IN THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS

Andrew P. Witt,




)
PETITION FOR EXTRAORDINARY 

Senior Airman (E-4),




)
RELIEF IN THE NATURE OF A WRIT OF 

United States Air Force,



)
PROHIBITION AND BRIEF IN SUPPORT

 


Petitioner,


)
 







)



v.
      



)
No. ________________








)

Judge W. Thomas Cumbie,



)




Respondent.

 
)
Before Panel No.  _____


TO THE HONORABLE, THE JUDGES OF THE UNITED STATES AIR FORCE COURT OF CRIMINAL APPEALS:

COMES NOW Petitioner Senior Airman (SrA) Andrew P. Witt, United States Air Force, by and through his undersigned counsel, and pursuant to Rule 20 of the Joint Courts of Criminal Appeals Rules of Practice and Procedure and Rule 20.1 of this Honorable Court’s Rules of Practice and Procedure, files this petition for extraordinary relief in the nature of a writ of prohibition and brief in support.

Relief Sought

SrA Witt seeks a writ of prohibition preventing Respondent Judge W. Thomas Cumbie from issuing or enforcing any orders or holding any other proceedings in this case until he has: (1) held the hearing on SrA Witt’s motion to disqualify required by Rules for Courts-Martial 902(d)(2) and 905(h)
; (2) allowed SrA Witt to question him and present evidence in support of the pending motion to disqualify the military judge; and (3) ruled on the motion to disqualify.  
Statement of the Issue
When a party moves for the military judge’s disqualification, may the military judge defer any opportunity to question the military judge or to present evidence in support of the disqualification motion and defer ruling on the motion while continuing to issue orders and preside over the case?
Jurisdictional Basis for Relief Sought


The Supreme Court has recognized that “military appellate courts” are “empowered to issue extraordinary writs . . . in aid of [their] existing statutory jurisdiction.”  Clinton v. Goldsmith, 526 U.S. 529, 534-35 (1999).  There is no question that Petitioner’s underlying appeal falls within this Court’s existing statutory jurisdiction.  At his court-martial, he received an approved sentence of death, which brings his case within this Court’s jurisdiction pursuant to Article 66(b)(1), 10 U.S.C. § 866(b)(1) (2000).  Additionally, Petitioner’s appeal was actually docketed with this Court on 24 July 2006 and this Court has continued to exercise jurisdiction over his case even after issuing its 20 March 2008 remand order.  


This Court has expressly recognized its power under the All Writs Act, 28 U.S.C. § 1651 (2000), “to grant extraordinary relief through writs of . . . prohibition . . . to restrict an inferior court to a lawful exercise of its prescribed jurisdiction.”  United States v. Mahoney, 36 M.J. 679, 684-85 (A.F.C.M.R. 1992).


It is appropriate for this Court to issue a writ of prohibition preventing Judge Cumbie from issuing or enforcing any orders in this case until he has given Petitioner the opportunity to question him and present evidence supporting the motion to disqualify him, as guaranteed by R.C.M. 902(d)(2) and R.C.M. 905(h), and ruled on the motion to disqualify.  Petitioner has a clear, presidentially prescribed right to these procedural protections.  And, were his exercise of these rights to result in Judge Cumbie’s disqualification, every action that Judge Cumbie took during this post-trial phase would be void.  United States v. Sherrod, 26 M.J. 30, 33 (C.M.A. 1988). 

It is “both necessary and appropriate” to resolve “disqualification issues” via petitions for extraordinary relief rather than in the normal course of appeals “to ensure that judges do not adjudicate cases that they have no statutory power to hear, and virtually every circuit has so held.”   In re School Asbestos Litigation, 977 F.2d 764, 776 (3d Cir. 1992).  Particularly because litigating disqualification issues requires military judges to serve as arbiters of their own impartiality—and the appearance of their own impartiality—providing truly neutral review of disqualification issues by disinterested appellate judges through petitions for extraordinary relief is necessary and appropriate.  


Here, Petitioner does not seek this Court’s review of a military judge’s discretionary ruling on whether to grant or deny a disqualification motion.  Rather, Petitioner seeks an order compelling the military judge to follow the nondiscretionary presidentially prescribed procedures to litigate a disqualification motion.  Extraordinary relief is particularly appropriate to require compliance with such nondiscretionary requirements.  Cf. Heckler v. Ringer, 466 U.S. 602, 614 (1984) (observing that the writ of mandamus is intended to provide relief for failure to perform a “clear nondiscretionary duty”).
Previous History

On 5 April, 21 June, and from 13 September through 13 October 2005, Petitioner was tried by a general court-martial composed of officer members convened by the Commander, Warner Robins Air Logistics Center.  Contrary to his pleas, Petitioner was found guilty of two specifications of violating Article 118 of the Uniform Code of Military Justice (UCMJ), premeditated murder, and one specification of violating Article 80 of the UCMJ, attempted premeditated murder.  10 U.S.C. §§ 918, 880 (2000).  Petitioner was sentenced to be put to death.  R. at 2585.  The convening authority approved the sentence as adjudged on 11 July 2006.


In an order dated 20 March 2008, this Court granted Petitioner’s motion to remand to the convening authority for preparation of a substantially verbatim record of trial.  United States v. Witt, No. ACM 36785 (A.F. Ct. Crim. App. Mar. 20, 2008) (ORDER (Remand & DuBay on ROT)) (Appendix A).  On 10 June 2008, the convening authority issued a memorandum returning the record to the military judge “for a certificate of correction.”  Appendix B.


On 16 July 2008, the defense requested that Judge Cumbie recuse himself from further participation in this case and, in the alternative, moved to disqualify him.  Appendix C.  On 24 July 2008, the Government opposed the motion.  Appendix D.  On 25 July 2008, the Defense filed a reply.  Appendix E.  On 13 August 2008, Judge Cumbie sent an e-mail to the parties with an attached ruling captioned, “Ruling on Defense Motion requesting the military judge, recuse himself, or in the alternative, motion to disqualify the Military Judge,” dated 11 August 2008.  Appendix F.  That ruling denied the request to recuse, deferred ruling on the motion to disqualify, expressed an intention to allow voir dire at a future hearing, and failed to address Petitioner’s invocation of this right to present evidence in support of his disqualification motion.

No prior actions have been filed or are pending seeking the same relief in this or any other court.

Statement of Facts

On 7 July 2008, Judge Cumbie sent an ex parte e-mail to Col Gerald R. Bruce, who is a counsel for the Government in this case.  See Appendix C at Attachment W.  The e-mail directly concerned this case.
  Col Bruce was the direct addressee.  Col Dawn Eflein, the Chief Trial Judge of the United States Air Force, was listed in the “Cc” block.  The e-mail was not sent to any other recipient.  No counsel for Petitioner received the e-mail.


The day after Judge Cumbie sent his ex parte e-mail, counsel for the Government informed Petitioner’s counsel that the Government had received an ex parte communication from the military judge.
  Two days later— approximately 77 hours after Judge Cumbie sent his ex parte e-mail—Col Bruce sent a reply that included the original ex parte e-mail to Judge Cumbie, copied to Petitioner’s counsel.
  At no point during the 77 hours that passed between his original e-mail and Col Bruce’s e-mail or at any point after Col Bruce sent his e-mail did Judge Cumbie forward his ex parte e-mail to Petitioner’s counsel.  See Appendix F at ¶ 12.

On 16 July 2008, Petitioner’s counsel filed a motion with Judge Cumbie requesting that he recuse himself or, in the alternative, moving to disqualify him.  Appendix C.  The motion was based on both the fact of Judge Cumbie’s ex parte e-mail to Col Bruce and the content of that ex parte e-mail.  That motion included a “Hearing demand,” which noted that SrA Witt “is entitled to a hearing on his motion to disqualify.”  Id. at 14.  The motion “expressly invoke[d]” SrA Witt’s “right to question the military judge and to present evidence before the military judge rules on the motion.”  Id. at 14-15.  After the Government filed its opposition to the motion, the defense submitted a reply in which SrA Witt again “assert[ed] his rights to question the military judge concerning the motion to disqualify and to present further evidence in support of the motion to disqualify.”  Appendix E at 11.


In his ruling dated 11 August 2008, Judge Cumbie made “FINDINGS OF FACT” and “CONCLUSIONS OF LAW” before giving the defense any opportunity to question him or present evidence.  See Appendix F.  His findings of fact provide a description of his purported thought process concerning sending the ex parte e-mail and the e-mail’s contents.  Judge Cumbie specifically “conclude[d] that my 7 July 2008 e-mail to Col Bruce was an ex parte communication.”  Id. at ¶ 11.  But the ex parte communication, according to Judge Cumbie’s factual findings, was inadvertent.  He offered the somewhat internally inconsistent rationale that he had originally planned to send the e-mail from his personal computer “but I was unable to remember all of the parties involved,” thus requiring him to put the e-mail’s contents on a thumb drive, which he took to his office where he sent the e-mail from his office computer but “failed to include the language ‘please forward to all interested parties’ at the end of the e-mail as I had originally meant to do.”  Id. at ¶ 2.  Judge Cumbie ultimately concluded that “a reasonable person with knowledge of all the facts in this case would believe that I could fair and impartial [sic] to all parties in this case.”  Id. at ¶ 16.  He ruled that “the defense request that the military judge recuse himself from further participation in the post-trial proceedings in the case of United States v. SrA Andrew P. Witt is denied.”  Id. at RULING (page 1).  He further ruled that “[t]he defense motion that the judge disqualify himself from further participation is deferred.”  Id.  The ruling concluded with this “ORDER”:

17.  The court hereby directs the parties to stipulate to all changes to the record of trial over which there is no disagreement.  The parties will then provide me with a copy of the record of trial highlighting both the agreed to changes and the areas over which there is disagreement.

18.  I will schedule a post-trial Article 39a, [sic] UCMJ, hearing to address and attempt to resolve those areas over which there is still disagreement.  At that hearing, I will give all parties the opportunity to voir dire the military judge regarding the issue of my disqualification, if necessary.

Id. at 4.

Reasons for Granting the Writ

R.C.M. 902(d)(2) gives the parties a right “to question the military judge and to present evidence regarding a possible ground for disqualification before the military judge decides the matter.”  R.C.M. 905(h) entitles a moving party to have “an Article 39(a) session to present oral argument or have an evidentiary hearing concerning the disposition of written motions.”  Those guarantees, as well as the Manual’s drafters’ preference for raising possible grounds for disqualification “at the earliest reasonable opportunity,”
 would be pointless if the military judge were allowed to defer such questioning and such an evidentiary hearing, and to defer ruling on the disqualification motion as well, while continuing to preside over the case and issue apparently binding orders to the parties.  Any such interpretation of R.C.M. 902 would be detrimental to the military justice system, since it would give military judges the discretion to preside over entire trials and address challenges to their impartiality or appearance of impartiality only afterwards.  That is clearly not what the President intended and that would clearly diminish the system’s appearance of fairness.  This case is currently being presided over by a military judge who has conceded that he sent an ex parte e-mail to counsel for the Government and who has justified himself and the content of his ex parte communication by adopting and issuing somewhat internally inconsistent “findings of fact” before allowing either of the parties to question him or present evidence at a hearing.  That approach is detrimental to public confidence in the military justice system’s handling of this death penalty case and contrary to the President’s intent embodied in R.C.M. 902.

That approach also conflicts with the law.  In an en banc opinion, the Navy-Marine Corps Court has recognized that by “continu[ing] to sit” without ruling on a defense motion to disqualify, a military judge “impliedly denied the motion.”  United States v. Allen, 31 M.J. 572, 608 (N.M.C.M.R. 1990) (en banc), aff’d on other grounds, 33 M.J. 209 (C.M.A. 1991).  So by not only continuing to sit, but by accompanying his deferral of the disqualification motion with an order directing the parties how to proceed, Judge Cumbie implicitly denied the disqualification motion.  But the Manual forbids denying the motion without affording SrA Witt an opportunity to question the military judge and to present additional evidence that he is disqualified.  Accordingly, the military judge is clearly exceeding his authority when he purports to issue orders to the parties without first allowing SrA Witt to exercise his procedural rights and without first ruling on the disqualification motion.

The President has expressly entitled SrA Witt to question Judge Cumbie and to present additional evidence that Judge Cumbie is disqualified.  R.C.M. 902(d)(2); R.C.M. 905(h).  SrA Witt has twice invoked those rights.  Appendix C at 14-15; Appendix E at 11.  Yet Judge Cumbie has deferred granting SrA Witt his entitlement to question him and has simply ignored SrA Witt’s entitlement to present evidence.  That is clear and obvious error

This procedural irregularity threatens to invalidate all of the post-trial proceedings to come.  The Court of Military Appeals has held that “when a trial judge is disqualified, all the judge’s actions from that moment on are void—except for those immediately necessary to assure the swift and orderly substitution of judges.”  United States v. Sherrod, 26 M.J. 30, 33 (C.M.A. 1988).  This demonstrates the necessity to resolve a disqualification motion—and to satisfy the procedural requirements to litigate a disqualification motion—as a threshold issue.  If, as the result of SrA Witt’s exercise of his right to question Judge Cumbie and present evidence in support of the disqualification motion, Judge Cumbie were to ultimately disqualify himself, then the order contained in paragraph 17 of his ruling would be “void.”  Sherrod, 26 M.J. at 33.  Any other interim orders would similarly be void, and the considerable investment of time that counsel for both sides would have spent complying with those void orders would have been wasted.


This Court should, therefore, prohibit Judge Cumbie from issuing or enforcing any orders in this case or taking any other action until he has held a hearing during which SrA Witt can question Judge Cumbie and present evidence in support of the motion to disqualify, as the President has authorized him to do.  This Court should also require Judge Cumbie to rule on the disqualification motion and then, only if he were to deny the motion, proceed with other aspects of this case.
Conclusion


For the foregoing reasons, this Court should issue a writ of prohibition preventing Judge Cumbie from issuing or enforcing any orders or holding any other proceedings in this case until he has: (1) held the hearing on Petitioner’s motion to disqualify required by R.C.M. 902(d)(2) and R.C.M. 905(h); (2) allowed Petitioner to question him and present evidence in support of the pending motion to disqualify the military judge; and (3) ruled on the motion to disqualify.  
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CERTIFICATE OF SERVICE

I certify that on 14 August 2008 an original and four copies of this petition for extraordinary relief were filed with the Air Force Court of Criminal Appeals, a copy was hand delivered to the Government Trial & Appellate Counsel Division (JAJG), a copy was mailed via first-class mail to Respondent Judge W. Thomas Cumbie, and a copy of the petition without its appendices was e-mailed to Respondent Judge W. Thomas Cumbie (with a courtesy copy of the e-mail sent to the Government Trial & Appellate Counsel Division).





___________________________





Dwight H. Sullivan

� See Rules for Courts-Martial 902(d)(2), 905(h), Manual for Courts-Martial, United States (2008 ed.) (hereinafter R.C.M.).   





� The e-mail stated, in its entirety:





	Col Bruce





Please forgive my delayed response to your previous e-mail.  I’ve been in trial, traveling, or on leave for the last two weeks.  





My memory is that before I issue a certificate of correction, I’m supposed to receive inputs from trial and defense counsel.  As you know, Mr. Frank Spinner does not represent SrA Witt on his appeal and both of SrA Witt’s military defense counsel have separated from active duty.  Both trial counsel, Lt Col Spath and Maj Rockenbach, have moved on to other assignments.  It would seem the first step in the process would be to identify who will be providing inputs before I issue a certificate of correction.





Secondly, once the parties are identified, I will direct them to sit down with the record or trial and agree to the correction of all “errors” upon which they can mutually agree.  This should resolve 99% of the issue.  I say this because I reviewed a sampling of the alleged “errors” and the overwhelming majority involved changing “Yes” to “Yes, Sir” and “No, Sir” to “No.”  I do, however, recognize that there are likely a few substantive errors that could not have been detected by counsel or a military judge reading the record.  The only way these “errors” might have been detected was by comparing the record to the audiotapes of the proceeding, a procedure, to my knowledge, not required by law, regulation, or previous precedent.





Once this procedure is accomplished, I will review the audiotapes, and hold a post-trial Article 39a session if necessary, to resolve those issues over which there is still disagreement. 





In summary, I believed the original record of trial to be “substantially verbatim” or I would not have signed the authentication page.   However, given the present state of the proceedings, I believe this method will be the fastest, most manpower efficient and most accurate way to ensure that everyone is satisfied that the record is “substantially verbatim.”





I am, of course, open to suggestions by all interested parties. 





� In his ruling dated 11 August 2008, Judge Cumbie “adopt[ed] as part of [his] findings of fact the facts contained in paragraphs 2-17of the Defense Request for Recusal or, in the Alternative, Motion to Disqualify Military Judge.”  Ruling at ¶ 1.  This fact appeared in paragraph 17 of the Defense motion.  See Appendix C.


� These facts are derived from paragraph 17 of the Motion and from the e-mail that appears as Attachment W to the Motion.


� R.C.M. 902(d)(1) (discussion).
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