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1.  Nature of Motion.  


The defense hereby moves this court, pursuant to Rule for Court-martial 906, to exclude the statement made by the accused to the investigating officer, Capt Christopher Siekman from being used against Sgt Brito at trial.  
2.  Summary of Facts.
a. At a special court martial, Sgt Brito, a former recruiter, is charged with lying to an investigating officer Capt Siekman during an 18 December 2008 interview.  
b. Specifically, Sgt Brito is accused of lying to Capt Siekman about Brito’s relationship with an applicant named Alicia Clanton ( i.e. that Sgt Brito and Ms. Clanton had sex with each other, when Sgt Brito at first denied the same to Capt Siekman).  
c. During that same 18 December 2008 interview, Sgt Brito is also accused of lying to Capt Siekman about Sgt Brito instructing a SSgt Mattson to lie to Capt Siekman during an earlier interview with Capt Siekman about how SSgt Mattson met this Alicia Clanton himself.  

d. Before he interviewed Sgt Brito on 18 December 2008, the investigating officer (IO) Capt Christopher Siekman had already interviewed several other fact witnesses in the case against Sgt Brito; including GySgt Felicia Bone (17 December 2008) and SSgt Mark Mattson (18 December 2008).
e. GySgt Bone gave the IO Capt Siekman testimony that Sgt Brito, a married recruiter, had had sex in a government office with a woman by the name of Alicia Clanton, who was a poolee of GySgt Bone.  According to what Bone told the IO, these were clear violations by Sgt Brito of UCMJ Article 92 for Depot Order 1100.4B; as well as Article 134 of the UCMJ regarding adultery.  

f. GySgt Bone specifically told the IO Capt Siekman “he then stated that in the end SSgt Brito and Ms. Clanton remained at the RSS when the last person had left.  Finally, he stated that SSgt Brito confessed he had sex with her.”  See page 4 of Bone’s attached statement dated 17 December 2008.
g. Capt Siekman then interviewed SSgt Mattson who at first told the IO that he had met Alicia Clanton a year ago “at a bar in Huntington beach, I believe it was Hurricanes.”

h. Then, SSgt Mattson changed his testimony and told the IO that in actuality; Sgt Brito introduced Mattson to Alicia Clanton only a couple of weeks before the ball at a sushi restaurant in San Clemente.  

i. Then, in the interview with SSgt Mattson, SSgt Mattson told the IO Capt Siekman that “SSgt Brito told me to tell you because there was an investigation.  He said you would be reading me my rights and asking me a bunch of questions.  I’m assuming now he was trying to cover his own ass.”

j. SSgt Mattson told the IO that Sgt Brito told him to lie about how and when SSgt Mattson met Alicia Clanton and Sgt Brito told SSgt Mattson what to say to the IO.  See Mattson statement dated 18 December 2008 at 1045, p. 4.
k. For his final interview, the IO Capt Siekman interviewed Sgt Brito at 1945 on 18 December 2008.

l. Prior to the interview with Capt Siekman beginning, Sgt Brito was only informed in the portion that states “I am suspected of having committed the following offense(s):  Inquiry Regarding Poolee Letter – Validity.”

m. Prior to the interview beginning, Sgt Brito was told by Capt Siekman that “there were no charges” according to present witness SSgt Underwood.

n.   The attached Article 32 report contains summaries of Capt Siekman’s and SSgt Underwood’s testimony on this issue regarding the voluntariness of Sgt Brito’s statement and the lack of warnings read to him about what violations of the UCMJ they truly suspected him of.  

o. Despite the Capt Siekman’s previous knowledge of what SSgt Mattson said about witness tampering by Sgt Brito and Sgt Brito allegedly telling SSgt Mattson to give a false statement during Mattson’s interview with Capt Siekman; along with what GySgt Bone allegedly said about Sgt Brito violating orders (by having sex with Clanton) and committing adultery; the, IO Capt Siekman, did not warn Sgt Brito that he was suspected of any misconduct or violations of the UCMJ as he is required to do under Article 31b of the UCMJ.
p. The IO Capt Siekman went onto ask Sgt Brito about Brito having sex with Alicia Clanton in the office (a false allegation the IO had learned from GySgt Bone before his interview with Sgt Brito).  

q. Capt Siekman then went onto ask Sgt Brito about how SSgt Mattson and Alicia Clanton met:  Sgt Brito spoke of the alleged false meeting at a bar a year ago—which is exactly what the IO Capt Siekman learned to be false from his earlier interview with SSgt Mattson at 1045 that day.

r. Critically, before this 1945 interview with Sgt Brito began that elicited incriminating statements from Sgt Brito (that ALSO form the basis of many of the charges Brito now faces); at no time did Capt Siekman warn Sgt Brito that he was suspected of any UCMJ violation.  As SSgt Underwood testified at this case’s Article 32 hearing, Sgt Brito was told before his interview “there were no charges.”

3.  Discussion.  

A.  The statement of Sgt Brito should be excluded and not considered because there was an inadequate warning and the IO did not inform Sgt Brito that he suspected him of misconduct.

RCM 305(a) states that a statement obtained in violation of this rule is involuntary and shall be treated under Mil.R.Evid. 304.  

Mil.R.Evid. 304 states “No person subject to this chapter may interrogate, or request any statement from an accused or person suspected of an offense without first informing him of the nature of the accusation and advising him that he does not have to make any statement regarding the offense of which he is accused or suspected and that any statement made by him may be used as evidence against him in a trial by court-martial.”  United States v. Seay, 60 M.J. 73, 77 (C.A.A.F. 2004), citing Article 31b, U.C.M.J.  (Emphasis added).

“Voluntariness of a confession is a question of law that an appellate court independently reviews, de novo. The necessary inquiry is whether the confession is the product of an essentially free and unconstrained choice by its maker. If, instead, the maker's will was overborne and his capacity for self-determination was critically impaired, use of his confession would offend due process.”  United States v. Cuento, 60 M.J. 106, 108 (C.A.A.F. 2004).
Military personnel enjoy rights against self incrimination that exceed those afforded by the 5th Amendment to the United States Constitution.  Congress recognized the unique disadvantages military personnel face in having to answer questions that may be self incriminating in an environment that always and definitively establishes a senior in rank investigator over the junior suspect.  Accordingly, Congress fashioned certain procedural protections under Article 31b of the U.C.M.J. requiring that a military suspect be oriented to the general nature of the accusation against him to ensure that Members of the military are not denied their rights against self incrimination under the Fifth Amendment to the United States Constitution by virtue of their subordinate position to the more senior in-rank investigator. US v. Simpson, 54 M.J. 281, 281-284 (C.A.A.F. 2008) (a suspect  must be informed of the general nature of the allegation, to include the area of suspicion that focuses the person towards the circumstances surrounding the event.)  In making its analysis, Simpson requires a trial judge  to consider “whether the interrogator had previous knowledge of the unwarned offenses.”  Id. at p. 284.  
In this case the interrogator had substantial information to cause a reasonable person to suspect that an offense had been committed.  SSgt Matteson told Capt Siekman that Sgt Brito asked him to lie during an investigation.  GySgt Bone alleged that Sgt Brito had used a government office to engage in a sexual relationship, while he was married and presumably on Government time.  This particular sexual relationship was also an allegation of an offense because Bone alleged that the sex was with one of her poolees.  The fact that GySgt Bone’s allegations are false does not free Capt Siekman from his obligation to inform Sgt Brito of the nature of the charges against him.  In any event, whether he did or did not believe Bone is of no relevance to the analysis.  His actions bespeak a mind that suspected an offense, otherwise there would have been no need to interrogate since the initial allegation giving rise to the investigation alleged offenses by GySgt Bone.  Accordingly, when Capt Siekman sought to interview Sgt Brito he had formed a suspicion that an offense had been committed.  Once suspicion formed in his mind, he became obligated to avail Sgt Brito of his 5th Amendment right by informing of all his rights as articulated under Article 31b of the U.C.M.J. and Mil. R. Evid. 304.  By failing to inform Sgt Brito that he was suspected of the offenses charged, Capt Siekman denied Sgt Brito a fundamental constitutional right requiring this court to suppress the Sgt Brito’s statement and dismissing all charges arising from the statement and any evidence obtained as a result of the unlawful statement.
Nothing in the provided in the statement is admissible because Sgt Brito warning was gravely inadequate.  

 Sgt Brito was only told he was being questioned about the validity of a letter.  He was not told he was actually suspected of sex with disqualified applicant Alicia Clanton.  Sgt Brito was not told he was suspected of obstruction of justice with SSgt Mattson.  Sgt Brito was not told he was suspected of violating the Depot Order 1100.4B by having sex with a poolee.  Sgt Brito was not even told that he was suspected of adultery or misuse of government resources by having sex in a USMC office.  Sgt Brito was not told he was suspected of false official statement regarding the story about how Clanton and Mattson met.  He was simply told nothing that would have oriented him to the possibility of charges or suspicion.  
Capt Siekman was required to warn Sgt Brito.  He had learned of the alleged facts that form of the basis of the charges against Sgt Brito only hours before he informed Sgt Brito.  Yet Capt Siekman failed to provide even a basic orientation as to the charges.  The failure to orient him to the charges is further compounded by Capt Siekman’s statement “there are no charges.”  Although that statement is true; it perfidiously disarms the hearer into believing that there is no suspicion of charges.  Such an effect eviscerates the very purpose of Article 31b.  It’s creation sought to raise the protections afforded to military personnel not undermine them through the use of the authority of officers and the mandatory respect and trust in the veracity imputed to statements they make.     
Because Sgt Brito was not adequately warned of the offenses his interrogator Capt Siekman truly suspected him of, his statement made on 18 December 2008 must be excluded from evidence and not considered in any forum in this case.
4.  Relief Requested.  The defense respectfully requests the following relief:  

a.  That Sgt Brito’s statement made on 18 December 2008 should be excluded from evidence and not considered in any forum in this case.

5.  Evidence and Burden of Proof.  

a.  The defense requests physical production of the following witnesses by the Government in support of its motion:  

a) Capt Christopher Siekman
b) SSgt Mark Mattson

c) GySgt Felicia Bone
d) SSgt Shamar Underwood
b. The following defense exhibits are provided:

Exhibit A-  Statement of Sgt Brito dated 18 December 2008
Exhibit B-  Statement of SSgt Mattson dated 18 December 2008
Exhibit C-  Statement of GySgt Bone dated 17 December 2008
Exhibit D-  Statement of Sgt Alva dated 18 December 2008

Exhibit E- Statement of SSgt McCollum dated 18 December 2008

Exhibit F- Statement of SSgt Langoria dated 18 December 2008

Exhibit G- Statement of Sgt Lanford dated 16 December 2008
Exhibit H- Affidavit of Sgt Brito

Exhibit I- Transcript of Article 32 hearing for Sgt Brito (Capt Siekman testimony, SSgt Underwood Testimony, SSgt Mattson Testimony).  The Government is requested to produce a verbatim transcript of this recorded testimony.
Exhibit J- Depot Order 1100.4B
Exhibit K- US v. Simpson, 54 M.J. 281 (CAAF 2008)
Exhibit L- Article 32 report of Maj Marshall

Exhibit M- Article 32 witness summaries

Exhibit N- NCIS memo regarding invocation of counsel
c.  Burden of proof:  “The burden in this regard is on the Government, as the proponent of admission of the evidence, to prove by a preponderance of the evidence that the confession was voluntary.”  U.S. v. Bubonics, 45 M.J. 93, 95 (CAAF 1996).
6.  Argument.  The defense desires oral argument. 

On this date I served this pleading on the court and the opposing counsel: 1 September 2010.
 /s/
_______________________

Christian P. Hur, Captain, USMC
Detailed Defense Counsel
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