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To the Honorable, the judges of the United States Navy-Marine Corps Court of Criminal Appeals

In accordance with Rule 23.8 of this Court’s Rules of Practice and Procedure, Appellant moves to cite the following supplemental authorities: United States v. Cendejas,
, United States v. Neal,
, and United States v. McMurrin.

Cendejas and Neal
Cendejas and Neal are relevant to the issue of whether the “Marcum factors” are functionally equivalent to elements in an Article 125, UCMJ, consensual sodomy case.  In Cendejas, the Court of Appeals for the Armed Forces (CAAF) held that after the Supreme Court’s decision in Ashcroft v. Free Speech Coalition,
 the Government must prove that an image depicts an actual child in order to sustain a conviction under the CPPA.
  
  The Cendejas Court explained that, despite the fact that it was not a statutory element of the CPPA:

. . . after Free Speech Coalition . . . proof that an actual child under the age of eighteen was used in the production of the images is a required element of a charge under the CPPA.
  
CAAF also noted that federal circuit courts allow the fact finder to “make a determination that an actual child was used to produce the images in question . . . .”
  

CAAF was clear that the Supreme Court’s decision in Free Speech Coalition added a “required element” to the offense.  It must be proved by the Government, and the defense must be afforded an opportunity to present a defense on the issue:

[T]his ruling does not prevent a defendant from having the opportunity to challenge the images on the basis that they do not depict an actual child.
  
But here, the military judge’s instructions did prevent Appellant from having the opportunity to challenge the required elements.  This also relieved the Government of its burden to prove those facts to the members beyond a reasonable doubt, in violation of CAAF and Supreme Court precedent:
The . . . Constitution . . . protects a defendant from conviction “except upon proof beyond a reasonable doubt of every fact necessary to constitute the crime with which he is charged.”
  

Thus, Neal is relevant to show that, in addition to statutorily-defined elements, the Government must prove every “fact necessary to constitute the crime” beyond a reasonable doubt.  As CAAF held in Cendejas, this also includes facts that the Supreme Court determines are necessary to survive a constitutional challenge. 
There is a clear parallel between Lawrence v. Texas and Ashcroft v. Free Speech Coalition.  Just as the Government has to prove that an image of child pornography is not a virtual image after Ashcroft, the Government must, after Lawrence, prove that an act of sodomy is not a private act between consenting adults.  Otherwise, after Lawrence, the Government has not proved every fact necessary to constitute the crime of sodomy.
McMurrin

United States v. McMurrin is relevant to show that consensual sodomy is not a lesser included offense (LIO) of forcible sodomy.  In McMurrin, CAAF held that an accused cannot be convicted of an Article 134, UCMJ offense as a lesser-included offense of an enumerated offense where the terminal element was not pleaded.
  That is because the terminal element is not necessarily implied in an enumerated offense.  
After Lawrence, Marcum, and McMurrin, an accused cannot be convicted for consensual sodomy as a lesser-included offense of forcible sodomy under Article 125, UCMJ.  The following illustrates that consensual sodomy now includes additional facts necessary to constitute a crime:
	Elements of Sodomy by Force
	Elements of Consensual Sodomy

	1. Unnatural carnal copulation
	1. Unnatural carnal copulation

	2. By force and without consent
	2. Marcum factors 


The error in McMurrin occurred here, except that the additional facts in this case which allegedly criminalized Appellant’s conduct were never pleaded or proved.  
Conclusion
Appellant respectfully requests this Court grant this motion to cite supplemental authority.
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