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ABSTRACT


Utilizing a questionnaire along with journal research, this paper discusses the difficulties of processing an overseas military crime scene as compared with forensics as practiced in the United States. The author hypothesizes that crime scenes occurring in places of insurgency are more difficult to process no matter if a civilian or military investigator investigates. Secondly, crime scenes occurring in hostile environments are not processed in the same manner as those occurring in less threatening environments. Finally, it is the author’s supposition that legal counsel faces distinct challenges when the crime has occurred in a battlefield or area of insurgency. The first hypothesis is not supported by the data gathered from interviewing both military and civilian investigators, but is supported through a literature review. Crime scenes in hostile environments, such as areas of insurgency, are processed in a different manner than crime scenes occurring in a stable environment. This is demonstrated in the limitations discussed by investigators in various articles as well as in the survey answers that were statistically analyzed. Legal counsel pursuing or defending charges conferred upon the defendant face particular challenges in evidence collection, access to crime scenes, and reliability of witnesses.
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CHAPTER I: INTRODUCTION

Background of the Study:
“A man who is good enough to shed his blood for his country is good enough to be given a square deal afterwards. More than that no man is entitled, and less than that no man shall have.” –Theodore Roosevelt (1903)

Investing time and research into crime scene processing is important as it influences the criminal justice system. The weight of this evidence will likely influence judges or juries and help to determine innocence or guilt. How evidence is collected, the amount of evidence, the types of evidence, and the chain of custody are important ideas when considering crime scene processing. All of these areas affect whether or not a defendant is found guilty; thus impacting the lives of the defendant, his or her family, and ultimately, the victims. 

However, not all crime scenes are processed in the same manner, with the same resources, or face the same limitations. Crime scenes can occur anywhere humans have access from under the ocean to outer space as evidenced by the investigation in to the British Petroleum oil spill that occurred in the Gulf (“Authorities weigh,” 2010). With the explosion of interest in forensics, investigators must acknowledge the limitations they face when processing overseas battlefields so that judges, jurors, and the public are cognizant of these limitations and do not have unreasonable expectations. 

Purposes and Objectives: 

     
This paper attempts to identify the limitations crime scene investigators face when reconstructing an overseas battlefield crime scene. It focuses on Naval Criminal Investigative Service (NCIS) and Sensitive Site Exploitation (SSE) investigations. It includes information on investigations led by Weapons Intelligence Teams (WITs), which are sent out by the U.S. Army and Air Force. Homicide investigations will be emphasized as well as collection of explosive devices as these account for commonly encountered overseas crimes. It is then the goal of this paper to compare these limitations with what civilian investigators face when conducting an investigation in the United States. The author intends to demonstrate how crimes committed in the United States are investigated in a different manner and with a different goal than those committed in a place of insurgency by discussing the Haditha Marines. Therefore a new approach to combat zone crime scene processing is warranted in order to prosecute the guilty and exonerate the innocent. 

Through this paper the author hopes to accomplish several objects. First, the author desires to awaken society to the realization that crimes committed overseas are not necessarily investigated in the same manner or to the same degree as in the United States. Second, the author expects to identify problems faced by NCIS special agents and other investigators when investigating crimes in a hostile environment where insurgency is rampant. Third, the differences between investigating a crime in a tumultuous area and in the United States will be discussed. Fourth, the role of NCIS special agents and that of civilian forensic investigators not associated with the military will be highlighted. Finally, it is the author’s desire to identify case examples where soldiers have been improperly prosecuted, when the evidence was not insurmountable, resulting in pain and suffering for the soldier and his family.

Rationale: 

Under the sixth amendment of the United States Constitution, a United States citizen is guaranteed, a fair trial, in a civil or military venue. A fair trial entitles the defendant to properly defend himself, enabling him to have access to any evidence that the prosecution is privy to including exculpatory evidence. It also entitles a defendant to confront his or her accuser. The judge determines what evidence is entered in to court records, but the investigators determine what should be considered pertinent to the investigation and the integrity of this evidence. Crime scene investigators determine what constitutes evidence and have a duty to properly process each crime scene they are assigned. Although every crime scene is unique and presents its own problems, battlefield crime scenes require special methods of investigation because of the vast environmental differences from crime scenes in the United States. Fighting the War on Terror has enabled crime scene investigators to converge on a new variety of crime scenes and implement new methods. Investigators are still determining which approaches are best to investigate hostile crime scenes, meaning not every battlefield crime scene follows a specific protocol. The fact that protocols are still being developed means mistakes may be made in investigations; so the potential exists for soldiers to be improperly charged with crimes. 

     
It is important to describe how crime scenes are processed in battlefields to awaken people to the limitations investigators face and to possibly determine more effective methods. By interviewing both civilian and military investigators the author is able to understand how crime scenes are processed in two distinctive environments. By identifying these limitations prosecutors will better understand the lack of exonerating or incriminating evidence and will stop criminal proceedings before soldiers are charged with a crime. In addition, defense attorneys will be more knowledgeable and better able to defend their clients.  

     
This research topic became relevant after Marines, corpsmen, and Army in all different capacities (officers, enlisted, and civilians) were charged with crimes in Iraq and Afghanistan. The author read several of the court transcripts charging United States Marines and corpsmen with crimes and believed it would be valuable to learn about the work environment that investigators face when processing battlefield crime scenes. It is imperative that the limitations of battlefield forensics are identified so that jury panels, judges, lawyers, and the public understand why there might be a lack of corroborating or indicting evidence. Understanding the crime scene will also help determine the mindset of the soldiers immediately preceding, during, and after the crime occurred. Recognizing these limitations forms a foundation for non-forensic personnel to understand how crime scenes processed in battlefields differ from in the United States. Individuals within and outside the military should be concerned with distinguishing these limitations as they may determine the guilt or innocence of a soldier including: a dishonorable discharge, continued service, loss of benefits, a loss of financial support, and a loss of character and integrity either locally or nationally. Most important, investigators must acknowledge that not all of the evidence is collected at every crime scene permitting exculpatory evidence to exist but not be presented at the trial. The U.S. legal system is focused on finding the truth and acknowledging the limitations of battlefield crime scene investigators enables the truth to be exposed in court.    

Definition of Terms: 

War on Terror: The War on Terror is best described by former President George W. Bush when the World Trade Center twin tower came under attack. In his speech to Congress he states, “Our war on terror begins with al Qaeda, but it does not end there. It will not end until every terrorist group of global reach has been found, stopped, and defeated” (President George W. Bush, 2001).

Combat Area: Former President George W. Bush told the United States on May 2, 2003 that major combat operations have ceased in Iraq (President George W. Bush, 2003). Instead of continuing to call areas of insurgency “combat areas,” soldiers are now working on peace operations. Former President Bush words it in this manner: “…my fellow Americans: Major combat operations in Iraq have ended. In the battle of Iraq, the United States and our allies have prevailed. And now our coalition is engaged in securing and reconstructing that country” (President George W. Bush, 2003). Although American soldiers continued to die in Iraq after May 2, 2003, technically any forensic investigation after this date was not in a combat area. Thus the term “combat area” cannot officially be used to describe what American soldiers encountered in Iraq after May 2, 2003. Instead, these forensic investigations examined battlefields where insurgents were still established, but not as powerful. The terms “battlefield forensics” or “hostile area” will denote places of insurgency where investigators are processing a crime scene.

Evidence: “Evidence is any observation, relationship or object which supports or refutes anyone’s theory of the who, how, why, what, when, and where of a crime, or which addresses the critical elements of the crime” (Rynearson, 2002). Thus nearly anything can be a potential piece of evidence whether it is physical or not. For instance, when investigating fires, smells circulating in the air are vital to intimating whether arson is a possible cause. In a crime scene in a war zone it is not likely that attention is given to impressions or latent prints. Instead, investigators rely on three main forms of evidence: blood, bullets, and photographs. 

Sensitive Site Exploitation (SSE): “A related series of activities inside a captured sensitive site to exploit personnel documents, electronic data, and material captured at the site, while neutralizing any threat posed by the site or its contents” (Department of Defense, “Sensitive Site Exploitation”). 

Solatia: “Token or nominal payment for death, injury, or property damage caused by coalition or U.S. forces during combat. Payment is made in accordance with local custom as an expression of remorse or sympathy toward a victim or his/her family. Payment is not an admission of legal liability or fault” (United States Government Accountability Office, 2007). 

Battlefield Forensics: applying law to science when investigating a potential crime in a war zone or place under or potentially under hostile fire beyond the country where the soldier’s are stationed. 

Limitations of the Study: 

This paper will focus on processing homicides, as it is the most horrific crime. Several times since the start of the War on Terror United States soldiers have been accused of committing homicides providing the author specific opportunities to learn about battlefield forensics. Fingerprints will also be discussed as the author received information from a fingerprint examiner working in Iraq. Fingerprints are becoming quite important in identifying terrorists as terrorists, tracking the movement of terrorists, and determining the source of improvised explosive devices (IEDs). Studying only homicides and fingerprints is somewhat restricting as other topics are ignored. However, these are critically important factors because battlefield investigators typically encounter homicide crime scenes or evidence with fingerprints on them such as weapon caches, propaganda, or IEDs. 

The fact that the author has not lived in a war zone or place of insurgency is an additional limitation of this study. She is unable to provide first-hand knowledge about her own research topic and has no experience in which to counterbalance this negative. These harmful constraints combine to limit the insight she can offer to this paper and inhibiting readers from gleaning from a professional source of information. In addition, before researching this paper, the author had no contact with battlefield investigators and knew of only one crime scene investigator working in the U.S. This limitation means the author is only able to collect information from investigators who are willing to participate in the research, which considerably limits the number of participants.   

     
Instead of relying on personal experience and education, the author will defer to textbook authors and forensic professionals. Because of these limitations, the author will be unable to substantiate or invalidate claims made during the gathering of research except by comparing various sources of information. Also, the author is confident that she can depend on relevant information she has discovered in articles and books that will be cited. Articles on battlefield forensics are limited as it is a relatively new field and it is guarded so investigators gathering information left behind at crime scenes do not divulge how they connect terrorists to their crimes. As far as the author is aware, the War on Terror is the first war where forensics has been used to process crime scenes in a hostile environment where the threat of death still lingers.  

     
The potential effects of these limitations could invalidate this research. The limited number of investigators responding to the author, the truth of the answers received, and the inability to contact numerous people actively investigating battlefield crime scenes could also negatively impact the results of the research, but none of these invalidate the importance of this paper. As readers become more knowledgeable on how battlefield crime scenes are processed, hopefully military investigators will come to a consensus on the equipment necessary to process a scene as well as what evidence is most important to collect. 

Research Hypotheses: 

The author of this paper expects to find that it is more difficult to investigate crime scenes outside of the United States in places of insurgency than within the United States no matter whether in a military or civilian capacity. It is expected that these difficulties will translate into limitations that must be appreciated in order for soldiers charged with crimes to be properly defended and fairly prosecuted. Also, it is hoped that with the research will come the conclusion that crime scenes in areas of insurgency are not processed in the same manner as crime scenes in the United States. Finally, this paper anticipates being able to demonstrate that legal counsel faces distinct challenges when prosecuting or defending individuals associated with a battlefield crime scene. The author hopes this paper will be beneficial to professionals in forensic science both in the civilian and military venue. 

Summary of Remaining Chapters: 

The following chapters will examine the different subsections of research allowing readers to determine for his or her self whether or not the hypotheses are factual and well supported. Articles written by qualified personnel working in this field as well as interviews, will account for the majority of research. Journal articles will discuss aspects of processing crime scenes, eyewitness fallibility, and the disbursement of solatia payments by the United States. In addition, surveys of forensic specialists in civilian and military venues were obtained by the author. The methodology of data collection and analysis of results will be addressed along with how a future study could improve upon this research.

CHAPTER II: LITERUATURE REVIEW

     
Homicides occurring in the United States happen with a greater frequency than those investigated by the United States overseas, allowing stateside investigators to gain more experience in processing fatal crime scenes. Thus civilian investigators are more aware of how to process a scene, what evidence to look for, how to identify potential motives, and how to question or interrogate both witnesses and suspects. An abundance of psychological research has been performed on the accuracy of eyewitnesses and the techniques investigators should use when questioning witnesses in order to extract the most accurate information possible. 

Crime Scene:

     
Even though military and civilian investigators are performing the same mission, the manner in which they approach and process a crime scene is quite different. The Army Criminal Investigation Command’s (CID) spokesman, Chris Grey, explained why these two investigators are unique stating, 

The majority of these [military] death investigations are being conducted in very
austere and dangerous environments. There are many risk assessments and
legitimate life threatening concerns attending the conduct of criminal
investigations in hostile areas such as: force protection; a very mobile military and
civilian population; obtaining witness, subject and victim identities in a foreign,
austere and chaotic environment; language and cultural barriers; and laboratory
support (Army CID, 2005, p. 2). 

Thus it is very difficult for civilian investigators to imagine the conditions that military investigators face when processing crime scenes in war zones. It is even more difficult for civilians who have neither crime scene processing nor combat experience to envision. 

     
Civilian investigators must acknowledge the fact that they do not always face an undisturbed scene, as they are not always the first responders (Rynearson, 2002). For instance, many times emergency personnel might respond before police officers and definitely before investigators. When responding, emergency personnel’s first instinct is to care for the injured, not to protect the crime scene. When this is the case, it is important that emergency personnel are interviewed as soon as possible in order to get their first impressions of the scene, any unusual statements or behaviors, possible locations of evidence, and suspicious people already at the scene. Rynearson’s (2002) comments on first responders is applicable not only to civilian but also to military investigators as corpsman and fellow soldiers who frequently save lives before investigators arrive on scene. The actions of first responders or any other person can negatively “…influence the nature and quality of evidence that is left behind. This includes actions taken to preserve victim dignity, as well as the deliberate theft of items from the scene…” as will be discussed later (Chisum & Turvey, 2006, p. 166). 

     
NCIS investigators may not be the first personnel to arrive at a crime scene as a corpsman might have helped the injured, or superior officers might have assessed the damage to determine whether a crime has been committed. Also, any witnesses may have examined the deceased for identification to let the village know who has died, or to begin preparations for burial. This means that the number of people accessing a scene can increase over time, and evidence may be moved, removed, or even destroyed. This transpired when investigators began probing the death of Ali Mansur, suspecting Army Ranger 1st Lieutenant Michael Behenna of premeditated murder. As described by a former Judge Advocate General (JAG) James Phillips, “members of Ali Mansur’s family and friends…tampered with the evidence, moved the body and moved the forensic evidence. The main police video was taken on a handheld cell phone” (Phillips, 2009). Investigators must be cognizant of the time gap between someone expiring and investigators arriving at a crime scene.

     
An investigation may occur in a current war zone where allegations may surface days to months after the incident. These circumstances typically do not present themselves to civilian investigators. If a family has received a solatia payment, the crime scene may be altered as the solatia payment is customarily used to fix any damage incurred at a family’s dwelling. If a solatia payment has not been given to the family, the crime scene may be preserved and still contain evidence. In either case, there is the likelihood that people inhabit the residence that is considered a crime scene by the United States government allowing contamination and cross mingling to occur. This scenario occurred in Haditha, Iraq, when military investigators reconstructed a four-month old crime scene where United States Marines had been accused of murdering twenty-four Iraqi civilians in response to the death of a U.S. Marine. In fear of terrorists mounting a coordinated assault on them, investigators were forced to spend a total of four hours processing five individual crime scenes (“2008 IACP awards,” 2009). In addition to processing an old crime scene still in a hostile environment, investigators faced a scene that was in a state of flux. People inhabited the buildings in question while the decedents had been buried before autopsies could be performed (“2008 IACP awards,” 2009).

     
The crime scene may not have been secured immediately following the crime allowing tampering of the evidence and scene. Not only could evidence have been removed from the crime scene, but it could also have been added in order to lead investigators to draw incorrect conclusions. Thus it is important to establish at least a primary, and hopefully, a secondary boundary at all crime scenes in order to prevent non-essential personnel from accessing the scene, to maintain the scene’s integrity, and to process the scene in a timely manner (Gardner, 2005, p. 91). 

     
While exacting and precise boundaries of a crime scene are not always well
defined and are often adjusted according to the ongoing investigation, it is
essential for the crime scene investigator to understand the concept that many
potential and various crime scenes could exist (Lee, Palmbach, & Miller, 2001, p.
6).  

Even in overseas crime scenes it is important to erect boundaries at the onset of the investigation (“Department of the Army,” 2005). 

     
It is best to have two boundaries encompassing a crime scene in order to preserve the integrity of the scene as well as limit the amount of information that is passed from investigators to civilians. Finally, investigators must understand the importance of taping out the boundary of a crime scene. “Boundaries shall be established beyond the initial scope of the crime scene(s) with the understanding that the boundaries can be reduced in size if necessary but cannot be as easily expanded” (“U.S. Department of Justice,” 2000, p. 15). This advice is relevant no matter where the crime scene is located or who is investigating. 

     
If the scene’s integrity is maintained, then investigators may focus on their job while other officers focus on containing the boundaries erected around the crime scene. This alleviates the need for investigators to both protect the crime scene and work on identifying evidence within the scene. Investigators can then focus on their job of locating, collecting, and bagging evidence for future analysis. Beyond the United States, the integrity of a crime scene does not play as significant a role. This is because so many photographs are taken of the crime scene before investigators are sent out, thus providing their own documentation of the evidence and allowing a permanent fixture of each piece of evidence to be maintained. 

     
In civilian crime scenes, a log of who entered and exited the scene, along with the time of each occurrence, is kept in an official book that may later be entered in as evidence. The log ensures scene integrity as anyone entering into the scene knows that his or her name and information will be taken down allowing him or her to be called upon in court should either the defense or prosecutor deem it necessary. The potential for being called into court as a witness narrows down the number of officers who will enter the crime scene due to their own inquisitive nature. Instead, lead investigators will brief commanding officers in order to maintain communication in the department and to limit the number of individuals that are trampling through the crime scene.

If time is not an issue, then a crime entry log should be formed for military investigations allowing the following information to be recorded: dates, times, names, and rank of people at the scene. If this log is present, it is easier to keep superiors outside the crime scene, but this is not as much a concern for military investigators since traveling to the crime scene is usually required and typically one has to enter a place of insurgency. Top commanders are not going to be visiting the area to learn what is going on, as they might do in an investigation in the United States. Even though investigators are not faced with a lot of soldiers entering their scene, it is still important to keep a crime entry log in order to record all pertinent information that will later be called into question in a trial.

     
When time is not an issue various search methods can be employed. This is quite different from processing a crime scene in an area where insurgents are active and time is a major challenge. Searching the crime scene thoroughly is the only way an investigator can be assured that all of the evidence has been collected. When time is not an issue investigators are able to “evaluate the crime scene and recognize individual objects, relationships between objects, or environmental observations” (Rynearson, 2002). Investigators may first perform a walk through of the crime scene noting evidence, protecting and processing fragile evidence, and getting a general feel for the scene at hand (“U.S. Department of Justice,” 2000, p. 26). This initial walk through is a luxury that investigators processing military crime scenes beyond the United States are not afforded as they face a crucial time constraint.

     
If investigators choose to utilize a search method when processing a scene it should be correlated with the topography of the crime scene as well as the number of people searching for evidence so as to maximize the amount of time invested in searching an area (Gardner, 2005, p. 106f). Also, the evidence being searched for may play a part in determining what search pattern is used. Several common search patterns utilized by investigators include the strip, spiral, and zone methods. 
     
Although the military crime scene is a war zone and evidence may not easily be recognized, investigators need to thoroughly scour the area as their first time at the scene very well may be their last (“U.S. Department of Justice,” 2000, p. 1). Without recognizing evidence as such, it is impossible to collect the evidence making it more difficult to determine what occurred (Gardner, 2005, p. 23). Typically the first people to determine whether there a crime scene exists are soldiers. They may stumble upon scenes during patrols or hear tips from the community. Other people that may report a possible crime include human rights groups, civilians from the occupied country, and local leaders. In any case, soldiers need to be trained in “…recognizing a high-value scene, understanding that evidence there must be preserved, and knowing they must call in crime scene teams” in order for a successful investigation to transpire (Shannon, 2006, p. 82). Only after the environment is recognized as a scene can evidence begin to be processed.

     
Even the geographical nature of the land is constantly changing in a military crime scene as insurgents and coalition forces continue to fight. Improvised explosive devices (IEDs) and bombs can cause flattening of buildings or craters to form allowing dirt to cover or pile upon evidence. Without a Global Positioning System (GPS) location, it may be impossible to determine where exactly the crime occurred as bombs may have flattened small mountains, and buildings may have been bulldozed. Also craters may have been formed from explosives allowing evidence to be covered and causing the terrain to look completely different.

Crime Scene Documentation:

     
When documenting a battlefield crime scene it is best to do sketches, take photographs and measurements, and obtain videography, if possible. 

The number and kinds of photographs needed depend a great deal on the type of
crime involved, its seriousness, and other circumstances…Other circumstances
such as the complexity of the crime, the size of the premises, and the amount of
physical evidence involved, are other considerations affecting the number of
photographs that should be taken (O’Hara & O’Hara, 2003, p. 59). 

The United States is beginning to prosecute terrorists in the same manner as criminals (Fitzgibbons, 2009). Thus it is best to document the crime scenes in accordance with U.S. standards should the evidence ever be heard within a U.S. court (Boland, 2009).

    
Proper documentation of the crime scene can take place when investigators have full access to the scene and are not hindered by time constraints. This allows for a rough sketch to be drawn up with correct measurements between evidence, objects, and landmarks. From the rough sketch, investigators are then able to drawn up a nicer and clearer final sketch. This is important as it allows investigators to properly document a crime scene enabling them to provide a more accurate presentation in court. Joseph M. Rynearson points out another important reason for drawing sketches. He states, “if altered by collection, the original shape, dimension, and position of evidence must be preserved through notes, sketches, and photography” (Rynearson, 2002).   

     
Paperwork concerning the documentation of crime scenes is given at the end of the Army’s document “Law Enforcement Investigations.” Appendix F is especially pertinent as it pertains to death investigations and what questions investigators ask in these major cases (“Department of the Army,” 2005). This multi-page appendix asks questions of the investigator such as what smells and sights were identified, information about suspects and witnesses, and information about the crime scene that may otherwise not be recorded. Since the military investigates death scenes in the U.S. also, some of the advice listed in this article may not be applicable to overseas investigations occurring in hostile conditions. 

     
Thus investigations in battlefields should involve many photographs as the crime is severe, the stakes are extremely high, and there is typically no second chance to revisit the crime scene or see the scene in its “as is” condition. According to a portable document format (PDF) file put out for military commanders “…at a minimum, the collector must photograph and/or sketch the evidence in its original position; properly collect and package the evidence and properly mark the evidence to ensure that it is legally sufficient for potential later prosecutions” (“Office of the Provost,” 2008, p. 5). Defense counsel should have an abundance of photographs from investigators documenting the crime scene, which will enable counsel to provide a strong defense for their client. A smaller number of photographs may indicate that the investigation was rushed, the crime scene was not catalogued properly, exculpatory evidence might have been missed, the crime scene was not properly photographed offering a permanent record of the events, or that not much evidence existed. Without photo documentation, it may be impossible for the defense to properly counter a witness’ statement, understand the crime in its environment, or for the court to understand the events that transpired leading up to the crime (O’Hara & O’Hara, 2003, p. 60). 

     
Documentation of the crime scene is not based solely on NCIS photographs, but includes “…non-law enforcement photographers, journalists, military, and bystanders that day” (Maloney, M. S., 2009). Photographs that are seized typically are taken the day of the crime right after the incident happened, allowing NCIS agents to correlate the facts with the original crime scene. 

Finally, before heading out to the separate crime scenes, the forensic teams had briefings to consider limitations they might encounter and how best to deal with them (“2008 IACP awards,” 2008). These briefings help investigators to predetermine what equipment, expertise, and resources are necessary so that the scene can be processed in a timely manner.

     
When investigators arrive at a battlefield crime scene, it is possible that evidence has been moved or is completely absent from the scene. The photographs confiscated from other soldiers and witnesses play an important part in reconstructing the crime scene. By examining the photographs and comparing them to the crime scene before them, investigators are able to note differences and proceed accordingly. Seized photographs may encourage investigators to search a location for specific evidence that they otherwise might not have considered, or they might notice an incongruity and search for a missing piece of evidence. Also, investigators taking measurements need to consider the fact that the evidence may have been moved or altered. This may become important during cross-examination or while interviewing witnesses and corroborating their testimony.

     
Interestingly, the photographs are to be about the evidence alone and are not to indicate injustice towards an individual (O’Hara & O’Hara, 2003, p. 62). They should be taken with a lens that does not distort the image that is seen with the naked eye so that distances and relationships between items of evidence are accurate (O’Hara & O’Hara, 2003, p. 62-63). This is very important as not only investigators but also courts, draw conclusions based on the photographs. In the forensic reconstruction in Haditha, Iraq, NCIS agents examined photographs in order to determine locations where evidence might be located. Investigators were “…targeted into the areas where there was the most likelihood of recovering forensic evidence” (“Re: LCpl. Justin L.,” 2007). 

     
Taking “as is” photographs is important as it shows the original condition of the scene (Robinson, 2007, p. 338). This is done first without scales and then with scales. These photographs display how the investigator first viewed the scene and will provide the same foundation for the court. This will show the exact location of the evidence in its original location. Please see Appendix E for examples of battlefield crime scene photos.

     
Photography is important at any scene, and investigators find they are taking various photographs with and without rulers in order to accurately and completely document the crime scene. The photographs without scales demonstrate the scene as the investigators first saw it. Photographs include a location photo, four to eight pictures comprising a 360o view of the crime scene and its surroundings, close-ups, mid-rang, and long-range photographs. Specific photographs of the decedent’s face and body will be taken in order to properly document injuries and to be used as a means of identification. Special attention will be given to the criminal’s approach and exit of the crime scene. The photographs are typically taken with a 50 mm lens in order to limit the amount of distortion and allow the captured image to be as accurate as possible (Robinson, 2007, p. 339). At a nighttime crime scene, photographers might utilize the “painting with light” method. This is standard operating procedure at a crime scene in the United States, but overseas in a war zone photographers are often too hurried to attempt this. However, in a battlefield crime scene it may only be possible to take photographs incorporating scales, as the time spent in one location must be limited.

     
Scales are used along with tape measures to document evidence. Scales are a vital piece of photo documentation as they ensure that each photo is to size, that there is no distortion, and that a piece of evidence from a photo can be accurately compared later on with a sample from a suspect. Scales allow items of evidence to be compared, prevent distortion, and allow photographs to be enlarged. Fisher (2000) describes the importance of photo documentation stating, 

For a photograph to be admissible in court, the investigator must be able to testify
that the photograph accurately depicts the area shown. For it to be accurate, it
must represent the subject matter properly in terms of color, scale, and form (88). To ensure that the photographs are accurately enlarged and to scale, the scale must be on the same plane as the evidence being photographed (Robinson, 2007, p. 327). The type of evidence being photographed determines the kind of scale that is used. For instance, if an investigator is photographing a bite mark, the preferred scale is the American Board of Forensic Odontologists (ABFO) scale (Gardner, 2005, p. 50).

     
Measuring the crime scene was transformed because of instruments available through the National Aeronautics and Space Administration (NASA). Now, an agent can take a photograph and have two laser dots automatically incorporated. At a later time, the investigator can use these laser tags and measure anything in the photograph that is on the same plane (Maloney, M., 2009). NASA titled this method “The Scaling and Measurement Device for Photographic Images” (“National Aeronautics,” 2004). This method works because the lasers remain a fixed one-inch apart for a distance of 80 feet enabling any vertical or horizontal measurement to be extrapolated from the photograph at a later time (“National Aeronautics,” 2004).  Thus investigators are able to enter a scene and snap photographs without having to measure distances between items of evidence. The Scaling and Measurement Device for Photographic Images enables investigators to spend less time on measuring and more time on identifying and properly preserving evidence in their limited time frame. 

Investigators:

     
The number of investigators may determine what evidence is discovered and what is not. The number of NCIS agents deployed to investigate a crime scene varies but they may be assisted by a forensic consultant team or an advanced crime scene team. Supervisory Special Agent Paul J. Shannon of the Federal Bureau of Investigation (FBI) describes overseas military crime scenes being investigated by a three-person team (Shannon, 2006, p. 81). Investigators working as a sensitive-site exploration (SSE) team have between three and six members (Rowan, 2008, p. 27). Staff Sergeant Strang (2009) describes forensic teams composed of four and five members. Sometimes more agents are allocated to an investigation such as when Lieutenant Colonel Chessani was investigated and 65 NCIS agents were utilized in uncovering and documenting evidence (“Urgent-This Marine,” 2008). Investigating the Haditha Marines has been described as “…the largest investigation in that agency’s [NCIS] history…” (Thomas More, 2010). However, civilian investigators working alongside U.S. police departments typically send out a team of between two and five investigators to process a death scene. 


The number of personnel processing a crime scene is increasing as the Army focuses on training their soldiers about battlefield forensics. Deployed soldiers no longer complete a mission such as clearing a building and move on. Instead, they “…might dust for fingerprints, take water bottles for DNA testing, and collect other evidence first” (Collins, 2010). Soldiers are taught to be attentive to the small details, such as the battery used in an explosive device, in order to be more effective in preventing IED attacks. Second Lieutenant Matthew Peterson explains stating, 

‘What I’m looking for are things that can put me in the enemies shoes, so that I
can figure out that they’re eating this kind of food, or using this kind of stuff that
comes from a store in (one specific town) rather than (another)…’ (Hamilton,
2009).

Preventing IED attacks is especially important as “…seventy percent of U.S. military deaths in Iraq are caused by improvised explosive devices (IEDs), [meaning] explosives forensics has become one of DOD’s most important priorities” (Livingstone, 2008).

     
Shannon describes how a team of investigators may work together to process a scene stating, “…collecting trace evidence is basically simple. One team member photographs and documents evidence while the other two collect and preserve, a process known as ‘bagging and tagging’” (Shannon, 2006, p. 81). This effective processing technique allows investigators to remain in a vulnerable location for a limited amount of time but assumes that they can recognize evidence. “Such a process, including photographing and documenting, could be accomplished in minutes with equipment that could fit in a backpack” (Shannon, 2006, p. 81). 

The Pentagon Channel affirms Shannon’s declaration that crime scene equipment is backpacked in when they narrate, “We have a backpack that we have developed and in that backpack is actually all the gear we need to process a death scene or crime scene outside of the wire” (“RECON: Military CSI—Part 2,” 2009). Having all of the necessary equipment for processing a fatal crime scene in a backpack is a huge advantage for military investigators as it allows their pants and shirt pockets to be used for evidence storage when leaving a scene. Although a backpack is very convenient for military investigators, it is not necessary in the majority of civilian investigations as investigators can load up a vehicle will all of their supplies and drive it to within a few yards of the crime scene. When civilian investigators are faced with a fatality in a remote location, a backpack designed for military investigators would be quite handy. Otherwise, investigators could make trips back and forth between their vehicle loaded down with equipment and the crime scene. 

      
In court proceedings, evidence is not appreciated or valued unless investigators can verify its authenticity. For a court to agree to the importance of evidence, “…investigators must be able to identify each piece of evidence, describe the exact location of the item, indicate when the item was collected, and maintain and show a proper chain of custody” (“Department of the Army,” 2005, sec. 5-1). How the evidence has changed since its collection at the crime scene must be described so that prosecutorial and defense attorneys can hone in on any mistakes made by scientists when processing the evidence.

     
The potential for evidence to be inaccurately interpreted exists because of the time, equipment, and safety constraints placed on investigators or for any number of other reasons. NCIS receives weeks of training at the Federal Law Enforcement Training Center (FLETC) where other federal agencies such as the Secret Service and the U.S. Marshals Service are trained. At FLETC “…not only is basic criminal investigative technique on the lesson plan but how to do a job that can often take months, even years in a matter of minutes all in the middle of a hot zone” (“RECON: Military CSI—Part 1,” 2009). 

     
Also, evidence may not be appreciated as such because investigators are spread too thin. According to their website, NCIS agents investigate everything from narcotics, crimes against persons, property crimes to murder and are even involved in the administering of polygraphs (“U.S. Naval”). In addition to these jobs, they are also tasked with protecting the country against terrorism and protecting national secrets. When working in a war zone, Army CID is tasked with investigating anything from “…war crimes, anti-terrorism and crimes against coalition forces and host nation personnel” (“U.S. Army”). According to the Air Force Office of Special Investigations’ website, they are charged with investigation 

…espionage, terrorism, crimes against property, violence against people, larceny,
computer hacking, acquisition fraud, drug use and distribution, financial
misdeeds, military desertion, corruption of the contraction process, and any other
illegal activity that undermines the mission of the U.S. Air Force or the
Department of Defense (“U.S. Air”). 

The lack of experience is exemplified in NCIS Special Agent James Connolly’s statement when he admits to not knowing what a “dead check” is while investigating the Pendleton 8 (Lange, 2008, April 11). This demonstrates not only a lack of knowledge in understanding a crime scene in a hostile environment, but also how Marines operate in a war zone. As described in more depth later on, it is also revealed in the lack of respect investigators have for the Constitution and the Uniform Code of Military Justice (UCMJ) as investigators interrogate Marines without a lawyer when one is requested. Thus investigators face a variety of crimes meaning they do not have as much experience as police departments where the department is broken down into the sexual assault unit, narcotics unit, homicide unit, and so on. 

     
NCIS agents are trained to survive just like Marines. In a movie produced by the Pentagon “…combat crime scene training” is described as “…get in, get out, stay safe” (“RECON: Military CSI—Part 2,” 2009). Soldiers are facing the possibility of death at any second even if they are at a command post or on a large base such as occurred this year at Bagram Air Field (“Taliban attack Bagram,” 2010). Being a soldier does not excuse murder, but it puts a new perspective on events leading up to the commission of a crime.

     
The Army proposes that investigators “Evaluate evidence in light of the circumstances and conditions found at the crime scene and the information obtained by questioning persons connected with the event. Evaluate each piece of evidence individually and collectively in relation to all other evidence” (“Department of the Army,” 2005 sec. 1-12). Obviously it is possible for any investigator to incorrectly interpret evidence no matter what their training or experience. Thus civilian and military crime scene investigators need to receive training and continuing education in order to stay on top of current crime scene processing methods. 

     
As all equipment and evidence has to be packed out of the crime scene, it is not very likely that military investigators will have access to refrigerators and freezers. Even more importantly, in a fresh crime scene bloodstains usually cannot be taken away from the scene as there is not enough time to allow the blood to dry before packaging it up and leaving the crime scene. According to Rynearson (2002), 

Any item of evidence which contains biological material (even plant origin),
should be dried and stored in a container which permits the continued evaporation
of trapped moisture. The item should then be stored at low temperatures, either
refrigerated or frozen. 

When collecting biological fluid samples it is vital that a preservative is added to the sample, adding just one more thing that investigators need to bring with them into the crime scene (Rynearson, 2002). Should any blood be collected from a crime scene, military investigators will likely collect dried bloodstains. 

     
After spending eighteen months reconstructing the events of the Haditha Massacre, NCIS forensic consultants involved in the process went on to form a course that is now taught to investigators at FLETC. 

It is now titled High Risk Operations Training Crime Scene Investigations,
specifically utilizing techniques and equipment for being able to move into an
area and meet the exact conditions we just talked about, highly mobile, able to
process a scene in a shorter amount of time than we might normally do in a
different environment (“Re: LCpl. Justin L. Sharratt,” 2007). 

Future investigators are benefiting from military investigators’ experiences of processing difficult battlefield crime scenes. In addition, these training courses are beneficial for civilian investigators who may be able to reduce the time spent at crime scenes and process them just as thoroughly allowing them to investigate more crimes. As well, civilian investigators may gain a better understanding on how to process “…highly perishable crime scenes and tactical crime scenes” (“2008 IACP awards,” 2009).

     
The military was supported by the presence of NCIS Forensic Sciences Division Chief Dawn Sorenson in 2006 as she and other NCIS agents educated soldiers about collecting evidence and instituted “…a forward-positioned tactical forensic latent print laboratory…” allowing evidence to be analyzed earlier and results relayed back to soldiers faster (Beyer, 2006, p. 5). As should be expected, “Military teams are finding that having the forensic results available during tactical interrogations provides them an additional tool that helps them corroborate other intelligence and often to elicit truthful responses from detainees” enabling soldiers to do their job-destroy terrorism and preserve life (Beyer, 2006, p. 5).

     
Recently, civilians involved in forensic science in the United States have been working overseas to train both the United States military and other countries’ militaries. The author’s professor is in Iraq teaching Iraqi police how to process evidence. In fact, the Department of Defense is hiring private companies to assist the military in processing forensic evidence (Hubler, 2009). In 2009, three companies were awarded government contracts to assist the military in processing evidence in the form of: DNA, serology, anthropology, toxicology, and pathology as well as several other areas of interest (Hubler, 2009). Also, one of the participants surveyed for this paper is working in Iraq because his or her company was awarded a government contract. 


Additionally, the Marines have begun hiring law enforcement personnel to deploy with battalions in order for soldiers to learn from police officers and detectives. Former homicide detective Roger Parrino deployed with the 3rd Battalion, 4th Marine Regiment, Regimental Combat Team 5 (Villagran, E., 2008). Sergeant Josh Huskey, commenting on Parrino’s techniques states, “The biggest difference between us is the way he handles sensitive-site exploitation and tactical questioning. The questions we don’t have, he does” (Villagran, E., 2008).

     
With the creation of forward-positioned forensic processing units, soldiers are turning over their evidence faster for analysis and are limiting the length of time that they hold on to evidence. The chain of evidence is more easily maintained as investigators can release custody of evidence to the closely located lab enabling military unit, allowing military investigators to begin emulating civilian investigators. Evidence is not in the hands of investigators for too long limiting the amount of time they have access to the evidence, limiting the amount of time the evidence can get lost, and shortening the number of people in the chain of custody. In developing investigations this can become important in determining whether someone had access to the evidence and had enough time to tamper with the evidence.

Equipment:

     
An immense challenge involves obtaining all of the equipment and manpower for a crime scene in a reasonable amount of time. Commanding officers and military superiors have to coordinate the arrival of the crime scene team with all of their equipment along with transportation to and from the crime scene. This particular challenge faced investigators charged with investigating Haditha, Iraq, as they were dealing with a four-month-old scene (Maloney, M. S., 2009). The time it takes to move equipment and investigators is noted along with an awareness that crimes can take place at any time and in any location. Thus they might be facing a shortage of crime scene workers or the response team may not have enough time to fill out the necessary paperwork before moving on to their next destination (Boland, 2009).  

     
In the United States, crime scene investigators have access to a variety of equipment. Typically, their equipment is available when they arrive at the scene. This is important as it means that investigators may process the scene immediately upon their arrival. It also means that they do not have to wait while they request equipment. Finally, having access to a variety of instruments and gear produces a professional appearance towards the witnesses and surrounding audience. When investigators are equipped and well organized, it enables them to process the crime scene in a timely and efficient manner without having to place evidence in improper containers or packaging. It also ensures that the crime scene will be properly documented, that the chain of custody will be maintained, and that the scene’s integrity is not compromised. Since civilian investigators have access to so much equipment, it is easier to collect and transport it to the scene when compared to investigations held overseas. Investigators might carry with them lights, collecting and packaging tools, and impression tools. This is not the case with military investigators and will be discussed shortly. 


Conversely military investigators must decide ahead of time what equipment is necessary and then transport it to the crime scene. According to the Army website, “…CID provides battlefield forensic kits to brigade combat teams that include fingerprint powders, brushes, cards and rubber gloves” enabling soldiers to collect fingerprints directly (Collins, 2010). This eliminates the possibility that the evidence is mishandled and the fingerprint is destroyed. Also, the military has developed handheld fingerprint scanners so that fingerprints can be uploaded to a database and run immediately. 

     
It may not be possible for military investigators to return to the crime scene or to search it during daylight. This drastically limits the visibility of evidence, the ability to recover evidence, and the possibility of proving someone’s guilt or innocence. Searching a scene at night also means that lights must be brought to the scene, adding even more weight and inconvenience to military investigators.

     
It may not be possible to illuminate a battlefield crime scene for safety concerns or because the equipment is unavailable. Sometimes it is impossible to completely process a scene because of safety concerns, a lack of equipment, or a shortage in time. In any case, the inability to light up the crime scene may allow evidence to be overlooked. This will play an important part in the defendant’s defense, as it is possible that not only incriminating, but also exculpatory evidence is neglected. A low level of light does not hinder stateside investigations, as flood lamps are brought in to brighten the crime scene.  

    
When help is required, local investigators have the ability to ask for assistance from larger cities, state, or even federal agencies and laboratories. In fact, experts from various fields are brought in to crimes on U.S. soil (anthropologist, odontologist, epidemiologist, cadaver dogs, pathologist). Investigators can also refer to other sources for information concerning their crime scene. In fact, psychological research has actually been performed on a number of groups including: prisoners, ex-cons, and people at risk of entering the legal system. There is more information gathered about crimes committed on U.S. soil than can possibly be obtained in a war zone placing military investigators at a severe disadvantage.

Safety:

     
Equipment is not the only challenge facing military investigators. NCIS agents may not be allowed to enter the crime scene due to safety concerns. The safety of investigators is their top priority and collecting evidence is secondary (Coakley & Hicks, 2007, p. 4). It is possible that some crime scenes may go uninvestigated based on the projected potential harm that may come to investigators. 

     
The safety of individuals may determine how long investigators can remain at the crime scene once processing of the scene has begun. Former NCIS Special Agent Michael Maloney described how investigators typically faced an opening of only twenty minutes to investigate the scene, as insurgents would be able to mount firepower if a longer time increment elapsed (Maloney, M., 2009). He described how even bringing along an entire convoy for protection only affords the investigators two hours at the crime scene before the insurgents become too powerful. Deputy Assistant Director of NCIS who is also the Director of NCIS Training Academy, Ed Winslow, exclaims, “A lot of times we are brought in to a hostile environment, have to process a crime scene very quickly, we are talking minutes, and then we have to leave the area as quickly as possible” (“RECON: Military CSI—Part 1,” 2009). Bob Lamburne speaks of the difficulty in processing a crime scene stating, “unlike more peaceful countries, where crime scene specialists spend hours meticulously combing through evidence at a scene, the technicians in Baghdad have less than an hour for fear of secondary explosions or firefights…” (Jervis, 2007). In short, there is no guarantee that the entire crime scene will be methodically documented, searched, and processed before investigators are forced to leave. This is essential to emphasize in order to acknowledge the conditions under which battlefield forensics takes place. Frances Townsend, Assistant to the President for Homeland Security and Counterterrorism explains, “It is imperative that every biometric identifier-every fingerprint, photograph, DNA swab, or iris scan-is collected correctly and precisely the first time because there may be only one opportunity to ensure the safety of our troops, families, and nation” (Shannon, 2006).

     
Searching crime scenes in the United States can generally take as long as necessary in order to gather any relevant evidence. This will guarantee that all evidence is collected and then analyzed. The absence of a time limit means crime scenes can be processed more slowly and methodically, ensuring that all evidence is collected, handled, and packaged in an appropriate manner. The ability to employ this approach reduces the risk of error and possibility of contamination whether it is between two pieces of evidence or between an investigator and an item of evidence. 

     
Safety also may determine when NCIS is able to access the crime scene. This is an important concept, as investigators need a protection detail throughout the investigation. “Agents in the general crimes unit frequently wait on Marine convoys to assist them in getting to crime scenes. Sometimes that means waiting for days, while evidence disappears, to get where they are going” (“No days off,” 2006).  It also means that the investigators are putting Marine’s lives at risk when investigating the crime scene by tasking them with protection detail. Marines are not very likely to be enthusiastic about protecting investigators who are probing their friends and “brothers.” Additionally, it is sometimes necessary for NCIS to arrive at a command post and leave for a crime scene with a convoy for protection without telling the convoy who is being investigated and for what reasons. This happens when NCIS is directed to investigate military members from the same unit that is providing security for NCIS. In these situations, the Marines or corpsmen being investigated, along with their entire unit, are likely to be reluctant to risk their own lives for an investigation or for investigators who may be viewed as “outsiders.”

     
Sometimes the convoy sent to protect NCIS investigators is part of the same unit as the personnel being investigated, as it is very difficult to rotate in a patrol of soldiers delegated with providing security to NCIS investigators (Maloney, M., 2009). NCIS investigators have to be careful what information is divulged outside of their command and need to be conscious and respectful of the soldiers’ feelings. Investigators need to realize that soldiers’ allegiance is to their fellow brothers and sisters who are watching their backs during a firefight, not to investigators who may have no combat experience and understanding of wartime mentality. 

Additionally, American soldiers are cognizant of the lack of solidarity between themselves and Afghani troops. This is recognized in a handful of attacks against American and British troops at the hands of Afghani soldiers who are working alongside coalition troops (Reichmann, 2010). Thus coalition troops are forced to scrutinize the soldiers fighting alongside them in order to stay alive. 

           Typically the issue of safety is not so complicated in civilian crime scenes since investigators are not typically investigating crimes involving fellow police officers. Also, there is not as large an information gap between crime scene investigators and police officers as there is between soldiers and military investigators without combat experience. In addition, although police officers may be hated by groups of people, officers and crime scene investigators are not typically targeted for execution by a large group of people (such as terrorists living to kill Americans).

     
Finally, the safety of all individuals involved may determine the scope of any battlefield investigation, such as how much area is searched and how thoroughly. Investigators processing a battlefield crime scene are working in a war zone where explosive devices are detonating and shots are being fired. Investigators may be required to pack in all of their equipment and then have to pack out all of their equipment in addition to any evidence they have collected. It would obviously be very difficult to correctly collect every piece of evidence, especially since wet samples should be dried and then frozen.

     
Investigators may have limited access to a crime scene for several reasons. It might be in the best interest of the investigators to limit the time spent at a crime scene or the scene might not be in its original condition and therefore, it may not be possible to gather a lot of evidence from the crime scene. Also, investigators are in a foreign country where they cannot force a national to comply. Thus, investigators must win the trust of these nationals in order to discern the truth. 

     
Since non-military investigators are given unimpeded access to U.S. crime scenes they are allowed to perform a thorough examination in order to discover the truth, collect all of the physical evidence, discover the order of events, and determine ultimately who is responsible and needs to be prosecuted. Investigators are allowed to search a crime scene thoroughly but after leaving they must secure a court order to reenter the crime scene. Fisher (2000) suggests that any nighttime crime scene be reinvestigated during daylight so that no evidence is overlooked (p. 50). Searching for evidence during daylight is difficult as it can be hidden beneath objects, be invisible, or blend in with other objects but searching at night is even harder as “evidence may be overlooked or destroyed if a thorough examination is attempted in darkness” (Fisher, 2000, p. 433). 

     
Generally speaking, investigators in the United States are not inhibited when processing the scene. They are able to document the evidence they want and request that evidence be processed in a certain manner with certain techniques. Also, they may ask that technicians be on the look out for a certain object or type of evidence (i.e. blood or semen). 

     
Typically the problem is not a lack of physical evidence, but the inability to identify or properly process the evidence. Locard’s Exchange Principle states, “physical evidence cannot be wrong, it cannot perjure itself, it cannot be wholly absent. Only human failure to find it, study and understand it, can diminish its value” (Lotter, 2008). Physical evidence exists when two objects/people come into contact with each other and there is a transfer of matter. Henry Lee postulates the improbability of a perfect crime being committed stating, “While it is theoretically possible that the near perfect crime was committed and the perpetrator was able to commit the crime leaving minimal physical evidence, it is more likely that the critical evidence never was found” (Lee et al., 2001, p. 113). Palmbach, & Miller, 2001. p. 6). Jerry Chisum concurs stating, “the fundamental premise is that a criminal act generates a record of itself” allowing investigators, in theory, to find evidence at every crime scene (Chisum & Turvey, 2006, p. 197).

    
With the increase of forensic television shows, more people are aware of what police and criminalists are able to accomplish with trace amounts of evidence. This public interest in forensic “…television [shows] is unquestionably giving the public a distorted view of how forensic science is carried out and what it can and cannot do” (Houck, 2006). This same article states that the emphasis on evidence has influenced investigators to submit larger quantities of evidence to labs causing a bigger backlog in cases (Houck, 2006).

Fingerprints:

     
Objects at the scene are typically examined for fingerprints and DNA. Fingerprints play an extremely important role in almost all criminal investigations in the United States as opposed to overseas crime scenes. Fingerprints and DNA are great evidence to locate at a crime scene as they associate a person with the location. Each person has a unique fingerprint and almost everyone has individualistic DNA (except for identical twins). 

     
Fingerprints are an important part of processing crime scenes but may not be collected at every military crime scene overseas due to hostile activity. WIT teams are trained in the art of collecting fingerprints enabling them to lift fingerprints from an explosive device, input the fingerprint into a system similar to AFIS and have it available to every law enforcement agency in the United States (Boland, 2009). This is important since it will prevent soldiers from being led astray and believing insurgents’ lies. Dr. Christophe McCray describes the importance of his work stating, 

…during the Iraq conflict a lot of the people we were fighting basically melted
into the background and then later came out waving flags and saying that the
soldiers are here to save us. They later started killing us again (“New AAAS,”
2005, p. 1). 

The ability to properly identify an individual, whether dead or alive, is paramount to protecting coalition soldiers. It is just as important that police officers and civilian investigators be able to distinguish between witnesses, suspects, journalists, and observers. 

Blood:

     
Blood droplets must be measured and then the angle of impact must be determined in order to decide on the location and contortion of the decedent. Placing accurate scales along several blood droplets in a bloodstain is vital to deciphering the angle and impact (Gardner, 2005, p. 269-270). Investigators must be aware of the surfaces on which the blood is clinging in order to properly interpret blood spatter. Fisher (2000) writes, “The degree of spatter of a single blood drop depends far more upon the smoothness of the target surface than the distance the drop falls. The coarser the surface the more likely the drop will be ruptured and spatter” (italics in original, p. 219). Bloodstains remaining on a surface may be determined by the type of surface where the blood has fallen. “There are, however, instances where flaking and ultimate alteration of bloodstains will occur after relatively short periods of time….” and is due to “…excessive air movement…and when the target surface is wet….Certain surfaces such as waxed floors may not hold bloodstains very well” (James & Eckert, 1999, p. 128). In addition to not assuming that the bloodstains that remain are what always existed, it is imperative that investigators not assume that bloodstain patterns must be red. Fisher (2000) writes that “Bloodstains can, however, assume other colors from red to brown or black, or they may appear green, blue, or grayish white” (p. 224). 

     
Rynearson (2002) states, “Though it is reasonable to state that ‘the angle of impact [of blood] may be determined by measuring the length and width of the spot,’ on typically encountered surfaces, it is most often not possible” (italics in original). Then, how much more difficult must it be to interpret bloodstains in an area full of insurgency and explosives where surfaces may include sand, trash, or concrete homes? Military investigators are pressed for time when examining crime scenes overseas and do not have the luxury of measuring and determining angles of impact in bloodstains. Instead, investigators make sure the scene is scrupulously documented through sketches, notes, and photographs. Samples of bloodstains are taken so that DNA profiles can be matched up with victims to help reconstruct the crime scene. When pressed for time, being thorough at a battlefield crime scene involves documenting the blood and gathering samples. There is not enough time to analyze the bloodstains, as civilian investigators are able to do. 

     
As investigators examine bloodstains to interpret them, they must consider the individuals participating in the crime. Rynearson (2002) describes different factors investigators must account for when analyzing bloodstains: health, age, and physical characteristics of person, as well as medications, and body mass. Any of these issues is important by themselves but exponentially so should they be combined during analysis. These characteristics affect the rate at which blood flows, how forceful a wound needs to be to draw blood, and whether the flow of blood will stop or not (Rynearson, 2002). The blood patterns must be evaluated and understood in regards to each of the factors brought forth by Rynearson (2002). While these characteristics are important in understanding bloodstains, it is nearly impossible for military investigators to perform these precise measurements and determinations while at the crime scene. The safety of investigators and preservation of evidence greatly outweighs any consideration for analyzing evidence remaining at the crime scene. In addition, it may be possible for investigators to learn about the victims’ blood distinctiveness (such as blood flow) after an autopsy, from DNA evidence, or from bloodstains that have been photographed. Civilian investigators typically can afford to spend time at the crime scene measuring bloodstains, tracking the angle of impact, the direction the stain is flowing, a path of bloodstains, objects causing blood stains, and take time to describe what type of blood flow could have made the stain (i.e. arterial, transfer, high-velocity, or backspatter) (“Scientific working,” 2009).  

      
Also, investigators must carefully document each piece of evidence in order to preserve it properly and be able to use it effectively in the investigation. This means investigators need to document blood flow patterns in relation to the body position of the deceased. They then need to collect “wet evidence” in a manner that will not destroy any recorded patterns in order to preserve it for court (Rynearson, 2002). This is very important as bloodstain evidence may aid investigators in determining the location of the suspect and the position of the victim during the fatal seconds. Rynearson (2002) illustrates why investigators must know the background of the suspect, witness, and crime scene as each of these are important when determining how a bloodstain or pattern is created. If these are not all considered when processing a crime scene, investigators may not draw precise conclusions. An excellent example of this is the military investigation into Jamie Lynn Penich’s death in 2001. The mistakes in handling evidence in Penich’s death are best visualized in the words of Jerry Chisum:

One soldier originally suspected in the murder told Stars and Stripes that U.S.
Army Criminal Investigation Command, known as CID, agents came to his
barracks room
to check his clothing. They donned goggles, turned off the room
lights, and scanned the clothes with a special light, he said. ‘They told me it was
to see if [my clothes] had any body fluids, traces of blood,’ he said. The agents
found nothing, the soldier said, and allowed him to keep his clothes (Chisum &
Turvey, 2006, p. 192). 

In response to this incident, “Marc A. Raimondi, chief of public affairs for CID in Virginia, said CID agents are well trained. ‘We are better trained than any federal law enforcement agency in the country,’ he said” (Chisum & Turvey, 2006, p. 192).

     
Military investigators are placed at a tremendous disadvantage compared to how civilian investigators process crime scenes. Military investigators face huge hurdles that must be overcome in a short period of time. They cannot afford to work out the events leading up to a person’s death while at the crime scene. Instead, military investigators must focus on collecting and preserving evidence. Determining how the evidence pieces together and the meaning behind it must be determined at a different time and in a safer location.

     
Fibers, blood, and explosives are likely to be numerous as investigators are working in an area of insurgency where gunfire is rampant, people are living, working, and dying. Due to this abundance of material at a scene, investigators’ eyes are going to be drawn in many directions, possibly allowing evidence to be overlooked. It will be critical to locate all explosives not only to prevent anyone else from getting hurt but also because examiners must scrutinize the evidence looking for fingerprints. Noting the location of blood will aid investigators in determining what transpired as the evidence may link an individual to a place in the crime scene. Fibers may be an indicator of who was present at the scene but when many people are dressed the same, whether in Muslim clothing or in a soldier’s uniform, fibers may not be very beneficial. A thorough investigation should involve the collection of fibers even if it may a common type in order to process the crime scene thoroughly and prevent accusations of negligence from arising later on. Investigators working crime scenes in the U.S. will collect blood, fibers, and explosives in case any or all of this evidence becomes important later on in the prosecution of an individual as they have sufficient time to be thorough and meticulous. 

Explosives and Weapons:

     
If the crime scene involves explosive devices or other weapons, then the responding crime scene team may be composed of a weapons intelligence team (WIT) (Boland, 2009). WIT teams focus on accumulating any evidence relating to explosive devices in order to determine who made the device and discern if any fingerprints or other identifiable traits can be collected as evidence. Thus, these teams focus on linking evidence to an insurgent and identifying this person, as well as focusing on the intricacies of the explosive device (Boland, 2009). By close examination, WIT teams are able to guide soldiers by describing certain items that can be used to form an explosive device. This enables soldiers to be on the lookout for items that might otherwise seem ordinary and not normally considered harmful. By comparison, civilian investigators who have extensive experience dismantling explosive and volatile methamphetamine labs are probably the closest to WIT teams.

     
One would not think that it would be practical or feasible to confiscate a soldier’s weapon for bullet comparison when he or she is only under suspicion of a crime. Unfortunately this is not true, and the reality is even more traumatic. When NCIS agents investigated Lieutenant Pantano, his M-16 was confiscated for forensic tests. Lieutenant Pantano’s replacement firearm is best described in his own words: 

What would I shoot [if a comrade’s life depended upon it]? The priceless irony of
course was that the dirty, beat-up 9 mm Beretta pistol I was issued to replace my
M-16 had come hot off the thigh of Lance Corporal Simental. The soft-faced boy,
always quick to help, had kept Easy Company’s communications running until he
had been blown up by an IED. He had lost his leg, so he wouldn’t be needing a
pistol anymore (Allender, 2006). 

This most certainly was a slap in the face to Pantano as he not only received a fallen Marine’s weapon, but received a 9 mm instead of an M-16. In addition, Marines have been taught the Marine Corps Rifleman’s Creed, which teaches them the importance of their weapons. The Marine Corps Rifleman’s Creed is reproduced in Appendix F. 

     
Determining the trajectory of bullets was made slightly easier by utilizing lasers. Former NCIS Special Agent Michael Maloney pointed out that after reconstructing several crime scenes, investigators discovered the importance of using green lasers over red lasers (Maloney, M., 2009). When reconstructing the crime scenes with red lasers, soldiers would think they were being scoped and would fire in the direction of the investigators. By utilizing green lasers and announcing to everyone at the scene that the investigators were performing bullet trajectory, they were able to investigate in a safer manner. Civilian and military investigators in the U.S. may feel free to employ both red and green lasers, as they do not face adverse environments where scopes are being pointed at their heads. 

     
The analysis of bullets is difficult as bullet ridging changes after tens or hundreds of rounds have been fired from the weapon. Brian Heard (2008) states, “This evolution of individual characteristics can be so significant that whilst it is possible to match bullets fired one after the other, bullets fired months apart or even numbers of rounds apart may not be matchable” (p. 172). This is very important as it makes bullet identification immensely more challenging if the soldier has continued to fire his or her weapon between the commission of a crime and the start of an investigation. It is even more likely to become a factor should an investigation not begin until months after the possible crime. As well, weapons should be routinely cleaned after being fired. Depending on the force used, it is possible for the metal fouling in a barrel to be changed, thus modifying a weapon’s individual characteristics (Heard, 2008, p. 171). According to Popular Mechanics ballistics may not even be this exact because 

…ballistics matching is predicated on the theory that when a bullet is fired,
unique marks are left on the slug by the barrel of the gun. Consequently, two
bullets fired from the same gun should bear the identical marks. Yet there are no
accepted standards for what constitutes a match between bullets. Juries are left to
trust expert witnesses (Reagan, “CSI myths,” 2009).

     
Firearm identification is being called in to question just like many other forensic techniques. David Dobbs (2006) explains, “to link a gun to a specific crime, examiners assume two things: that each firearm consistently leaves unique marks on bullets and spent casings; and that an expert can reliably match these to the weapon.” As Dobbs (2006) explains, this is difficult for two reasons. First of all, “guns of the same type tend to leave similar marks…” and secondly, “…bullets of different brands fired from the same gun may take on different markings.” Finally, it is very important to recognize that here, unlike in the case of DNA, the determination of identification is made by the expert examiner and not by a computer match. This is illustrated through the closure of the Detroit Police Department’s crime lab “…after an audit by the state of Michigan found a ten percent error rate in ballistics identification” (Reagan, “The truth about,” 2009). Even though firearm identification like many other forensic identification techniques is not as individualistic as DNA it should not be disregarded as it provides corroborating evidence (“National Research Council,” 2009, p. 101). 

     
When crimes committed in the United States involve firearms, typically the firearm is not used that often when compared to a firearm used by a deployed servicemen. Thus it is easier for investigators to identify where relevant evidence exists on the firearm, which may consist of: fingerprints, DNA, hair, or fiber. As well, a firearm may be used in multiple crimes enabling investigators to link casings between cases to come up with a common suspect. Fisher (2000) describes “…the bore of a weapon may undergo such changes in a comparatively short time that comparison of a bullet with a test shot fired previously is useless” (p. 299). Thus investigators must be careful when stating that two bullets match and should avoid building a case on such flimsy evidence. 

     
According to the Office of the Inspector General of the Department of Defense (2008), many coalition weapons are lost or stolen and later procured by insurgents. In Iraq “many weapons were lost early on due in large part to battle loss, police stations being overrun, desertion, disintegration of untrained units, some police and military selling their weapons, poor record keeping, and some pilferage from storage facilities” (“Office of the Inspector General,” 2008, p. 10). When four Marine snipers were executed in Ramadi, Iraq, “The attackers took the Marines’ weapons, including two sniper rifles, four M16A4s, as many as 24 M16 magazines and eight grenades. The attackers also made off with a PRC-119F secure radio and a PAS-13 thermal weapons site” (Lowe, 2006). Later, Marines from another battalion shot and killed terrorists who had trained these stolen sniper rifles on their regiment (Oliva, 2006).  

Insurgents have access to both American and British firepower allowing them to fire the same weapons as American soldiers. “Colonel Tony Farmer of the Ministry of Defence Inquests Unit [stated] that Iraqi insurgents had a number of UK SA80 and US M16 weapons but it was not known how many” (“Sniper weapon,” 2008). As well, when searching a mosque soldiers uncovered a 9 mm with extra clips and immediately pinned it as an insurgent weapon. The unnamed soldier stated, “Everyone here has Kalashnikovs, very few [non insurgents] have these [9 mm handguns]” (Carter, 2009, p. 5). This is problematic for investigators as it may not be easy to determine whether an American or an insurgent fired a casing. This is, of course, applicable to civilian investigators as well. Instead of more than one type of caliber casing being found at a crime scene, investigators may be faced with a single type of casing that came from several firearms and possibly from two opposing groups of people. There are even instances where insurgents have shot and killed soldiers using American made bullets. Rifleman Daniel Coffey of Cullompton, Devon in the United Kingdom is such an example (“Sniper weapon,” 2008). 

     
Gunshot Residue (GSR) testing in military crime scenes is unlikely to be fruitful since so many people are firing and handling weapons allowing explosive residue to exist in abundance. The California Department of Justice Bureau of Forensic Sciences released a bulletin regarding GSR which states “Sampling for GSR should be performed on a live subject as soon as possible after the shooting” (“Physical evidence bulletin,” 1999, p. 1). According to a recent symposium held by the Federal Bureau of Investigation, “GSR lifts for SEM [scanning electron microscope] should always be taken before the instant shooter swabbing is employed. Unequivocally, taping (using adhesive lifts), as opposed to swabbing, for GSR by SEM is the best form of sampling” (“Summary of the FBI,” 2006). This same symposium stated that testing for GSR with nitrates is unreliable. GSR likely is unhelpful in an environment where nearly everyone is carrying and firing firearms. 

Transporting Evidence:
     
Evidence must be moved out of the battlefield crime scene into a secure location and transported to a laboratory as quickly as possible. Evidence processed by WIT heads to “…the Combined Explosives Exploitation Cell where it is processed” (Boland, 2009). Quickly moving the evidence to a laboratory enables investigations to continue to generate answers while also protecting the integrity of the evidence. 


Investigators faced shipping evidence back to the United States at the beginning of the War on Terror but have since altered their methods. The Army’s website describes these changes stating, 

Until recently, investigators also had to ship all of their evidence back to the
States for processing at USACIL [U.S. Army Criminal Investigation Laboratory].
But in 2005, the first joint expeditionary forensics facilities were established in
Iraq to process fingerprints, firearms and even DNA collected downrange
(Collins, 2010). 

These labs are so effective that they are also being used in Afghanistan. 

     
In United States civilian crimes, evidence is transported shorter distances because there are more labs available to process the evidence. This allows evidence to be placed in a temperature-controlled environment faster, thus eliminating the degree of degradation that can arise. Also, a greater number of labs allow a backlog of evidence to be sent out to other certified crime laboratories. The labs also have protocols and procedures that they must follow when analyzing evidence so that evidence is handled in a similar manner no matter what laboratory is responsible for processing it. There are organizations dedicated towards guaranteeing proper laboratory operation such as the American Society of Crime Laboratory Directors and its laboratory accreditation board (ASCLD/LAB). This group works to ensure that proper quality control and quality assurance measures are in order. It also provides groundwork for scientists to maintain the evidence’s integrity.  

     
Fragile evidence is transported short distances so there is less time for the evidence to fall apart and it is more quickly analyzed. This is critical as it shortens the amount of time that evidence is outside a secure environment. The faster evidence is transported to the laboratory the sooner scientists can analyze the evidence and begin testing. Fragile evidence has fewer opportunities to collapse or fall apart. There are also fewer chances for the evidence to get lost. Also, it might be possible to make several trips to the laboratory to drop off evidence instead of just one allowing the lab to begin processing evidence before investigators are finished processing the scene. This is a huge benefit, as it will also limit the overwhelming feelings scientists may feel when a considerable amount of evidence is left for analysis. 

     
In crime scenes within the U.S., reference and questioned samples are taken in order to verify the laboratory’s results and to ensure that no false positives or negatives occur. It is vital that a reference sample is taken alongside of a questioned sample in order for the lab to perform adequate tests (Rynearson, 2002). A reference or questioned sample by itself is useless, but when they are both collected, conclusions may be drawn about the presence of common materials or fluids. The water supply overseas in countries such as Iraq is not of the same cleanliness and quality as in the United States. Thus any water samples used to aid in the collection of evidence would not be of good quality and would hinder scientists in determining whether their results are valid. This then leaves the results open to defense questioning as there is nothing to say that the samples were collected properly and that they were not contaminated (“Office of the Inspector General,” 2008, p. 10). 

     
Cross contamination, or the possibility of it, is very important in any criminal defense whether in a civilian or military trial. A haphazard work ethic or being rushed at a crime scene can cause an investigator to rapidly process the crime scene, allowing evidence to become cross contaminated. The collection of reference samples can help sort out the possibility of cross contamination to an extent. These samples can also determine if a reagent the laboratory used was expired.  

Autopsy:

     
Joseph M. Rynearson (2002) divides an autopsy into four different sections to maximize evidence recovery. An autopsy begins at the scene where the medical examiner can get first impressions of the body and its position. Then the autopsy continues at the morgue before the body is washed, more evidence is collected once the body is washed, and finally the body is dissected in order to provide information about disease and internal trauma. This is applicable to autopsies performed in a military or civilian investigation.

     
In the United States a qualified individual - a medical examiner, a physician, or a coroner - performs autopsies. If a homicide victim is in the jurisdiction of a coroner and the coroner has a difficult time investigating the death, he or she is encouraged to consult with someone with more education and experience in order to complete the autopsy so that a suspicious death is not ruled natural.

     
Autopsies should be performed by individuals trained in this field in order to yield accurate conclusions. In military investigations, however, an untrained or biased individual may perform the autopsy. In Iraq, before the War on Terror, the educated performed the autopsies and they came from a social order that supported Saddam Hussein (Brenson, 2004). The educated of Iraq are now losing power as a more democratic government is established. Former NCIS Special Agent Michael Maloney stated that an autopsy might be performed by a native doctor or if it is a major crime scene, the Armed Forces Institute of Pathology might fly out a team to perform an autopsy or have the body flown to Dover, Delaware. Many times when an Iraqi chief medical examiner or doctor signs the death certificate they do not even examine the decedent (Maloney, M., 2009). Their nurse will describe the injuries without even taking the clothes off of the decedent allowing unacceptable opportunity for error. Clearly this identifies a weakness in the prosecutor’s case as injuries cannot be verified or examined should an Iraqi citizen perform the autopsy. The fact that the Iraqi court system did not previously rely on forensic evidence may be a reason why nurses instead of trained physicians perform autopsies (“On the ground,” 2009). 


Studies of detainee deaths have also been conducted and are critical of the Armed Forces Institute of Pathology (AFIP). Dr. Steven H. Miles (2005) points out in his article how autopsies were not conducted on every detainee death that occurred overseas. Another article by The New York Times states that the number of bodies entering the morgue and requiring autopsies overwhelms the Iraqi doctors. Dr. Steven Miles (2005) writes, “War conspires against forensic medicine. Autopsy facilities are inadequate and often far removed from prisons. There is often a low priority for employing military resources for forensic investigations.”


In 2004, due to the sectarian violence as well as the War on Terror, the morgue was overrun. 

The Baghdad Forensics Institute, which runs the morgue, has added doctors, but
still the bodies pile up. On a recent Monday, one autopsy room was filled with
bodies, while others awaited examination on stretchers that lined the walls in a
grim, unrefrigerated waiting area (Berenson, 2004). 

Not surprisingly, one Iraqi student, Dr. Muthana Abdullah, states, “ ‘Sometimes we don’t have anyplace to keep the bodies in the refrigerators because it’s full’ ” (Berenson, 2004). In 2006, a hundred or more bodies were delivered daily to the morgue. With the resurrection of the first DNA lab in Iraq, scientists are again being overwhelmed by numerous cases and large amounts of evidence. According to Dr. Taha Qasim, head of forensics at the morgue, “The crush of cases at the time kept the morgue’s refrigerators packed. Forensic experts were able to perform only perfunctory autopsies.” In addition, this article describes hospitals as being so“…overcrowded and stench-filled after large bombings that relatives searching for bodies [or parts of bodies] of loved ones often vomit on the way out” (Londoño, 2009). Under these circumstances, it is unreasonable to believe that these Baghdad doctors were even able to perform cursory autopsies on a hundred or more bodies every day. The conditions of the Baghdad morgue are unacceptable by U.S. standards, leads to pathologists or nurses being rushed, and errors being made. Thus defense attorneys and prosecutors alike must question the reliability of any Iraqi autopsy report.

     
The purpose behind autopsies is to determine the cause of death, manner of death, and positively identify the decedent (O’Hara & O’Hara, 2003, p. 547). An article put out by the U.S. Army includes where the decedent died and whether or not the decedent contained physical evidence as pertinent information determined by an autopsy (“Department of the Army,” 2005). In military investigations it might be very difficult or even impossible for medical examiners to positively identify individuals with gunshot wounds. It is conceivable that autopsies will be performed on individuals who have been shot by high-velocity rounds as soldiers are shooting to kill and aim for the head or heart. High velocity rounds to the head can severely damage facial bone making it difficult to identify the decedent. As soldiers are firing high-powered rifles, any individual struck by a bullet is likely to exhibit substantial injuries. Many soldiers are firing M4s or a variant of them. Colt Manufacturer states that the M4 has a muzzle velocity of 884m/s (“M4 carbine,” 2003).  Firearms, explosives, or even shrapnel cause the more common injuries. First responders to the scene must identify the autopsied body in order to verify that the decedent at the crime scene is the same person being autopsied (O’Hara & O’Hara, 2003, p. 550). Gunshot wounds to the head causing severe bone injury are not as common in civilian investigations as high-powered firearms are not used in every shooting. According to the Center for Disease Control, between 1999 and 2007 there have been 106,125 homicides due to firearms (“Centers for Disease Control,” 2010). Although the author cannot confirm it, she does not believe that a large portion of these homicides is the result of extensive facial trauma.

     
Military investigators are placed at a disadvantage when they arrive at a scene where the decedent has already been autopsied and buried. Having no access to the decedent means investigators are prevented from photographing the injuries of the body, looking for evidence on the body, knowing the exact placement of the decedent at the crime scene, and verifying the identity of the deceased. This limitation severely hampers an investigator’s ability to process a crime scene and determine the order of events. 

     
In the U.S. a suspicious death does not result in burial without an autopsy as transpired in Haditha (Maloney, M. S., 2009). Instead, a suspicious death in the United States automatically empowers the medical examiner’s office or coroner’s office to begin a medicolegal death investigation. Unlike processing a crime scene in a foreign country, the medical examiner’s office is given control of the body until a cause, manner, and time of death can be determined. Should a medical examiner’s investigation indicate that the person died of natural causes, the decedent will be given back to the family for burial. If the decedent is deemed to have passed away from something other than natural causes an investigation will be launched to determine if any criminal activity took place and if anyone needs to by pursued and punished by the judicial system. Theoretically this means that any suspicious death is investigated.

     
Medicolegal death investigators in the United States are able to see the clothing the decedent was wearing upon cessation of breathing (death). Clothing on a defendant assists investigators in determining the distance between the defendant and suspect in a homicide by firearm, bloodstain patterns, whether fibers are consistent with the defendant’s clothing, and might possibly help identify the decedent. Clothing might contain the suspect’s blood, trace evidence, or even gunshot residue or powder burns. Military investigators do not always use the decedent’s clothing in such determinations as the decedent may already be buried, the individual with gunshot residue fires a weapon on a regular basis (or is near someone that does), and too much time has elapsed between the death of an individual and the processing of a crime scene for investigators to be certain that evidence they find truly belongs to the crime scene. 

     
It is important to explain to the decedent’s family that though they want their family member for burial, in the U.S., the circumstances of crime and geography may make this impossible. Investigators have a duty to thoroughly scrutinize a suspicious death and politely disregard a family’s desire to immediately bury their loved one. This ability of the law enforcement to continue an investigation without turning over the body is important as it allows the medical examiner or other authority the possibility of viewing the body in the position found. It also means that investigators may perform an autopsy and determine the cause, manner, and time of death. This quest for justice is not accomplished in the same manner outside of the U.S. In Iraq, families can deny officials permission to perform an autopsy, making it more difficult to evaluate the cause of death (Bennett, 2006). 

     
The United States military has moved to performing CT scans and autopsies on any soldier killed in combat. Although this might seem like a waste of resources, military leaders insist that this shift has created a wealth of information that has helped save other soldiers’ lives (Grady, 2009). In fact, so much beneficial information is being gathered from such CT scans, virtual autopsies, and actual autopsies that law enforcement agencies and medical examiners are contacting Dover Air Force Base inquiring as to how they can duplicate the process. 

     
In Haditha, Iraq, NCIS agents did not have a chance to document the crime scene until March 29, 2006, even though the potential crime occurred November 19, 2005. At the time of the investigation, NCIS documented the pathways left behind by both bullets and blood but they were not given an opportunity to document the decedents (“Naval Criminal,” 2006, p. 11). In fact, the problems of documenting the decedents went even further than this. None of the twenty-four deceased individuals were 


…available for autopsy or evidence recovery. Investigative personnel did not
photograph the bodies of the victims in situ nor were they examined at the scene.
The bodies were externally examined at the morgue by a licensed nurse and not
by
the medical doctor that would ultimately release a coroners report and death
certificates (“Naval Criminal,” 2006, p. 11). 

When investigating the death of two Iraqis, investigators were unable to have an autopsy performed immediately “…because fighting in al Anbar had made the environment too dangerous to remove them” (“Charges dropped,” 2005, p. 2). Once the autopsy was performed it supported Second Lieutenant Pantano’s statement of events rather than contradicting it (“Charges dropped,” 2005, p. 2).  

     
Medical examiners and coroners determine time of death by correlating several different factors: temperature of body and how much it has cooled compared to the environment it was in, postmortem lividity, rigor mortis, putrefaction, and insect activity. There are other methods that also help determine time of death such as the amount of potassium in the ocular fluid, degree of digestion in the stomach, and eyewitness statements of when the person was last seen alive (Drolet, D’Alaire, & Chagnon, 1990, p. 12). Without the body it is much more difficult to determine time of death. In fact, it may be impossible to establish the cause and time of death. 

     
The author could not find any documentation supporting or denying the possibility that medical examiners determine the time of death in battlefield military investigations by examining entrance and exit wounds. The author also could not determine whether the direction of the trajectory of the distance of the shooter from the deceased was taken into account. Closer to the United States, pathologists determined the time of death of some of the supposed suicides that simultaneously occurred at Guantanamo Naval Base on June 9, 2006 (Horton, 2010). These suicides continued to be investigated three years later.

     
Postmortem lividity may be misleading as the body of the decedent might be moved soon after death and then prepared for burial (where the body is arranged in a pleasing manner). “Lividity begins immediately after the circulation of blood ceases, but usually becomes visible within 2-4 hours after death, but can be altered by body position alteration for up to 12 hours” (Rynearson, 2002). Ectopic bruising may be confusing to nurses who are describing the injuries to the doctors (Rynearson, 2002). This is especially important as it is nurses and not doctors who are describing injuries while examining clothed decedents in Iraq.

Journalist Michael Howard (2006) details how an Iraqi doctor who sympathized with the terrorists joined forces with a radical Islamic sect. Dr. Louay Omar Mohammed al-Taei gladly killed injured Iraqis who supported Americans or their War on Terror. Although Mohammed al-Taei confessed to killing over a dozen patients his importance escalates when he describes the lack of laboratory analysis. Mohammed al-Taei knew he would not be discovered as murdering his patients because, “… ‘he killed without fuss, and there were no facilities at the hospital to perform proper autopsies’ ” (Howard, 2006). Imagine if Dr. Louay Omar Mohammed al-Taei had been tasked with performing autopsies signing off on death certificates. Clearly this would have negatively impacted any court case against an American soldier.

     
Casualties are given a battle damage assessment number, which is written on their foreheads (Maloney, M., 2009). The team that enters the crime scene after the casualty is discovered performs this documentation. A person cannot be identified simply by this number, but must be positively identified. This may take place by photographic comparison, DNA typing, or fingerprints. DNA analysis is a vital technique for soldiers as it “…establishes a DNA profile and a position [in the room for forensic reconstruction]…then we attach them as likely to names based upon the totality of the forensic evidence…” (“Re: LCpl. Justin L. Sharratt,” 2007).

     
In the United States the autopsy is helpful in determining the distance of the shooter from the decedent. In a war zone where an inexperienced individual may conduct the autopsy, the autopsy is not likely to indicate the expanse between the shooter and the decedent because it is not considered pertinent. Soldiers are not likely to get close to suspected terrorists since they usually fire their weapons at distances of mid-range or long-range. Shootings in the United States however may occur between friends or acquaintances, allowing two people to come into close contact with one another before a weapon is fired.

     
Victim identification appears to denote that a body is available for identification, but this is not always possible. Family members in other countries may claim that their relative is now deceased due to the presence of American soldiers but no body is available to confirm these accusations. If someone in the United States were charged with murder in a case without a body, the prosecutor would have to prove that a person died at the hands of the defendant (Ross, 2009, p. 4). In Iraq or Afghanistan the decedent must be positively identified in order for the decedent’s family to receive a solatia payment from the United States. Someone does not always come forward to identify the decedent. It seems obvious, but in war zones it is important that investigators attempt to positively identify decedents even though it is not always possible.

     
Identifying the decedent becomes more difficult when the possibility of fraudulent identification is considered. For this reason it is important that a witness be “…observed closely and classify him from a moral, intellectual, and physical point of view” (O’Hara & O’Hara, 2003, p. 606). Individuals may be covering up a crime or be focused on receiving a life insurance payout. This quote refers to civilian investigations, but is even more important in military investigations where the United States is paying out money as a sign of sorrow at the loss of life, a solatia payment.

     
There might not be any evidence indicating that John Doe ever existed as there is no documentation and no witnesses have come forth attesting otherwise. One reason why military investigators may not be able to find any documentation or witnesses stating that John Doe existed is that foreign fighters have entered the country to fight against coalition forces. This happened in Afghanistan where “…150 fighters, mostly foreign, were killed in just one week’s time. Reports suggested there were more than 500 fighters in the district, most of them foreign” (“Institute for the study,” 2009, p. 4). Even in Iraq, foreign fighters were able to quickly enter and exit the country because of its “highly porous borders…” and wreck havoc for American and coalition forces (Kyser, Keegan, & Musa, 2007, p. 34). Thus investigators face an almost insurmountable task when identifying a foreign national. 

      
It is not always possible to identify the decedent due to a lack of identifying characteristics. Sometimes this is due to extensive damage to the decedent, and other times it is due to a lack of corroborating evidence allowing investigators to match a body with an identification. Bob Lamburne who facilitated the start up and organization of several labs in Iraq states, “About one in four bodies that come through the Baghdad morgue are not identified…Some faces are distorted by gunshot or torture wounds, and bodies often lack identity cards” (Jervis, 2007). Investigators recognize that when witnesses are under stress they might not be able to correctly identify a decedent as their family member. It is possible for family members to misidentify loved ones when police are trying to positively identify a decedent. In Croatia, four family members positively identified a decedent as their loved one only to find out several weeks later that their loved one was still alive (“Woman thought to be dead,” 2010). In Iraq, officials claimed to have captured Abu Omar al-Baghdadi but instead had captured a different terrorist (“Iraqis misidentify,” 2007). It is even possible to misidentify deceased individuals in the United States as occurred in Michigan when one family was mourning their son’s death and another thought their son was injured (“Mich. authorities,” 2004). Compounding the problem was the fact that the two men from different families knew each other and were traveling in one car when the accident occurred.

Witnesses:

     
Evaluating witnesses is important in order to determine the reliability of their stories and discern any inaccuracies or impossibilities in their statements. It is also important to identify the competency of witnesses and any prejudices witnesses might have. “Throughout this text, one particular theme will be evident: physical evidence has a greater power and ability than testimonial evidence in defining what happened at any crime” (Gardner, 2005, p. 23). Too often witnesses are accepted at face value without examining the validity of their statements. Any witness statement should be evaluated for truthfulness. One way to do this is to examine where the witness stood and determine whether the events that unfolded could have been seen from this location at this time of day. Ross Gardner states, “any witness is capable of unconsciously misperceiving events or, for that matter, purposely misrepresenting events based upon some personal agenda…we certainly seek corroboration of testimonial evidence through some objective means. That means is called crime scene analysis…” (Gardner, 2005, p. 23). Accident reconstruction experts are well aware of how they must walk through a crime scene at the height and angle of a witness or suspect in order to corroborate witness testimonies.  

     
In military investigations there is often a lack of credible witnesses. One reason is that military convictions may be obtained from statements of troops who are suffering Post Traumatic Stress Disorder (PTSD). The Department of Veteran Affairs acknowledges on their website that the number of soldiers being diagnoses with PTSD is increasing (Schuster, 2005). Instead of only acknowledging PTSD in veterans, active-duty soldiers are now being diagnosed. 

     
When taking eyewitness testimony from Arabs, it is important to consider their culture. “The Arab Mind” by Raphael Patai (2007) describes the Arab culture allowing readers to interpret the Arab art of speaking. Former NCIS Special Agent Michael Maloney says Arabs talk in a language full of superlatives and flowery words. The more times a statement is made by an Arab the more convinced he or she is of the truth of this statement (Maloney, M., 2009). This is confirmed by Patai (2007) who writes, “another type of verbal exaggeration is the one which refers as facts to events the speaker wishes to happen” (p. 54). In fact, former NCIS Special Agent Michael Maloney recalled how a statement from an Arab was never considered completely accurate (Maloney, M., 2009). Instead, the statement is considered about 40% accurate, but the inaccuracies are in the small details and not in the main ideas of the statement. It is these details that are typically examined by investigators to determine if a witness or suspect is telling the truth. Statements from Arab eyewitnesses are not completely credible because of the differences in their language. They do not view ‘yes’ and ‘no’ in the same manner as the American who is taking the statement (Patai, 2007, p. 60). In fact, Patai (2007) writes 

a simple ‘yes’ or ‘no’ is, for the English speaker, a definitive statement. His
Arabic interlocutor…is simply incapable of understand[ing] such brief and simple
statements in the same sense. For him, ‘Yes’ only means ‘Perhaps.’ (‘No’ has for
the Arab a similarly indefinite meaning)” (p. 60). 

     
When testifying in the Haditha case, Barak Salmoni, deputy director of the Marine Corps’ Center for Advanced Operational Cultural Learning in Virginia, stated,
…the reliability of what those women [witnesses] said could be challenged for
cultural reasons. In Iraq, reliable statements from witnesses normally are those
made in an Iraqi court and taken after the witness swears to tell the truth under
Muslim law (Walker, 2007, June 12). 

Dr. Salmoni continued describing Iraqi culture stating, “…women and children statements are considered inheritably less reliable than a man’s statement in Iraqi law” (Ware, 2007). The investigating officer’s report states that Iraqis would expect U.S. military investigators to understand this cultural belief and to view the statements in accordance with Iraqi culture. Finally, the report ends by “…suggest[ing] they [Iraqi men] would feel less need to be fully truthful” with American investigators when the truth is trying to be unearthed (Ware, 2007). Thus investigators taking statements need to be aware of the cultural background of the eyewitness in order to better understand the eyewitness’s testimony and determine any inaccuracies both in the statement and in the meaning intended by the eyewitness’s assertion.

     
Eyewitness testimony may be the only evidence supporting a case against a soldier. In order for these statements to hold credence they should be taken as soon as possible so that the witnesses can accurately recall the events in question (Coakley & Hicks, 2007, p. 5). Eyewitnesses may offer different accounts based on their position at the crime scene and what their focus is at the time. 

     
When interviewing witnesses, military investigators need to interview each witness separately in order to preserve the testimony provided and make sure that there is no verbal contamination between witnesses. Civilian and military investigators alike are trained in this operating procedure. This did not occur when investigators interviewed witnesses in Haditha as NCIS Special Agent Mannle admitted to interviewing six family members at a single time because she was short on time (Clarice, 2007).   

     

Accounts vary based upon point of view and situational awareness. “Eyewitnesses to events are notoriously unreliable even when they exist. People have trouble accurately remembering what they saw. It is even more of a problem if a complex series of events takes place suddenly and unexpectedly” (Haag, 2006, p. 2). This is an important concept that needs to be emphasized. Eyewitnesses are not reliable in nonviolent crimes nor are they reliable in violent crimes. The eyewitness accounts should hold even less credence if the witness is familiar with the victim as he or she may be covering for the victim.

     
Eyewitnesses are approached with caution, as their testimony is not foolproof. E.M. Borchard’s book (1970), Convicting the Innocent, documents many incidences where eyewitnesses are faced with identifying the suspect in a crime and are unable to accurately pinpoint the true offender (p. 340-342). The Innocence Project works to free the wrongly convicted. Kenneth Adams from Illinois and Steven Barnes from Texas are both excellent examples of how an eyewitness’s testimony can convict an innocent person. 

     
Eyewitnesses should be separated so that they do not communicate with each other and share details between one another. Separating witnesses helps maintain the integrity of each person’s statement (O’Hara & O’Hara, 2003, p. 720). Each witness statement should be written down and signed for verification. This is important as it offers both the prosecutor and the defense an opportunity to find flaws or errors in the statement. Instead of determining a suspect’s characteristics based on one eyewitness, it is best to compile the details from several eyewitnesses and note the similarities (O’Hara & O’Hara, 2003, p. 721). Witnesses will then be given an opportunity to further describe the suspect either through the use of a sketch artist or through computer-drawn composites.

     
Eyewitnesses are not the only people who make mistakes, as the United States Congress has called into question the reliability of different forensic science practices. Bite mark analysis is just one of many branches of forensic science that does not have enough statistical data and research to validate it (unlike fingerprinting and DNA analysis) (Jost, 2008, p. 604). Robert Lee Stinson of Wisconsin was sentenced to jail for a crime he didn’t commit because experts exaggerated the validity of a scientific method (“Wisconsin case,” 2008). Since DNA is so reliable, it has forced not only scientists but also the courts and independent reviewers to question the validity of other forensic identification methods. David Dobbs states, “whether you’re talking fingerprints, tire marks or firearms, DNA has caused people to realize that these disciplines are not completely reliable” and cannot individually identify people (Forensics Under Fire). The objectivity of DNA has allowed investigators to determine whether people were rightly convicted and overturns convictions where “bad forensic analysis” transpired (Reagan, “CSI myths,” 2009).  

     
Some reasons for the mistaken identity in eyewitness testimony has to do with the witness focusing on all aspects of the event including emotions leaving less time for imprint of information on the brain (Memon, Mastroberardino, Fraser, 2008, p. 849). Even in the case of a murder where the event is incredibly emotional, witnesses can still recall inaccurate information (Paz-Alonso & Goodman, 2008, p. 58). Of course, as time passes, the witness becomes less accurate but might exhibit the same amount of confidence in their answers (Paz-Alonso & Goodman, 2008, p. 58-62). Another research study took into account someone exhibiting divided attention while witnessing an emotional event and demonstrated that he or she had an even harder time recalling accurate information (Lane, 2006, p. 199).

     
Most notably outside of the military system, but even inside it, occasionally convicted individuals are found innocent, as evidence or testimony is determined to be invalid. Those who have been prosecuted through the United States judicial system and then declared innocent can be located through the Innocence Project. 

     
Without credible witnesses, investigators are hard pressed to document a person’s knowledge of an attack. Article 78 of the UCMJ states an individual assisting a felon in any way can be charged with the crime of accessory after the fact (“Punitive articles”). In fact, if one is a party to the crime but does not perform the actual crime, both parties can be charged. The United States has a very similar law to the UCMJ, which is found in Title 18, part 1, chapter 1, section 3 (“Accessory after”). In Iraq, this is not true and the witness is considered a victim of his or her surroundings. 

     
Many of the witnesses overseas are not U.S. citizens and thus cannot be charged for obstructing an investigation or for lying to investigators. They have nothing to lose, but could quite possibly gain, by lying. In fact, according to McCray, terrorists can easily blend in with their surroundings, opening up the possibility that they make act as eyewitnesses in cases against United States soldiers (“New AAAS,” 2005, p. 1). McCray states, 

…during the Iraq conflict a lot of the people that we were fighting basically
melted into the background and then later came out waving flags and saying that
the soldiers are here to save us. They later started killing us again’ (“New
AAAS,” 2005, p. 1).  

Thus it is extremely difficult for soldiers to pressure eyewitnesses into cooperating with them as can occur in the U.S. when witnesses can be charged as an accessory after the fact (USC Title 18). 

Solatia Payments:

     
Quite unique to military investigations is the solatia program where the United States pays money to “civilians” killed/injured by U.S. or coalition forces, but not to enemy combatants. This directive extends to include property damage. If soldiers are responsible for destroying a home or car, then the United States makes a payment to the family in recompense for this damage but the payment in no way is a sign that the soldiers were responsible (“Campaign for innocent,” 2007, p. 1). Interestingly, 

the maximum payout in cases of death, serious injury or property losses or
damage in Iraq is $2,500. Through conversations with the Center for Law and
Military Operation within the U.S. Army JAG Corps we have found that
payments may be authorized up to $10,000 if approved by a higher command
though it does not look like this amount has even been approved (“Campaign for
innocent,” 2007, p. 2). 

Please see Appendix A for more information regarding solatia payments. 

     
According to former NCIS Special Agent Michael Maloney, it is uncommon for natives of a country to falsify testimony in order to receive a solatia payment (Maloney, M., 2009). They are unconcerned with the money that they might receive, but instead are motivated by facts and just want the truth to be revealed. 

The Department of Defense has approved $1.9 million in solatia payments and $29 million in condolence payments between 2003-2006 (“United States Government,” 2007, p. 1-2). The Marine Corps on the other hand states that they have issued Iraq “…$1,732,002 in soaltia payments between fiscal years 2003 and 2005” (“United States Government,” 2007, p. 42). Clearly a lot of money is being given to Iraqis and Afghanis in the form of solatia or condolence payments whether it is through the Marine Corps, commanders in the war zone, or through foreign claims commissions (“United States Government,” 2007, p. 5). This is quite a bit of money as the average person in Iraq made under $650 as of 2003 (Schifferes, 2003). In fact, the average income has been on the decline for several years. According to the United Nations and the World Bank, the “average income in Iraq fell from $3,600 per person in 1980 to between $770 and $1,020 by 2001 and will be just $450-610 by the end of 2003…” indicating that it could continue to spiral downwards (Schifferes, 2003). Thus in 2003, a solatia or condolence payment of $2,500 is equivalent to an Iraqi working four or more years. Court documents from Sharratt’s trial concur as the investigating officer’s report describes how Special Agent Mannle took Iraqi witness statements with more than one witness at a time. This document states Mannle was interviewing the witnesses 

…with each witness adding details and discussing the events in Arabic with one
another in front of Special Agent Mannle who does not speak Arabic.
Additionally, although $10,000 does not appear to be a large amount of money,
testimony from Maj Hiatt suggested that such a sum of money was equal to 4
times the average annual salary of a typical resident of Haditha (Ware, 2007). 

At the time that Agent Mannle was interviewing Iraqi witnesses, they were already aware “…that other families in Haditha had received monetary compensation from the United States for events that occurred on 19 November 2005” (Ware, 2007, July 11). “Shortly after making these claims, the Ahmed family was paid $10,000 in Solatia payments” not only casting doubt on the reliability of their statements but also implying that Iraqis made statements for financial rewards  (Ware, 2007). 
     
There is conflicting data on whether money is a motivation for Iraqis so it is difficult to make a definitive decision. In any case, humans are unique and what inspires one person may not prompt someone else. Thus it is likely that some Iraqis will do anything to receive a solatia payment while others might be offended by the idea of receiving money from the United States. 


Challenges Faced by Legal Counsel in Military Investigations:

Investigators processing military crime scenes in a hostile environment have different goals than civilian investigators. The amount of time given to processing a crime scene in a hostile environment is very limited. Military investigators tend to focus on collecting three types of evidence when building a criminal case: ballistics, blood, and photographs. In the United States, investigators are trained to locate all evidence, whether it is exculpatory or not, and form a theory that is consistent with all of the evidence. This is an important difference as it changes what evidence is collected, how witness statements are viewed, and ultimately the innocence or guilt of an individual. 

However, in the military, the initial goal is to ascertain whether or not a crime was committed and thus to confirm or deny the suspicions that preceded the investigation (“Department of the Army,” 2005). This same article written by the Army states, “Investigators conduct systematic and impartial investigations to uncover the truth. They seek to determine if a crime was committed and to discover evidence of who committed it” (“Department of the Army,” 2005, sec. 1-2). NCIS describes their profession as collecting evidence and “…it's not their job to prefer criminal charges” (Chaverri, 2004). The command then decides whether to charge a soldier with a crime.

The investigator’s notes and the evidence are passed on to the prosecutor’s office whether that is the district attorney’s office in civilian investigations or the Judge Advocate General’s office in military investigations. The prosecution bringing charges against soldiers from overseas battlefield crime scenes faces numerous challenges only one of which comes in the function of NCIS which is called to the scene because someone believes a crime has taken place.


NCIS is charged with locating evidence but in a crime scene where time is limited, investigators may focus on the more obvious evidence and possibly overlook exculpatory evidence. This transpired when collecting evidence in Haditha, Iraq. Investigators neglected to question where “…a suitcase filled with Jordanian passports…” came from and the career of a dead “…man named Kahtan who fit the profile of an insurgent” (Ware, 2007). Military investigators need to methodically analyze a crime scene, as the most obvious answer may not be the truth. For instance, when soldiers are searching a house for specific Iraqis, the absence of these Iraqis does not indicate that the soldiers have the wrong dwelling. Thus a comprehensive investigation may deem a firefight erupting at this house as necessary and legitimate. In a separate instance, it is possible to have bullet casings land in a home but be unrelated to the crime causing confusion to investigators. This misrepresented theory is then passed on to the prosecution and permits the defense to challenge some of the evidence. An example of this misrepresentation was displayed in the military investigation into Penich’s death, which Chisum and Brent Turvey describe in their book (2006). They assert, 


in reviewing this case, it should be clear that the initial investigation focused on
chasing after a single theory to the detriment of gathering evidence and
establishing a solid chain. Furthermore, when evidence collection efforts did take
precedence, they were often late, inadequate, and uniformed (Chisum & Turvey,
2006, p. 193).

As a result of this single mindedness, the case against Kenzi Noris Elizabeth Snider dissolved as demonstrated in the fact that three different courts in South Korea found her not guilty (Perice, 2007). 

     
A movie clip produced by the Pentagon and aired on The Pentagon Channel describes the three main obstacles faced by investigators. The Pentagon Channel sums up investigators’ limitations asserting, “The time factor, the safety factor, and the equipment factor are all things that are the biggest changes in traditional crime scene versus a battlefield environment” (“RECON: Military CSI—Part 1,” 2009). This supports the author’s hypothesis for this paper when she stated forensic investigations are harder to execute overseas in a hostile environment with limited resources. Thus prosecutors must be aware of these challenges and not expect to receive an airtight case against soldiers nor should they be surprised that many soldiers may actually be innocent. 


Finally, it is the responsibility of the courts to see that the defendants are prosecuted and represented fairly. In contrast to this, retired Air Force Lieutenant General Thomas McInerney believes it is impossible for the Haditha Marines to have received a fair trial as U.S. Representative spoke out condemning them before the investigation was complete, the Marines were denied an Article 32 hearing for over a year, and the restrictive rules of engagement (Brennan, 2007). 
     
In order to not neglect successful convictions by the prosecution based on NCIS investigations, the author would like to briefly discuss the “Hamdania Marines” composed of seven marines and one corpsman. Even though the Marines were successfully prosecuted for charges of murder and other crimes, the investigations into these men demonstrate the inadequacies of investigators and the challenges facing legal counsel. These eight men have become known as the “Pendleton 8” as they were stationed at Camp Pendleton, California and also as the “Hamdania Marines” as the purported crime transpired in Hamdania, Iraq. All eight men served time in jail, ranging from one to fifteen years, indicating that the investigators presented convincing evidence (“The Hamdania Marines,” 2008). Unfortunately for the prosecution, the soldiers continued to assert that investigators threatened them, lied to them, and did not respect their rights. The marines, corpsman, and investigators each had a difficult time proving their side of events as the interviews and interrogations were not tape-recorded. As of April 22, 2010, the charges against the highest ranking of the eight men, Sergeant Lawrence Hutchins III, have been thrown out (Walker, “Military: Court,” 2010). The sentences against three other Marines have been commuted (“The Hamdania Marines,” 2008). These commuted sentences might indicate that the evidence against these Marines and a sailor was not as incriminating as initially reported.   

     
Defense lawyers face many challenges as they choose to defend soldiers accused of atrocious crimes. It is not uncommon for the defense counsel to be denied access to witnesses, the crime scene, and all of the evidence. Exculpatory evidence in the form of a witness statement was not presented to Brian Rooney, attorney for Lieutenant Colonel Jeffrey Chessani. Rooney described “…the NCIS failure to provide [Corporal Josh] Karlen’s eyewitness account to Marine Corps prosecutors was a ‘very serious omission’ that undoubtedly harmed his client’s [Chessani] case” (Helms, 2009). Consequently, another Marine did not validate Chessani’s story and he had to continue a legal battle until he was finally exonerated but forced to retire from the Marine Corps (“Marine officer,” 2010). Defense attorneys are often unable to question the witnesses who gave inflammatory statements against their client. In the United States’ judicial system, this would be construed as a defendant being unable to confront his or her accuser and would not be tolerated, as it is a right guaranteed by the U.S. Constitution (6th Amendment). Military attorneys, however, have difficulty viewing evidence in person and sometimes must rely on photographic documentation. Also, clothing on the decedent is likely not saved and cannot be examined by the defense. They are faced with photographs and written statements from witnesses both within and outside of the military, but typically are not afforded the prospect to view evidence in person. It is easy to see how the defense counsel is not afforded the same opportunities in defending their client that the prosecution displays when pressing charges against a soldier. 

     
Time constraints imposed upon the defense team are quite different from those on the prosecution since the prosecution continues to build their case from the time the crime was first identified. Later, the defense team is then hired and must play catch up with the prosecution. This may explain why the military typically wins cases when charges are brought up against soldiers. Attorneys specializing in military cases worldwide explain this stating, “the military has a conviction rate over 90% and almost all convicted defendants are discharged from the military and/or sent to prison. When you plead guilty, you have over a 95% chance of going to jail…” (“Court martial defense,” 2010). In court trials from 1997-2001, NCIS exhibited a 96% conviction rate as put forth by the Department of Defense (Pound, 2002, p. 9).

     
When charges are brought up against soldiers, their fate is nearly guaranteed. Some interesting statistics regarding military trials are divulged by U.S. News, which writes, 

The system heavily favors prosecutors. Trial by court-martial almost always
results in a guilty verdict. Most recently, the conviction rate was nearly 100
percent. The Army, Navy, Marine Corps, and Air Force court-martialed 7,603
members in the one-year period ending Sept. 30, 2001 (Pound, 2002, p. 3).

Many times military investigators are determining whether a person died due to excessive force or as a result of an expediency to kill. This is exemplified in the charges brought against 2nd Lieutenant Pantano for the premeditated murder of two Iraqis. Investigators faced the question of whether the killing was appropriate or not.

     
United States soldiers and sailors are held to higher standards than the Taliban as evidenced by the rigid Rules of Engagement that now threaten soldiers’ lives (Maloof, 2009). 

The Times compiled an informal list of the new rules from interviews with U.S.
forces. Among them: 

· No night or surprise searches.

· Villagers have to be warned prior to searches.

· ANA or ANP [Afghan National Army or Afghan National Police] must accompany U.S. units on searches.

· U.S. soldiers may not fire at the enemy unless the enemy is preparing to fire first.

· U.S. forces cannot engage the enemy if civilians are present. (Carter, C. J., 2009, p. 2).  

Staff Sergeant Joshua Yost describes what it is like fighting under these harsh Rules of Engagement, stating, “

‘It’s OK for the insurgents to use their women to hide weapons but it’s not OK for
us (men) to search them… So now, we have to break our own rules and bring
women into combat just so they can search the women’ (Carter, C. J., 2009, p. 4). Lieutenant General McInerney also laments about the wording of the rules of engagement stating, 


‘Now every time they fire a weapon they have to fill out paper work,’ he said.
‘When guys are being fired upon in combat the oversight is unbelievable. We
cannot fight a war like that. We just cannot have such perfect, strict peacetime
thinking in wartime rules of engagement. We’re not taking care of our people’
(Brennan, 2007).
Retired Major General Robert Scales echoed these sentiments on FOX news stating, “This war isn’t being fought against mindless, ignorant peasants. It’s being fought against a wily enemy smart enough to use our rules of engagement against us” (Baier, 2010). The absurdity of the rules of engagement that American soldiers have to abide by is described by FOX news correspondent Bret Baier, 

      
…Marines could only fire on Taliban fighters if they see the Taliban fighters with
weapons. If the Taliban puts them down, the Marines can’t fire on them. In
addition to that, no harsh treatment of any detainees or any rough language is
permitted by the Marines, and they have to release the Taliban within 96 hours if
they are captured (Baier, 2010). 

Soldiers are facing situations where they see insurgents at the same time that they are spotted by insurgents. Due to the new rules of engagement the “…[terrorists] men drop their guns into ditches before walking away to blend in with civilians” in order to avoid a lethal firefight with soldiers (Lamothe, 2010).  

     
The threat of death due to these new rules is no longer just a threat for some military families. Retired 1st Sergeant John Bernard wrote repeatedly to Congress complaining about these new dictates called rules of engagement, and then he lost his son in Dahaneh, Afghanistan. In a separate incident, three Marines and a corpsman died in Ganjgal, Afghanistan. According to reporter Jonathan Landay, who was living alongside these men, “…U.S. commanders, citing new rules to avoid civilian casualties, rejected repeated calls to unleash artillery rounds at attackers dug into the slopes and tree lines – despite being told repeatedly that they weren’t near the village” [where civilians would be in danger] (Lamothe, 2009). Marine sniper Corporal Tommy Lynn Parker wrote home to his wife a month before he was executed criticizing how he and his men were being utilized in the War on Terror. Specifically, Parker was critical of the lack of formally trained snipers in his unit and the routine times and locations they were placed. Parker’s wife, Carla, describes her husband’s predicament stating, “ ‘They’re sending us [Parker and his men] to the same place, by the same route at the same time of day’ ” (Lowe, 2006).  

     
The rules of engagement are so ludicrous that the United States military is now discussing an award to be given to soldiers who courageously avoid firing on a terrorist. Air Force Lieutenant Colonel Tadd Sholtis had the audacity to declare, 

‘Our young men and women display remarkable courage every day, including
situations where they refrain from using lethal force, even at risk to themselves, in
order to prevent possible harm to civilians. In some situations our forces face in
Afghanistan, that restraint is an act of discipline and courage not much different
than those seen in combat actions (McMichael, 2010). 

Now military leaders are considering sending soldiers overseas and instead of fighting, soldiers will be awarded medals for not firing their weapons. It seems more courageous to take confront and kill the enemy as the solider must with it every day. 
     
Terrorists are well aware of the limitations and restrictions the United States government placed on American military and use them to their advantage. The Washington Times expounds on this stating, 

The fact that the Taliban routinely torture and kill noncombatants as a matter of
policy is not only lost in this debate, it is deemed irrelevant. The Taliban's
excesses are discounted because the Taliban are the bad guys. Coalition troops are
the good guys and are held to a higher standard. Unfortunately, the higher the
United States raises the bar, the more difficult the fight becomes, and the more
that is promised, the greater mistakes count (“Ready, aim,” 2010). 

The more severe and outrageous the Rules of Engagement, the harder it is for soldiers to do their job and the more likely that they will be charged with war crimes.


American and Afghani soldiers came under attack by insurgents recently and faced a new challenge. The terrorists were “…wearing American uniforms and [along with] suicide vests in a pair of simultaneous assaults before dawn Saturday on NATO bases…” (Reid, 2010). Thus the American military is not only hindered by the rules of engagement, but also by terrorists’ ability to gain access to American weaponry and military clothing.

     
Another difficulty is the defense typically does not have access to the same monetary funds as the prosecution and thus is limited in the number or caliber of witnesses that testify. Also, the lack of money might mean that the defense is unable to perform its own testing on evidence and thus is forced to rely on the prosecution’s conclusions (or is unable to prove the prosecution incorrect). In fact, some lawyers are calling on judges to ease the cost of mounting a defense by providing money for expert witnesses (Jost, 2008, p. 604). 

     
The Department of Defense website quotes Mr. Thomas Gimble, acting Department of Defense Inspector General, as stating that his portion of the investigation into Army Corporal Patrick Tillman’s death cost slightly over $2 million. Brigadier General Rodney Johnson, commander of U.S. Army Criminal Investigations Command, is not able to give an answer regarding the cost of CID’s investigation (“Special Defense Department briefing,” 2007). General Johnson’s response summarizes the work that CID performed, 

Our report is a thousand pages. We had 240 interviews, spent two weeks on the
ground in Afghanistan. Honestly, we never really considered the cost. There had
been three previous investigations. Our goal was to make sure we knew exactly
what happened and what the facts were (“Special Defense Department briefing,”
2007).  

Thomas More Law Center, defending Lt. Colonel Chessani, stated millions of dollars were spent investigating the 3rd Battalion, 1st Marine Division (Thomas More, 2010).

Although the author was unable to find documentation stating how much money was spent investigating murders, she did find San Francisco Police Department’s Annual Report for 2007 stating they had received $400,000 in grants for laboratory funding (“San Francisco,” 2008, p. 108). A study conducted in the state of Maryland estimated that $3 million dollars is spent by the time a defendant is sentenced to death, but this quote includes “…investigation, trial, appeals, and incarceration costs” (“Death Penalty Information,” 2010). 
     
Former President Bush’s statement concerning the end of combat operations is important as it implies that recent crimes committed by soldiers did not transpire during a time of conflict, but during a time of peace. This connotation injures a potential defense put on by the suspect as the jury and the United States are told that much of Iraq is no longer fraught with insurgency, but is simply being restructured. Any soldier charged with murder in a location that is not acknowledged as a hostile environment is severely wronged.

    
The defendant is not always in the military when charges are finally brought against him or her. Time has elapsed since the commission of the “crime” meaning the charged (ex) service member may or may not recall the events accurately. This is perfectly depicted in the charges brought up against former Marine Sergeant Jose Luis Nazario Jr. as nearly three years had passed since the actual crime. “Nazario is the first former military service member brought to trial under the Military Extraterritorial Jurisdiction Act, which was written in 2000 and amended in 2004…” to ensure that civilian contractors abided by American laws and did not go rogue (“Federal jury acquits,” 2008). 

     
Unfortunately this law has been expanded to indict soldiers facing indescribable conditions in adverse environments reacting as they have been trained. Nazario’s other lawyer, Kevin McDermott, identifies the difficulty in bringing charges against soldiers when he states, “…a guilty verdict would only make service members second-guess their actions in combat” (Carter, C. J., “Re: Jose Luis Nazario,” 2008).

     
Since the War on Terror, failures in the military justice system have become flagrant. Many of these failures are based upon inherent problems with evidence collection in a combat zone. Challenges faced by defense lawyers are exemplified in the prosecution of Nazario. Instead of facing a military tribunal, former Marine Sergeant Nazario faced criminal charges in a civilian court. Nazario’s lawyer, Kevin McDermott, hit the nail on the head when he stated, “This boils down to one thing in my mind: Are we going to allow civilian juries to Monday-morning-quarterback military decisions” (Carter, C. J., “Former Marine decries,” 2008)? Instead of being accused and condemned by a jury of peers, soldiers like Nazario are judged by outsiders who usually only experience combat through books and movies.

     
Soldiers are human and worry about their personal safety just like any one else. It is imperative for investigators to acknowledge that soldiers are trained to protect themselves and their fellow men and women. Soldiers are trained to make split second decisions and to react with deadly precision should they have to use their weapons. It is the investigator or superior who comes along at a more convenient time and analyzes the situation under calmer conditions. Typically this results in a critique occurring hours after the fact. In general, civilian investigators do not face these same obstacles. 

     
Soldiers typically do not want to die and concede that in order to stay alive someone else may have to die. This is important to an investigation as it builds the framework from which soldiers are operating and allows investigators to understand how soldiers think. The ability to document a hostile act or intent and differentiate it from U.S. soldiers’ defending their lives is yet another challenge facing investigators. Determining what transpired at the crime scene is significant as it assists investigators as they decide whether or not to charge an individual with a crime. It must be at the forefront of an investigator’s thinking to remember that soldiers are acting according to how they have been trained—survival. Investigators pass this challenge on to prosecutors who must argue against this training. When presenting a case, prosecutors disagree with how the soldiers reacted and are thus disputing how soldiers are trained. 

     
It is easy to assume that a non-uniformed person is a civilian and unarmed equals innocent, but this is just not true in a hostile environment. Specialist Michael MacLeod points out that “the enemy’s greatest asset on today’s asymmetric battlefield of big Armies and small terror cells is his anonymity” (Jervis, 2007). Terrorists do not follow the Geneva Convection of wearing uniforms, so anyone can be a potential terrorist. Investigators need to obtain a statement from the soldiers in order to understand their process of thinking about an individual. The person shot could have been exhibiting aggressive behavior or ignoring commands given in both English and Arabic. It might be quite difficult for investigators and prosecutors to verify the actions of the deceased allowing there to be reasonable doubt in the minds of jurors in favor of the defendant.

     
Although the media typically portrays males as insurgents, women and children constantly hinder American forces. In fact, the women and children often act as lookouts for the insurgents, reload firearms for them, and are suicide bombers (“ ‘We’re pinned down,’ ” 2009). Even the United Nations has acknowledged that insurgents are recruiting children for their cause (“Office of the Special,” 2009). In fact, 

as of December 2008, there were 838 children in conflict with the law under
custody of the Government of Iraq. Some children have been detained or
imprisoned for conflict-related reasons such as alleged participation in insurgent
activities or other forms of association with armed groups (“United Nations
General,” 2009, p. 14). 

This does not mean that all 838 children are actively helping the Taliban, but there is a high probability that at least some of these children did work with terrorists. Insurgents are playing this same effective game in Afghanistan as children are targeted to carry out acts of war-sometimes knowingly and other times unbeknownst to the child (Sherin, 2009). Marine Lieutenant Ademola Fabayo, discussing an attack in Ganjgal, Afghanistan exclaims, “You can’t trust even some of their [Afghani] soldiers or officers” (Landay, 2009). This same article quotes Lieutenant Fabayo and fellow soldiers as witnessing women and children assisting terrorists by providing them with ammunition and taking it to their perfectly positioned sniper locations. Civilian investigators do not typically encounter actions such as these.  

     
Nazario’s case also demonstrates the difficulty of processing a crime scene in a war zone as the crimes he is charged with occurred “…in November 2004 in Fallujah, during some of the fiercest fighting of the war” (Carter, C. J., “Former Marine decries,” 2008). Several concepts must be considered here. First, in order for charges to be brought against former Marine Sergeant Nazario a crime must have been committed. Second, the prosecution will only be successful in charging a soldier if there is overwhelming evidence. In this case fellow soldiers came forward describing events leading to Nazario’s purported “crime.” The crime supposedly occurred during fierce fighting when split-second decisions were made and soldiers worried about staying alive and keeping their buddies safe. Finally, because the crime occurred in such fierce fighting with a flow of people moving in and out of the crime scene, the likelihood that evidence remained in a usable condition and in a precise location is not very plausible. 

     
Nazario was not formally charged until August 2007, nearly three years later. Doug Applegate, a defense attorney, sums up the forensic evidence asserting, “There are no bodies, no forensic evidence, no crime scene, and no identities” (Carter, C. J., “Former Marine decries,” 2008). Crime scene investigators clearly had a difficult time arriving in Fallujah to process a crime scene in an active war zone, and ultimately, Nazario was later acquitted. 

      
The trial and condemnation of First Lieutenant Michael Behenna outlines several additional problems for prosecutors. The Iraqi pathologist misidentified the decedent’s body, the evidence lacked a chain of custody to preserve its integrity, and forensic evidence was altered before investigators had a chance to examine it when an Army Staff Sergeant with Behenna placed a grenade on the decedent’s body (Helms, 2009). In fact, investigators had to request that the decedent’s family hand over evidence that was pertinent to the case. 

     
The outcome of Behenna’s case demonstrated to defense attorneys that prosecutors had withheld evidence, demonstrating just how challenging it was to represent an Army Ranger accused of murder. This occurred as Dr. Herbert Leon MacDonell, a bloodstain analyst called as an expert witness by the government, acknowledged to the prosecutors that his proposed scenario matched everything that Lieutenant Behenna testified to and emphatically stated that Lieutenant Behenna was telling the truth (Fatigante, 2009). The trial against Second Lieutenant Phan emphasized this point when 

…the hearing officer, Lt. Col. William Pigott, admonished both sides after
learning that they didn't exchange all the necessary evidence needed for the
hearing. ‘Do you want me to make the right recommendation or not? We owe it to
that Marine sitting there,’ Pigott said as he pointed toward Phan (Rogers, 2007). 

     
Another problem is that autopsies do not always result in the same information being gathered. For instance, in the criminal trial of the United States v. Sergeant Lawrence G. Hutchins USMC, the autopsy did not positively identify the decedent as Hashim Ibrahim Awad. The autopsy took place a month and a half after the passing of the decedent and Dr. Scott A. Luzi, who performed the autopsy, never testified (“United States v. Lawrence,” 2007, p. 15). Interestingly, in this same report Dr. Luzi describes the decedent as “believed to be 52 years” of age yet this determination is based on the belief that the decedent is Hashim Ibrahim Awad (“United States v. Lawrence,” 2007, p. 15). The decedent is not positively identified, and the person Hashim Ibrahim Awad is not even officially verified as having ever existed. In addition, Sergeant Lawrence who is charged with this person’s death, states that he fired directly into the decedent’s face but no bullet wounds are found in this area. Instead they are found on the side of the face possibly indicating that the decedent is not the person that soldiers are charged with killing (“United States v. Lawrence,” 2007, p. 17). This is a huge discrepancy and allows the defense counsel to destroy much of the prosecution’s case.  

     
Incidents between soldiers and civilians resulting in deaths are not only occurring in Iraq. In Afghanistan the Marine Special Operations Battalion (MSOB) came under investigation after several civilians were killed (Talton, 2007). Although the author could not determine any specifics about the investigation, the soldiers quickly were accused by the media for killing eight civilians and overreacting in combat where life-and-death situations occur hourly (Fuentes, 2007). This is analogous to the treatment received by a Marine unit know called the “Haditha Marines” when late Representative John Murtha described this unit as troops that have “killed innocent civilians in cold blood” before the investigation had even been completed (White, 2006). Since then “…seven of the Marines charged in the incident had been exonerated or had charges dropped against them,” writes Michelle Malkin (2010).

     
Another such case as previously discussed are the “Hamdania Marines.” In the criminal trial against 2nd Lieutenant Nathan Phan in 2007, the statements presented as evidence to the prosecution were called into question by the defendant’s team (Walker, 2007). Phan’s attorneys presented several witnesses who testified that their signed statements to NCIS were inaccurate and that they had not been given an opportunity to read over the statements before signing them. NCIS agent Kelly Garbo was questioned in court concerning “…her role in preparing false statements. Garbo denied that the statements were false but admitted that no audio or videotapes had been made. Statements were written from memory by agents after the fact and were signed by the witness” (Allender, 2006). Although Garbo does not specify that NCIS agents altered statements gathered from interviews, neither does she offer evidence to the contrary because video and audio recordings were not conducted giving her testimony less credibility. Without going into great detail, the lack of recordings during interviews allows defense counsel to postulate many scenarios about any written inflammatory statement against the defendant. 

     
The accused may be interviewed for hours without being recorded, without breaks, and sometimes without a lawyer present even though one has been requested as seen in Lance Corporal Robert Pennington’s case. This is in great contrast to how NCIS reacted when trying to interview Wassef Ali Hassoun, a Marine initially thought dead, but then reemerged alive in Lebanon (Gehre, 2004). Investigators granted him a “...30-day home leave, following his repatriation back to the United States” even though he was found in Lebanon where he had familial connections (Mount, 2004). In addition, even though he had disappeared from Fallujah, Iraq and been found in another country, authorities did not consider him a flight risk (Mount, 2004).  

     
The state of Illinois enacted laws that are contrary to that of the military. Any interrogation that is not electronically recorded in full may not be used as evidence against the defendant. Many law enforcement agencies in the United States are moving toward electronically recording interviews and interrogations in order to demonstrate that the suspect was not coerced into confessing (“National Association,” 2002). This same source documents dozens of law enforcement agencies that record interrogations.

      
Military investigators need to follow suit and begin recording every interview and interrogation as the number of complaints against military investigators, particularly NCIS, are increasing. Second Lieutenant Nathan Phan is just one example when NCIS agents did not document an interview to the same degree as in civilian investigations. Special Agent Kelly Garbo describes for the court how agents do not tape the interview, yet they are able to record accurately everything that is said (Walker, M., 2007). Of course there is nothing to support an agent’s assertion that their generated statement is true because of a lack of recording. Lance Corporal Christopher Faulkner testified in Phan’s case stating 

…agents brought his statement to him while he was on guard duty in Iraq several
days after he was interviewed. He said he had little time to read the document, so
he asked if it reflected what he said but did not fully review it. He testified that
when the agents told him it accurately described what he had told them, he signed
it (Walker, M., 2007). 

Garbo’s assertion regarding NCIS accuracy when typing up witness statements contradicts fellow agent Mike Austin’s testimony in court that NCIS agent Aaron Bode overstepped his bounds when recording Lance Corporal Christopher Faulkner’s statement (Rogers, 2007). In fact, Special Agent Mike Austin recollected 

…Faulkner saying he could see someone choking a detainee, but that he didn’t
know who did the choking. In the statement prepared by Bode, Faulkner was
quoted as saying that he saw Sgt. Lawrence Hutchins choking an Iraqi while Phan
looked on (Rogers, 2007). 

In a separate court case, NCIS Special Agent Nayda Mannle described for the court how she did not record interviews with Marines in Haditha, Iraq because she lacked a tape recorder, but later recanted stating, “…she never sought to buy one from the post exchange” (von Zielbauer, 2007). NCIS spokesman Ed Buice tried to defend NCIS Mannle’s actions by explaining “…that no federally law enforcement agency regularly taped interviews” (von Zielbauer, 2007). The FBI also does not tape record interviews or interrogations. As FBI Special Agent Mark Divittis describes, “ ‘It is not necessary, and it would be hard on the victim’s family to have to hear it. People would not even understand the interrogation’….The U.S. Army CID also does not tape interviews, [U.S. Army Criminal Investigations Division Agent Mark] Mansfield said” (Chisum & Turvey, 2006, p. 193). Consequently there are important military institutions that are not tape recording interviews and interrogations, allowing statements made during this time to be called into question. 

“The Hamdania Marines [and corpsman]” faced extensive interrogation at the hand of investigators while simultaneously not being charged with a crime (Lange, 2008, April 9). Lange details this event stating, 

Colonel Stewart Navarre was accused July 27, 2006, by defense attorney
Jeremiah Sullivan, of questioning his client and others in the brig before
announcing charges. Attorneys also complained that NCIS agents attempted
additional questioning of their clients without counsel’s knowledge or permission.
Lt. Col. Sean Gibson did not deny the incident occurred (Lange, 2008, April 9). Thus these Marines and corpsman were under duress when they were being hounded with questions by investigators without a lawyer present. Jane Siegel, lawyer for Pfc. John Jodka III, describes the coercive environment that her client endured stating, 

When you put two NCIS agents in a room with a little 19-year-old kid and
threaten him with the death penalty and call him a (expletive) liar for 2 hours and
only give him water he has signed the statement that’s been typed by an NCIS
agent… (Watkins, 2006). 
     
NCIS modified their problematic policy regarding recording interrogations by September 2008 but did not solidify its requirement. “The recording of interrogations by overt video or audio means within the confines of an NCIS facility having the technical capabilities for such recordings shall be accomplished in all investigations involving crimes of violence” (“United States Naval,” 2008, p. 1). This same article states recording does not have to occur if the investigator thinks recording an interrogation “would be counterproductive” but that these reasons and the investigators name must be recorded (“United States Naval,” 2008, p. 1). Thus it is still the prerogative of the investigator to record or deny the suspect a recording of the interview or interrogation. Any testimony related to this interview may be incorrectly given too much weight when jurors are deciding who is telling the truth and how severely someone should be punished.    

    
Convicting the innocent is not limited to the military justice system. Many wrongly convicted prisoners were prosecuted because of eyewitness testimony and evidence that claimed to be more accurate than it truly is. Forensic science has recently come under scrutiny for claiming that techniques are scientific and accurate when there is a lack of supporting research. Recently forensic specialties such as firearms and ballistics, fiber, paint, toolmarks, and teeth impressions have been recognized as not infallible. Congress has responded to these shortcomings in a report that questions the statistical probability of evidence corresponding to a single person and has called for changes (Jost, 2008, p. 597). 

     
In fact, the Innocence Project was created in order to exonerate falsely accused and imprisoned individuals. Now court convictions, particularly those containing a life sentence or sentencing to death, are being reviewed in an effort to free the innocent and find the guilty individual. An example of this is James Bain who was recently released after spending thirty-five years in a Florida prison (“Innocence Project: Know the cases”). Bain was wrongly convicted primarily on the victim’s identification of him. 

     
It is legal in both the civil and military legal system for investigators to lie during interrogations. When investigating seven marines and a corpsman (Pendleton 8) for murder, investigators lied and pressured soldiers into plea-bargaining by telling them that if they did not cooperate they would face the death penalty (Walker, M., 2006). For instance, investigators might assert to charge a suspect with a crime that results in death penalty unless they give harmful testimony against a member in their squad.

      
The overpowering desire in prosecutors and investigators to develop strong cases can be domineering. This is especially seen in military court cases and particularly in an espionage case built against Petty Officer Daniel M. King. NCIS special agents held Petty Officer King for 520 days and interrogated him nearly non-stop for 29 days. In fact King did not admit to spying until “…after a marathon 19-hour session…” of interrogation with NCIS (Lichtblau, 2001). Judge Winthrop’s scathing remarks of the prosecutorial team are quite revealing as they demonstrate just how little evidence investigators had against King. Winthrop declares, “ ‘I don’t believe the government evidence on any of the charges in this case is strong. On the other hand, the defense evidence in extenuation and mitigation is significant’ ” when referring to the burden of proof necessary to charge an individual with a crime (Turley, 2007). Ultimately charges were dismissed against King and the people responsible for building and prosecuting the case looked like arrogant fools. The trial against Lance Corporal Justin Sharratt exemplifies the doggedness of prosecutors when investigating officer Lieutenant Colonel Paul J. Ware concludes his report stating, 


Finally, to believe the government version of facts is to disregard clear and
convincing evidence to the contrary and sets a dangerous precedent that, in my
opinion, may encourage others to bear false witness against Marines as a tactic to
erode public support of the Marine Corps and mission in Iraq. Even more
dangerous is the potential that a Marine may hesitate at the critical moment when
facing the enemy (Ware, 2007, p. 17). 

Additionally, the officer in charge of Sharratt’s hearing reprimanded the prosecutor. Major Daren Erickson declared, “ ‘The account you want me to believe does not support unpremeditated murder’… ‘Your theories don’t match the reason you say we should go to trial” (Walker, 2007, June 16). Major Erickson even stated that the Iraqi version of events did not appear to be supported and yet prosecutors proceeded forward with charges against Sharratt.

      
Besides misreading polygraphs and fabricating incriminating evidence, investigators in this case repeatedly refused King’s requests for counsel. The perpetual questioning of King even after his request for a lawyer means investigators ignored his rights and damaged their case against him. According to the Navy Jag website, all questioning must immediately terminate when someone invokes his rights or requests for a lawyer (“U.S. Navy Judge”). 

     
This rampant disregard for the judicial system is evident in the criticism of NCIS Special Agent John Stamp’s indifference to informing sailors and soldiers of their right to keep silent when interviewed. This is brought to light in the court trials of Navy SEALS Petty Officer 1st Class Julio Heurtas and Petty Officer 2nd Class Jonathan Keefe (Carter, C., 2010). Three Navy SEALS were charged with dereliction of duty, failing to protect a detainee, and striking a detainee. The detainee the alleged crimes were committed against, Ahmed Hashim Abed, “…is believed to be responsible for the grisly 2004 ambush in Iraq where four security contractors were murdered and their bodies mutilated” (Carter, C., 2010). The injuries to Abed amounted to being punched in the stomach. Ultimately NCIS and the prosecutors struck out and lost three out of the three cases that they presented to the courts. In response to this legal fight, Representative Ted Poe, of Texas, introduced a bill in support of these three Navy SEALS “…heroic actions in the capture of Ahmed Hashim Abed, the mastermind behind one of the most notorious crimes against Americans in Iraq” (“Honoring Navy SEALs,” 2009). Although this bill might not make it out of committee, it does demonstrate how fed up some Americans are with the treatment of their soldiers.  

      
These are only recent complaints against military investigators. If one were to search during a longer period of time, many more ethical complaints and charges would be identified. When testifying before Congress, Lieutenant Freedus, defense counsel for King, described how these human rights violations take place as “…NCIS operates in military courts with effective immunity” (Turley, 2007). Lieutenant Freedus continues charging, “According to military judges, NCIS cannot be held in contempt for misconduct in military courts. Thus, unlike every other police organization, the NCIS knew that no military judge has authority over them in discovery abuses, false testimony and other areas” (Turley, 2007). This means that NCIS can act independently without constraints and expect no repercussions. Thus, nothing is acting as a checks and balances in NCIS, unlike in civilian investigations where investigators can be held in contempt of court, be investigated by outside agencies, or lose their job due to incompetence. (In Ohio, for example, a police chief was held in contempt of court while a separate court stated New York City was in contempt of court (Rink, 2010).)

      
Complications in investigations have not simply occurred within NCIS, but have also transpired in the Army. A prominent Army Ranger’s death that underwent a length investigation by the Army was Army Corporal Patrick D. Tillman. His death ultimately was attributed to friendly fire in Afghanistan. The details of his death started off as lies and an unacceptable story. It ended in a murky, drawn-out multiple-investigation that raged for months and involved layers of superiors. Ultimately different people of various ranks investigated Tillman’s death on three different occasions. An investigation should be complete and accurate in order to stand up in a legal system. The fact that three investigations were initiated into the death of Corporal Tillman indicates that officers did not do their job the first, second or even their third time processing the same work request to determine how Corporal Tillman died (“Inspector General,” 2007, p. 6). In the end, the Army Inspector General involved himself and requested that the Army Criminal Investigation Command (CID) conduct an investigation. CID was inserted into the investigation because those chosen to investigate up to this point in time were not chosen appropriately and performed a poor investigation (“Inspector General,” 2007, p. 7). 

The first two investigations…were tainted by the failure to preserve evidence, a
lack of thoroughness, the failure to pursue logical investigative leads, and
conclusions that were open to challenge based on the evidence provided. More
significantly, neither investigator visited the site to visually reenact the incident,
secure physical evidence, take photographs, or obtain accurate measurements
(“Inspector General,” 2007, p. 7). 

The Army Times concurs and also states that the Tillman family did not receive word about the possibility that their son’s death was due to friendly fire until a month later. “The failure to properly and promptly notify Tillman’s family of developments in the investigations into his death was in violation of DoD and Army regulations, Gimble said” (Tan, 2007). 
Summarize Similarities and Differences in Military and Civilian Investigations: 

      
Overseas forensic investigations carried out during war include several crime scene challenges. To determine the sequence of events investigators have to enter the crime scene and catalogue every item of evidence in order to build an accurate reconstruction of the crime. Although it is in its beginning stages, scientists are utilizing aircraft to make startling forensic discoveries. David Fulghum writes of this technology and how it can be used to “…target enemy planners, organizers, suppliers and bomb makers in their homes and workshops even before their weapons could be planted” saving the lives of many people (IED Forensics). As this program is still being finalized, crime scene investigators must rely on slightly older techniques to acquire the information necessary to prosecute an individual.

      
Military investigations executed in the United States seem to be run similar to civilian investigations. The Army pamphlet “Law Enforcement Investigations” outlines how military investigations should be run, but seems to focus on investigations inside the United States where limitations such as safety and time are not typically encountered (“Department of the Army,” 2005). This document describes the actions investigators are to perform before, during, and after arrival at a crime scene. For instance, crime scene investigators need to have all of their equipment together before heading out to a scene. A list of equipment that investigators should bring to a crime scene is given in Appendix D. This is quite different from overseas crime scenes where investigators have to backpack in their resources (“Department of the Army,” 2005). Once reaching a crime scene, investigators must gather information from the first responder, emergency medical personnel, witnesses, and others who may offer pertinent knowledge. After the crime scene has been examined for evidence, sketches and photographs must be utilized. Maintaining a chain of custody and sending it off to the laboratory for proper testing are two ways to protect the gathered evidence. Death investigations allow investigators to determine the cause, manner, and time of death as well as who the person is and who might have caused the decedent’s death. 

      
Investigators analyze a scene in an attempt to determine what transpired and the sequence of these events. This is done by analyzing photos, reviewing witness statements, and examining bloodstain analysis. Former NCIS Special Agent Michael Maloney explained that crime scenes are not conducted in the same manner overseas as in the United States (Maloney, M., 2009). Trace evidence is not always collected and analyzed, as there are time constraints. Instead, only a few types of evidence are sought and collected, limiting the amount of information that is gathered and transformed into a working theory. Although, not every civilian investigated crime scene is completely reconstructed either as “…it is the exception rather than the rule that all elements of a shooting incident are completely reconstructed” writes Chisum (Chisum & Turvey, 2006, p. 216). For instance, military investigators enter the crime scene already knowing what to expect and knowing the layout of the buildings. Thus they know where blood evidence and bullet casings should be found. They focus on collecting blood samples, photographing bloodstains, collecting bullet casings, and analyzing bullet trajectory. Beyond this, typically there is not enough time to allow investigators to examine anything else. 

      
Evidence should be seen “…as serving to establish one or more of the following: the corpus delicti or the fact that the crime was committed, the method of operation of the perpetrator, the identity of the guilty person” (O’Hara & O’Hara, 2003, p. 50). When processing the crime scene, investigators should hone in on evidence that establishes a crime was committed and on evidence that might associate a suspect with the decedent. 

     
The crime scene should be viewed in two ways: the assailant brought traces of evidence into the environment and traces from the environment left the crime scene on the assailant (O’Hara & O’Hara, 2003, p. 47). This outlook on the scene is based on Locard’s Principle of Exchange between two objects. When looking at all of the evidence, investigators orient themselves to look for evidence on a suspect that physically resembles the crime scene.

     
Investigators must scrutinize all of the evidence before forming an opinion. “Seek alternatives to the most obvious reconstruction. No reconstruction can be dismissed until it has been proven by the evidence to be impossible” (Rynearson, 2002). However, if not all of the evidence is collected, then many theories cannot be disregarded as impossible or improbable. Also, it is significant that investigators not fasten themselves to the first theory that they form but make it a working theory where the addition of evidence is acceptable and valued. Gardner (2005) concurs stating, “no matter what evidence is available, no matter what its characteristics, it is only by considering all evidence and the context in which it is located that solutions to crime are found” (p. 25). Gardner’s view is in agreement with that proposed by the Army as was quoted earlier. It is very important that a theory about a victim is not formed from a single piece of evidence, as this may be misleading. Also, if investigators focus on only a few items of evidence, there may be more than one way to interpret the evidence. Instead, investigators should focus on forming a theory that explains all of the evidence with which they are presented.

     
It is important for investigators to consider both the order in which the events occurred as well as what transpired (Gardner, 2005, pg. 1). This is a very important concept as investigators who consider what order the events took place could change the manner of death from homicide to accidental or even self-defense. In war zones, it is very likely that a soldier shot an insurgent, but it is important to determine whether the insurgent was heeding the soldier’s instructions, was acting in a threatening manner, or a combination of the two. The order of events creates a background to the crime and may indicate motives or possible reasons why a potential suspect should be excluded from further investigation. 

      
Any theory presented by investigators must be tested and then proven true. Once a theory is formed it must be compared against the evidence for reliability (O’Hara & O’Hara, 2003, p. 56). The formation of a theory might lead to new locations to look for additional leads and evidence. Basing a theory on a portion of the evidence and not on the entirety can foul up an investigation. The physical evidence and the environment must be taken into account, especially when reconstructing a crime scene in a battlefield. 

He or she must focus on the issues in the case itself and not just the items of
physical evidence within the case. One’s first action should not be placing an
evidence bullet on a scale to get its weight or test-firing a submitted gun to verify
its operability. Rather it should and must be a reasoning process after making
inquiry into the facts and issues in the particular case states civilian investigator
Lucien C. Haag (italics in source) (2006, pg. 3).

    
When proving murder in a court, civilian prosecutors should demonstrate three aspects: “the person named or described is dead, the death was the result of an act of the accused, the circumstances show that the accused had a premeditated design to kill; or intended to kill or inflict great bodily harm…” (O’Hara & O’Hara, 2003, p. 516). If these same requirements were held for the military, then some servicemen would not be charged with crimes, as there is not always a body included as evidence and it is sometimes impossible to determine whether the “decedent” ever existed. 

     
Unlike in the civilian venue, the military court appoints the jury. Kit Lange adamantly proclaims that the military needs to reform how members are selected and mimic the civilian legal system. She writes, 


Moreover, military justice could benefit considerably from moving to a system
where the members (or jury, in civilian terms) are chosen at random, rather than
being handpicked by the convening authority. The convening authority is that
official who is in charge of the command and the one who determines whether to
bring charges in the first instance. The current rules that require the convening
authority to appoint members based upon detailed factors, such as ‘age, education,
training, experience and length of service,’ give the appearance that the panel is
beholden to the commander who selected them for duty (Lange, 2008, April 9). The military stands in stark contrast to the civilian legal system where jury members are selected at random, come from all walks of life, and have varied experiences.

Several large city American district attorney offices responded to the author’s inquiry about the prosecution of “no body” homicides. The desire was to ask district attorneys whether or not they would prosecute a case with circumstances similar to those in an overseas battlefield crime scene. Although some respondents gave the standard reply that all crime scenes are unique, the results were incredible. In fact one contact stated that his or her state had just successfully prosecuted such a case. 

The disappearance of Kristina Marie Tournai Sandoval from Greeley, Colorado has striking similarities and differences to prosecuting a “no body” homicide in a battlefield crime scene. Her body has never been found and no murder weapon was discovered. In addition, the forensic evidence was lacking with no blood evidence and very little supporting fingerprint and DNA evidence (“Police: It’s,” 2010). The crime scene was not documented thoroughly as detectives admitted, “…that some portions of the evidence were not photographed…” such as the placement of credit cards and clothing (“Sandoval trial,” 2010). Another negative is that investigators focused solely on the estranged husband of Sandoval and did not search for other suspects. Finally, not all leads were followed up allowing trails to go cold, evidence to be destroyed, and witnesses to forget pertinent information.

Instead of building a case on forensic evidence, prosecutors and investigators are left creating a paper trail of Tournai Sandoval’s life. In every aspect of her life where a paper trail would occur, prosecutors are presenting witnesses to confirm that no activity has occurred past October 1995 when Tournai Sandoval was last seen (“Sandoval trial day 10,” 2010). Tad DiBiase, a former U.S. Attorney in Washington, D.C. believes prosecutors will win their case stating, “ ‘Stranger’ no-body cases are very rare. Most involve husbands killing wives, boyfriends killing girlfriends and parents killing biological or step children. For those reasons, they end up having a high conviction rate” (“Sandoval jury,” 2010). On August 5, 2010, John Sandoval was found guilty of first-degree murder, fifteen years after the disappearance of Kristina Sandoval. 

The successful prosecution of Mario Flavio Garcia in the death of Christie Wilson presents another example of a “no body” homicide. Wilson disappeared in 2005 after leaving a casino in the company of Garcia. Upon Wilson’s disappearance, coworkers noticed Garcia acting abnormally. He lied regarding injuries to his face both to coworkers and to physicians. In addition, he arrived late to work, left early, and even asked to work from home. Finally, forensic evidence including hair and DNA analysis, deleted digital photograph, Internet search history, bloodstains. Placer County Senior Deputy District Attorney Garen Horst “…called 89 witnesses, used 800 exhibits and reviewed 10,000 pages of material…” as he prepared a case against Garcia (Gee, 2008). Several years later, Garcia’s petition to the California State Court of Appeals was denied (“California v. Garcia,” 2009).   

Prosecutors do not require witnesses or even forensic evidence when charging someone in a “no body” homicide. Instead, the lawyer arguing on behalf of the people must be able to prove beyond a reasonable doubt that the defendant caused harm to the victim and that there is no other explanation for the absence of the victim. This was iterated to the author by district attorneys in California and Denver. In Manhattan, New York, prosecutors are charging Dr. Robert Bierenbaum with his wife’s murder. Assistant district attorney Stephen Saracco describes the evidence available to the jury stating, there is “ ‘…no body, no forensics, no murder weapon, no bloody clothes, no fingerprints, no brain matter, no body parts…’ ” to attribute Gail Katz-Bierenbaum’s death to her husband (Finklestein, 2000). 

One could argue that this same process occurs in a military judicial venue, but it just is not as likely. Many soldiers prosecuted for murder or a similar crime barely know their victims, do not have long-established relationships with their victims, and are not given months or years to live in freedom while being considered a suspect in a horrific crime. Thus, although “no body” homicides are prosecuted both in military and civilian courts, there are still differences on how the crime scenes are processed and the outcome of the court cases.

Soldiers are an extension of the United States. Anything they are charged with when outside the U.S. reflects poorly on this country. Thus it is not surprising that many soldiers feel as though they are being prosecuted in order to appease other countries. Although some soldiers have been convicted, a fair number of soldiers from all branches of the military have been found innocent of the crime with which they were initially charged. Please see Appendix D for a table outlining military court cases where prosecutors have either lost their case or where the charges have been reduced.
CHAPTER III: METHODOLOGY
Description of the Subjects:

Gathering research on battlefield forensics proved challenging but not impossible. After searching through many journal articles and websites the author was able to sort out and unite applicable information. Utilizing the Internet, the author took Ross M. Gardner’s textbook and contacted him. Fortunately for the author, Mr. Gardner proved resourceful and willing. He quickly put the author in contact with former NCIS Special Agent Michael S. Maloney who became a sounding board for fielding questions and divulging what it meant to be a crime scene reconstructionist overseas. Former NCIS Special Agent Michael S. Maloney is a forensic consultant who also works at the Federal Law Enforcement Training Center (FLETC) in Brunswick, Georgia. Through a family friend, the author made contact with the San Francisco Police Department’s Crime Scene Investigation (SFPD CSI) unit where she was able to interview two officers about their procedure for processing crime scenes including Sergeant Lyn O’Connor. The author also contacted a fingerprint examiner and crime scene instructor currently working in Iraq for one of the companies contracted by the Department of Defense. The lead faculty of the Master of Forensic Science program at the author’s school placed her in contact with another NCIS agent who further communicated with a dozens other NCIS agents. In addition, the author indiscriminately emailed or wrote letters to dozens of police agencies around the United States in hopes of increasing the number of participants. The SFPD CSI unit put the author in touch with a fingerprint examiner in Baghdad thus rounding out the participants in this area of research. 

     
In hopes of contacting military investigators, the author contacted a forensic website where they gladly posted the thesis topic on their webpage (Webb, 2010). The author reached out to gun manufacturers Berretta and Colt and to several companies working overseas on behalf of the United States government: Ideal Innovations, Dyncorp, and Harding Security Associates. Unfortunately the gun manufacturers stated the information the author requested was either not available or not for public disclosure. When contacting the companies working on behalf of the government in forensic science, the frequent response was that the information requested was either classified or a company secret. Finally, the author contacted the American Academy of Forensic Sciences, CBS television show NCIS, and several military divisions online. Although the author contacted the Air Force Operation of Special Investigations, Army CID, and NCIS, only NCIS special agents agreed to complete the surveys. All participants agreed to partake in a survey discussing limitations that might be faced in their field and some agreed to a more in depth interview.

     
As there is not a substantial amount of data in this research endeavor, the author is left to examine the fluctuating factors that determine the outcome of the crime scene. The survey conducted does not have any variables but independent variables in battlefield forensics include the investigator who is sent out to the scene, the crime scene itself, and the presence or absence of insurgents. The crime scene investigator determines what evidence is collected, a dependent variable, and thus is the source of the manipulation. The crime scene acts as an independent variable as the unpredictable environment determines how the scene is processed and eliminates the possibility of following a strict standard operating procedure. The presence of insurgents and firepower will influence investigators to process the scene extremely quickly whereas the absence of insurgents allows investigators to more thoroughly examine and process the crime scene for relative evidence.    

Research Instrument: 

A single survey of twenty-three questions was compiled and given to both civilian and military crime scene investigators. The survey questioned how a crime scene was processed, the types of evidence that were collected, limitations faced by investigators and how the prosecution proceeds if the investigation was halted due to safety concerns. The survey was designed around the three hypotheses of this paper. There are at least four questions that correlate with each hypothesis. The survey given to each participant is reproduced in Appendix B. The results of the survey are shown in Appendix C. 

     
The primary mode of gathering research centered on emailing or mailing participants the survey and statistically analyzing the results. Some participants allowed the author to contact him or her and discuss further their field of work. This was accomplished either by the telephone conversation or email correspondence. Beyond actually corresponding or communicating with participants, information was also gathered through dedicated reading of obtained journal articles, magazines, research on the Internet including online newspapers, PDF files produced by the government, and books.  

     
Journal articles were collected by performing multiple Google searches on different key words such as “battlefield,” “forensics,” “Iraq,” and “crime scene reconstruction.” In an effort to remain scholarly, the author attempted to only access information from reputable sources such as government websites, academic journals, or news outlets. As such, after utilizing the search engine Google, the author then clicked on numerous links to decide which articles held pertinent information and were from scholarly or academic institutions. Journal articles were also obtained by going to the author’s institution of education and accessing their library journal article search engine. Government websites were visited in order to gain a better appreciation for battlefield forensics. Through accessing different websites and from talking with an anonymous research participant, the author was able to better understand how American investigators and soldiers are trained in overseas crime scene investigation. Finally, the author also gathered information from textbooks utilized in class as well as books recommended by research participants and thesis committee professors.

Procedure: 

Working off of the three hypotheses forming this thesis, the author constructed a survey of twenty-three multiple-choice questions. The survey was formatted so that several questions related to each hypothesis enabling statistical analysis to be performed on the completed surveys. 

     
The surveys were sent off to each participant only after having sent out an informed consent form. The author utilized both the one-tail T test and the two-tail T test to analyze the data in an effort to reduce bias. Both of these tests were executed with a p level of < 0.05 and a p level of < 0.01. Hypotheses were accepted if there was less than 33% statistical difference between participants’ answers. Should there be a greater difference in responses the corresponding hypothesis would be rejected.

CHAPTER IV: RESULTS

The author surveyed forty-two civilian investigators and nineteen military investigators providing a small and unequal number of participants. Both groups of participants received the same survey, allowing their answers to be statistically computed for differences. The highest statistical difference recorded in this survey was 50% and occurred when a one-tail T test and p < 0.05 were used. The lowest statistical difference, occurring repeatedly, was 0%. The two-tail T test resulted in equal or less significance overall than the one-tail T test at both p values. The data from each of the participants for each survey question is reproduced below in Tables 1 and 2. 

Table 1: Data from Civilian Investigators. The first column lists the question number in bold. The proceeding columns are the first nineteen investigator’s answers.

Data Received from First Nineteen Civilian Investigators’ Surveys:
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	1
	4
	4
	4
	4
	2
	4
	1
	1
	1
	1
	1
	1

	5
	2
	3
	4
	4
	4
	4
	1
	1
	1
	4
	4
	1
	1
	1
	1
	2
	4
	4
	4

	6
	2
	2
	3
	4
	4
	4
	1
	1
	1
	1
	4
	1
	1
	1
	4
	2
	 
	2
	2

	7
	4
	3
	3
	4
	4
	4
	1
	1
	2
	2
	4
	2
	1
	2
	4
	4
	4
	4
	4

	8
	4
	2
	4
	4
	4
	4
	1
	1
	1
	2
	4
	1
	1
	1
	1
	4
	4
	4
	4


Data Received from First Nineteen Civilian Investigators’ Surveys (Continued):

	9
	4
	2
	4
	4
	4
	4
	1
	1
	1
	2
	4
	1
	1
	1
	2
	1
	4
	4
	4

	10
	2
	1
	1
	2
	2
	3
	1
	1
	1
	2
	3
	1
	1
	1
	1
	1
	2
	4
	1

	11
	3
	1
	2
	1
	1
	1
	1
	1
	1
	3
	1
	2
	2
	2
	1
	4
	1
	1
	1

	12
	2
	3
	4
	4
	4
	4
	1
	2
	2
	1
	1
	2
	4
	1
	2
	1
	3
	4
	2

	13
	1
	3
	1
	1
	1
	1
	1
	1
	4
	2
	1
	1
	1
	1
	1
	1
	3
	1
	1

	14
	1
	1
	1
	1
	1
	1
	1
	1
	2
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1

	15
	3
	4
	4
	3
	3
	3
	4
	4
	2
	2
	3
	2
	4
	4
	1
	4
	4
	2
	2

	16
	1
	1
	1
	1
	1
	1
	1
	2
	2
	2
	2
	2
	1
	2
	1
	1
	1
	1
	1

	17
	4
	4
	4
	4
	4
	4
	4
	4
	3
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4

	18
	 
	4
	 
	 
	 
	 
	 
	4
	 
	4
	4
	 
	4
	 
	 
	 
	 
	4
	4

	19
	 
	4
	4
	4
	4
	4
	4
	4
	3
	3
	4
	 
	3
	 
	4
	 
	4
	 
	4

	20
	 
	4
	 
	 
	4
	 
	 
	2
	3
	4
	4
	 
	4
	 
	 
	 
	4
	4
	4

	21
	 
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4

	22
	 
	4
	 
	 
	 
	 
	4
	3
	3
	2
	4
	2
	4
	1
	4
	4
	4
	4
	3

	23
	 
	4
	4
	3
	3
	3
	3
	3
	3
	1
	3
	2
	2
	1
	4
	4
	3
	 
	4


Data Received from Next Nineteen Civilian Investigators’ Surveys:

	1
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	 
	4

	2
	2
	3
	2
	2
	2
	2
	2
	1
	2
	2
	2
	2
	3
	2
	2
	3
	2
	2
	2

	2
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1

	4
	1
	1
	1
	1
	2
	1
	1
	1
	1
	4
	1
	1
	3
	4
	3
	1
	1
	1
	1

	5
	1
	1
	2
	3
	3
	3
	1
	1
	3
	3
	3
	1
	2
	4
	4
	2
	1
	1
	3


Data Received from Next Nineteen Civilian Investigators’ Surveys (Continued):

	6
	1
	2
	2
	3
	1
	1
	2
	1
	3
	2
	 
	1
	1
	1
	1
	1
	1
	1
	3

	7
	4
	4
	2
	4
	3
	2
	4
	2
	4
	4
	4
	1
	1
	4
	3
	2
	1
	1
	3

	8
	2
	4
	4
	4
	4
	4
	4
	1
	4
	3
	3
	1
	1
	4
	4
	4
	1
	1
	3

	9
	3
	4
	4
	4
	3
	4
	4
	3
	4
	4
	4
	1
	1
	4
	4
	4
	1
	1
	 

	10
	1
	2
	2
	1
	1
	1
	2
	1
	2
	1
	1
	2
	1
	1
	1
	2
	1
	1
	2

	11
	1
	3
	2
	1
	1
	1
	3
	1
	4
	1
	1
	2
	1
	1
	4
	1
	1
	1
	2

	12
	4
	1
	2
	1
	3
	4
	3
	1
	1
	4
	1
	2
	1
	1
	4
	3
	2
	4
	1

	13
	1
	1
	1
	4
	1
	2
	1
	1
	4
	2
	1
	1
	1
	4
	1
	2
	1
	1
	1

	14
	1
	1
	1
	1
	1
	1
	4
	1
	4
	1
	1
	1
	1
	2
	1
	1
	1
	1
	1

	15
	4
	3
	4
	3
	3
	4
	4
	4
	1
	4
	4
	4
	1
	1
	4
	2
	3
	4
	3

	16
	1
	1
	2
	1
	1
	2
	1
	1
	1
	3
	1
	1
	1
	1
	1
	1
	1
	1
	1

	17
	4
	3
	4
	4
	3
	4
	4
	4
	4
	 
	4
	4
	2
	4
	4
	4
	4
	4
	4

	18
	1
	 
	 
	3
	 
	4
	 
	 
	4
	 
	 
	1
	 
	 
	1
	 
	4
	4
	1

	19
	4
	 
	 
	4
	4
	4
	4
	4
	4
	 
	4
	4
	4
	 
	4
	 
	4
	4
	4

	20
	4
	 
	 
	4
	 
	4
	 
	 
	4
	 
	 
	4
	 
	 
	4
	 
	4
	2
	1

	21
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	4
	 
	4
	4
	4
	4
	4

	22
	4
	1
	4
	4
	4
	3
	4
	2
	4
	4
	 
	1
	3
	 
	4
	4
	4
	 
	3

	23
	3
	3
	4
	4
	4
	2
	 
	4
	4
	2
	 
	3
	4
	 
	4
	 
	3
	4
	4


Data Received from Last Four Civilian Investigators’ Surveys:

	1
	4
	4
	 
	4

	2
	2
	2
	2
	2


Data Received from Last Four Civilian Investigators’ Surveys (Continued):

	3
	1
	1
	1
	1

	4
	1
	1
	4
	1

	5
	4
	4
	4
	3

	6
	2
	2
	1
	1

	7
	4
	4
	4
	4

	8
	4
	4
	3
	1

	9
	4
	4
	4
	3

	10
	1
	2
	3
	1

	11
	1
	3
	2
	1

	12
	4
	3
	1
	1

	13
	1
	1
	2
	1

	14
	1
	1
	4
	4

	15
	2
	4
	1
	4

	16
	1
	1
	1
	1

	17
	4
	2
	3
	4

	18
	 
	 
	 
	4

	19
	4
	4
	4
	4

	20
	4
	4
	4
	4

	21
	4
	4
	4
	4

	22
	4
	4
	4
	4

	23
	 
	3
	3
	4


Table 2: Data from Military Investigators. The first column lists the question number in bold. The proceeding columns are the first nineteen investigator’s answers.

Data Received from Military Investigators’ Surveys:

	1
	4
	4
	4
	4
	4
	2
	2
	4
	4
	4
	4
	4
	4
	4
	4
	3
	2
	1
	4

	2
	2
	2
	2
	2
	2
	2
	2
	1
	1
	2
	1
	2
	1
	2
	2
	2
	2
	2
	2

	3
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1

	4
	4
	1
	2
	1
	2
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1

	5
	4
	4
	4
	4
	4
	1
	4
	4
	4
	1
	2
	4
	4
	3
	4
	1
	1
	4
	2

	6
	1
	4
	2
	4
	1
	1
	1
	4
	4
	1
	4
	4
	4
	2
	3
	1
	1
	1
	2

	7
	3
	4
	4
	4
	4
	1
	4
	4
	4
	1
	4
	4
	4
	4
	4
	4
	4
	4
	4

	8
	4
	3
	3
	4
	4
	1
	4
	4
	3
	1
	2
	2
	4
	3
	2
	1
	1
	1
	2

	9
	4
	4
	4
	4
	3
	1
	4
	4
	3
	1
	3
	2
	4
	3
	2
	1
	1
	1
	2

	10
	3
	1
	3
	1
	2
	2
	2
	1
	3
	1
	1
	1
	1
	3
	4
	2
	1
	3
	2

	11
	4
	1
	3
	1
	2
	1
	3
	1
	4
	4
	2
	1
	4
	3
	3
	1
	2
	1
	2

	12
	4
	4
	4
	4
	4
	1
	3
	4
	1
	4
	4
	1
	4
	3
	2
	1
	3
	3
	4

	13
	2
	1
	4
	1
	2
	1
	2
	4
	3
	1
	1
	1
	1
	3
	1
	1
	1
	1
	2

	14
	4
	1
	4
	 
	3
	1
	3
	1
	1
	1
	1
	 
	1
	1
	2
	2
	1
	1
	2

	15
	1
	4
	1
	4
	2
	2
	1
	4
	3
	2
	4
	4
	4
	2
	4
	2
	2
	1
	1

	16
	3
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	1
	2
	1
	2
	1
	2
	1

	17
	4
	4
	1
	4
	2
	4
	4
	4
	4
	 
	4
	4
	4
	1
	3
	2
	3
	3
	3

	18
	3
	4
	3
	2
	2
	4
	1
	4
	4
	 
	4
	4
	 
	4
	2
	4
	2
	3
	1

	19
	3
	4
	2
	4
	3
	4
	3
	4
	 
	 
	4
	 
	 
	2
	4
	3
	4
	4
	4


Data Received from Military Investigators’ Surveys (Continued):
	20
	1
	4
	4
	3
	4
	3
	4
	 
	2
	 
	3
	 
	 
	4
	4
	1
	4
	2
	4

	21
	1
	4
	1
	1
	2
	1
	3
	4
	4
	4
	4
	4
	4
	4
	4
	1
	4
	4
	4

	22
	3
	4
	2
	1
	2
	2
	4
	4
	 
	 
	4
	4
	 
	3
	4
	3
	4
	4
	4

	23
	3
	4
	2
	4
	3
	4
	4
	1
	 
	 
	3
	4
	 
	2
	3
	2
	4
	2
	4


Hypothesis 1—It is more difficult to investigate crime scenes outside of the United States in places of insurgency than within the United States no matter if it is in a military or civilian capacity.

Table 3: Data Analysis of Hypothesis 1 
	Hypothesis 1
	1 Tail T-Test 
	2 Tail T-Test 
	Significance: 0.05
	
	Significance: 0.01
	

	
	
	
	1-Tail
	2-Tail
	1-Tail
	2-Tail

	Survey Questions
	
	
	
	
	
	

	1
	0.014312
	0.028624
	Yes
	Yes
	No
	No

	11
	0.027938
	0.055876
	Yes
	No
	No
	No

	12
	0.024210
	0.048421
	Yes
	Yes
	No
	No

	13
	0.204123
	0.408246
	No
	No
	No
	No

	14
	0.056389
	0.112778
	No
	No
	No
	No

	15
	0.056255
	0.112511
	No
	No
	No
	No

	17
	0.018866
	0.037732
	Yes
	Yes
	No
	No


Table 3: Data Analysis of Hypothesis 1 (Continued)
	18
	0.287820
	0.575641
	No
	No
	No
	No

	20
	0.069200
	0.138401
	No
	No
	No
	No

	21
	0.003429
	0.006858
	Yes
	Yes
	No
	Yes


Table 4: Statistical Analysis of Hypothesis 1

	1-Tail T Test
	% Difference
	2-Tail T Test
	% Difference
	1-Tail T Test
	% Difference
	2-Tail T Test
	% Difference

	P < 0.01
	
	P < 0.01
	
	P < 0.05
	
	P < 0.05
	

	0/10
	0%
	1/10
	10%
	5/10
	50%
	4/10
	40%


With a one-tail T test, the author confirmed statistical significance for five out of the ten questions relating to hypothesis one where p < 0.05 whereas with a two-tail T test only four out of the ten questions displayed significance. The author also showed statistical significance for zero out of the ten questions relating to hypothesis one where p < 0.01, but had one question display significance when using a two-tail T test. Both T tests revealed more significance at the high p value and less significance when p < 0.01. As the one-tail T test did not display any significance, the author will focus on the two-tail T test when determining whether to accept or reject the first hypothesis. As the percent of statistical difference is above 33% for p < 0.05, the author’s predetermined cutoff point, hypothesis one must be rejected. If using p < 0.01, the first hypothesis must be accepted as the percent of statistical difference is only 10%, far below the cut off point. The questions that display significant difference where p < 0.01 are even more noteworthy than those at p < 0.05. Thus questions four and twenty-one demonstrate significant statistical difference. 
Hypothesis 2—Investigating crime scenes in areas of insurgency are not processed in the same manner as crime scenes in the United States. 

Table 5: Data Analysis of Hypothesis 2 

	Hypothesis 2
	1 Tail T-Test 
	2 Tail T-Test 
	Significance: 0.05
	
	Significance: 0.01
	

	
	
	
	1-Tail
	2-Tail
	1-Tail
	2-Tail

	Survey Questions
	
	
	
	
	
	

	2
	0.041111
	0.082223
	Yes
	No
	No
	No

	3
	0.079892
	0.159785
	No
	No
	No
	No

	4
	0.004121
	0.008243
	Yes
	Yes
	Yes
	Yes

	5
	0.062415
	0.124830
	No
	No
	No
	No

	6
	0.079383
	0.158767
	No
	No
	No
	No

	7
	0.016260
	0.032521
	Yes
	Yes
	No
	No

	8
	0.235323
	0.470646
	No
	No
	No
	No

	9
	0.227271
	0.454542
	No
	No
	No
	No

	10
	0.050820
	0.101640
	No
	No
	No
	No


Table 6: Statistical Analysis of Hypothesis 2

	1-Tail T Test
	% Difference
	2-Tail T Test
	% Difference
	1-Tail T Test
	% Difference
	2-Tail T Test
	% Difference

	P < 0.01
	
	P < 0.01
	
	P < 0.05
	
	P < 0.05
	

	1/9
	11%
	1/9
	11%
	3/9
	33%
	2/9
	22%


With a one-tail T test, the author illustrated statistical significance for three out of the nine questions relating to hypothesis two where p < 0.05 whereas with a two-tail T test only two out of the nine questions displayed significance. The author also showed statistical significance for one out of the nine questions relating to the second hypothesis where p < 0.01 for both the one and two-tail T tests. Both T tests revealed more significance at the high p value and less significance when p < 0.01. Hypothesis two must be accepted according to the two-tail T test as both percentages are below the 33% cutoff. If the author were validating her research based on the one-tail T test, then she again would have to accept hypothesis two for the above stated reasons. 

Hypothesis 3—Legal counsel faces distinct challenges when prosecuting or defending someone associated with a crime scene in a battlefield. 

Table 7: Data Analysis of Hypothesis 3

	Hypothesis 3
	1 Tail T-Test 
	2 Tail T-Test 
	Significance: 0.05
	
	Significance: 0.01
	


Table 7: Data Analysis of Hypothesis 3 (Continued)

	
	
	
	1-Tail
	2-Tail
	1-Tail
	2-Tail

	Survey Questions
	
	
	
	
	
	

	16
	0.496848
	0.993697
	No
	No
	No
	No

	19
	0.020955
	0.041910
	Yes
	Yes
	No
	No

	22
	0.332084
	0.664169
	No
	No
	No
	No

	23
	0.319348
	0.638697
	No
	No
	No
	No


Table 8: Statistical Analysis of Hypothesis 3

	1-Tail T Test
	% Difference
	2-Tail T Test
	% Difference
	1-Tail T Test
	% Difference
	2-Tail T Test
	% Difference

	P < 0.01
	
	P < 0.01
	
	P < 0.05
	
	P < 0.05
	

	0/4
	0%
	0/4
	0%
	1/4
	25%
	1/4
	25%


When p < 0.05, both the one-tail and two-tail T tests revealed statistical significance for only one of the four questions relating to hypothesis three. Zero out of the four questions relating to the third hypothesis where p < 0.01 were shown to be statistically significant for both the one and two-tail T tests. Both T tests revealed more significance at the high p value versus when p < 0.01. Hypothesis three must be accepted according to the two-tail T test as both percentages are below the 33% cutoff. Should the one-tail T test be used to recognize the convincing research, hypothesis three would still have to be accepted. 

     
The author of this paper has decided that a null hypothesis will be rejected if one third of the questions relating to this statement demonstrate significant difference. Anything less than 33% difference will be considered acceptable and the null hypothesis will be accepted but not proven true. Thirty-three percent was chosen as the cutoff point because it still demonstrates consensus among participants while also accounting for differences in their responses. A higher percent significant difference was also chosen as battlefield forensics is a relatively new topic functioning without a standard operating procedure. Limited information is released to the public on how crime scenes in places of insurgency are processed limiting the number of participants able to respond to the author’s survey. Based on p < 0.05, a one-tail T test gave statistical percent differences for each of the three hypotheses respectively: 50%, 33%, and 25%. In contrast, utilizing the two-tail T test gave the following statistical percent differences: 40%, 22%, and 25% respectively. Based on the following data, hypothesis one is rejected while hypotheses two and three are accepted under a two-tail T Test model. In comparison, a one-tail T test shows hypotheses one and two being rejected, while only hypothesis three is accepted. In contrast, when p < 0.01 a one-tail T test, hypotheses showed a percent difference of 0%, 11%, and 0% respectively. Finally, in a two-tail T test with the same p value, the percent statistical difference was 10%, 11%, and 0% respectively. 

CHAPTER V: DISCUSSION

There is so much research that touches on challenges crime scene investigators face when working beyond the U.S. Assembling a team of investigators and arriving at the crime scene with all of the equipment in a timely manner is the first obstacle faced by investigators. Next, they must establish the sequence of events and the location of individuals during the “crime” in order to determine if anyone is at fault, comprising yet another challenge. Eyewitnesses are especially troublesome as investigators are working in a foreign land where the penal codes of different states in the United States are not applicable. For instance, according to California Penal Code section 148 (a) (1), anyone who willfully obstructs a police officer can be charged with a crime (“Resisting, Delaying,” 2000). Typically there is not enough time to put up a proper barrier around the crime scene to prevent contamination nor is there time for the entire scene to be processed and documented. Evidence may have been moved thus potentially compromising the entire investigation. Training investigators for battlefield forensics has only recently begun to gain momentum and be passed on to soldiers. Army Specialist Michael MacLeod states, “as late as 2006 when [Byron] Cousin retired from the Army, there were no battlefield forensic classes for common troops...” (Jervis, 2007). Unlike common soldiers, crime scene response teams such as WIT receive as much comprehensive training as possible so any team member may process evidence correctly and efficiently (Boland, 2009). The author’s first hypothesis asserting it is more difficult for military investigators to investigate crime scenes in areas of insurgency outside of the United States than civilian investigators processing crime scenes is not supported by her data collection, but is supported by research in the forms of articles, interviews, and court trials. 

     Insurgents place a time limit on investigators’ inspection of crime scenes. Not everything is collected at a crime scene as military investigators focus mainly on blood spatter, bullet casings, and bullet trajectory. If evidence is collected, it is hurriedly bagged in order to move on to other parts of the crime scene. An unnamed participant stated, “We don’t do CS [crime scene] reconstruction at all here. It’s all about throwing as much evidence into bags [as possible] before you get shot at.” A crime log detailing who enters and exits a crime scene and at what time is not practical, as there is no time for these less significant details. 

Overseas investigators focus on collecting as much evidence as possible without collecting inconsequential items. For instance, unless crime scene analysts are examining explosives or their remnants, not a lot of time is going to be given to hair, fiber, or trace evidence. Fingerprints have flourished as military officers try to limit the number of successful terrorists. 

Investigators do not arrive at the crime scene within a matter of hours like in the United States. Typically teams must be formed and flown or driven to the crime scene in vehicles such as convoys or helicopters (Beyer, 2006, p. 5). This process may take a matter of several hours to even weeks or months. NCIS Special Agent Van Ooteghem described traveling stating, 

It was difficult to get a flight or convoy out. On days that were beautiful,
everyone stayed put because it was too dangerous to travel by daylight. Sand
storms frequently made it impossible to travel at night when they could hide
under the cover of darkness (“No days off,” 2006, p. 2). 
The most convincing fact for crime scenes not being processed or investigated to the same degree in hostile areas versus in the United States is seen in the author’s interview with former NCIS Special Agent Maloney. Maloney stated investigators typically spent about twenty minutes at a scene before they had to retreat due to enemy fire (Maloney, M., 2009). Staff Sergeant Joshua Strang’s article on military forensics states “…the time allotted to process a scene can be limited to only seconds” (Strang, 2009). Forensic Magazine potentially increases the amount of time stating that police typically have no more than an hour to examine a crime scene (Jervis, 2007). Sometimes, though rarely, investigators could spend up to four hours at a scene if a large convoy of soldiers went along with the investigators to provide protection (Maloney, M. S., 2009). This lays a foundation for the author’s second hypothesis which states crime scenes are being processed in a different manner depending on their geographical location. 

     
With the rushed processing of crime scenes in battlefields, investigators are left to hand over to prosecutors an incomplete case. Defense counsel can find many loop holes for protecting their client while prosecutors are left with trying to explain investigators’ actions and a lack of evidence to either a judge or jury. Prosecutors face challenges such as identifying the decedent, eyewitness fallibility or lack of credible witnesses, the U.S. solatia program, bullet analysis, and the ownership of firearms. Defense counsel, on the other hand, is limited by factors including an inability to visit crime scenes, lack of access to an autopsy report by a reputable person, limited time to prepare for trial, and a much smaller monetary budget. There is a drastic disparity between the time allotted for the defense and prosecution to prepare their case. Although some of the challenges faced by counsel are the same in civilian and military trials, there are definitely distinct hurdles that military counsel must overcome in order to win their case. Thus the final hypothesis stating that counsel involved in battlefield crimes face distinct challenges is true and valid. It is supported by both the statistical analysis of the author’s survey as well as the literature review. 
     
Though this research project did not discuss all of the different forms of forensic investigators encountered in overseas crime scenes, it did mention several. It is not only crime scene investigators that are gathering evidence, but also soldiers who have not received the same intensive education and training. This can greatly hinder a prosecutor’s case against an individual while opening up multiple loopholes for the defense counsel to counter the significance of evidence. The conundrum facing American soldiers is illustrated by Alexandra Zavis, Supervisory Special Agent Alan Ivy, and Colonel Kenneth Hurst collaborated declaring, “troops trained to kick down doors and shoot the enemy spend just as much time bagging and tagging evidence, photographing raid scenes and grilling suspects. ‘…that means American soldiers often assume the job of police investigators, even in the midst of an assault’ ” (Ivy & Hurst, 2008, p. 1). 

     
It is important to realize that someday soon terrorists will be tried within the United States and that prosecutors will be facing many more challenges as they try to verify the credibility of their evidence and meet the burden of proof set forth in the U.S. “Commanders realize this and are incorporating law enforcement procedures into their combat operations” in order to prosecute as many individuals as possible (Ivy & Hurst, 2008, p. i). This is an important idea to remember as it reminds NCIS special agents and other investigators that as much evidence as possible must be collected and preserved in order for justice to be served. It also operates as a reminder that a sloppy job anywhere in the investigation can result in an insurgent being found innocent, released from prison, and allowed to continue fighting American forces. In fact, sometimes the captured parties are released within hours of being detained (Ivy & Hurst, 2008, p. 2). In other cases, “this lack of useable evidence has resulted in the release of ‘…at least 30 Guantanamo detainees…some have (since) been killed in combat (by coalition forces) in Afghanistan and Pakistan’ ” (Ivy & Hurst, 2008, p. 2-3).  

     
An improperly identified or processed body may also hinder prosecutors as they assert that a specific person has been killed. This is important for overseas forensic investigators to realize, as it is an area where they can improve without compromising someone’s safety. The body needs to be identified positively in order for the prosecution to declare this person dead.  

     
NCIS agents need to have photographs, sworn statements or witness testimony, as well as diagrams in order to properly conduct a crime scene investigation (Coakley & Hicks, 2007, p. 3). These three components are technically needed to prosecute an Iraqi in Iraq. How much more so are they needed by an American led investigation to prosecute according to U.S. legal standards!

     
Eyewitness testimony is not infallible and can cause even more of a concern in Arab countries exhibiting a different culture than what most Americans are use to. According to The Arab Mind, the Arabic language is built upon exaggeration and overemphasis (Patai, 2007,  p. 52). Patai (2007) describes this culture stating, “the mastery the average Arab has over his language is accompanied by two related traits. One is stylistic elaborateness, the other stylistic exaggeration and overemphasis” (Patai, 2007, p. 52-53). To explain this concept more fully to readers Patai provides the following example “…the colloquial Arabic equivalent of ‘We missed you’ is ‘Awhashtena,’ which literally means ‘You made us desolate’…” (2007, p. 53). This presents quite a problem for investigators as they gather testimony from Arabic eyewitnesses (i.e. Iraq). Investigators must be aware of the embellishment that is part of this culture and factor this in when bringing charges against non-Arabs in particular. This places a potential limitation on the reliability of eyewitness testimony overseas. 

Crime scenes in the United States are not as varied and unpredictable as in a hostile area. In the U.S. investigators are able to thoroughly process a scene before securing it and leaving. They are not prevented access to a scene as they have the legal authority to investigate deaths and other crimes as judged by law enforcement. Likewise, they are not typically encountering bullets being fired at them or encountering an old scene because of logistics. In the U.S., investigators typically manage to arrive at the scene with any equipment they deem necessary and with the ability to ask for assistance from other larger or more experienced agencies. 

     
Continuing with the limitations in gathered forensic evidence from overseas crime scenes brings us to the inability of investigators to collect every piece of evidence. Clearly the safety of investigators takes precedence over gathering evidence, but it is important that prosecutors, judges, and jurors realize that it is unlikely that all of the evidence was collected including possibly some exculpatory evidence. This needs to be stated before the court or jury finds a defendant guilty in order to be truthful and forthright before a decision is formed that may determine whether someone is to lose his or her life. This concept is exposed in the judicial proceedings against Army Master Sergeant Joseph D. Newell, a Green Beret charged with killing an Afghan. The news article states that “the alleged shooting site was too dangerous for investigators to search…The man’s body was never found and his identity remains unknown, leaving prosecutors with little forensic evidence” (Thompson, 2009). Another case in which prosecutors brought charges against a soldier with limited forensic evidence involves Lance Corporal Stephen Tatum of the United States Marine Corps. The scarcity of supporting evidence included “…a lack of ballistics, identification of the assailant and [the] actual cause of death…” indicating that investigators could not determine how the people died (“United States versus Lance,” 2007, p. 14). 

The majority of criminals in the United States are viewed differently than insurgents as seen in the fact that insurgents’ fingerprints are uploaded in to Integrated Automated Fingerprint Identification System (IAFIS) for any law enforcement agency to access should the insurgent ever choose to enter the United States (Shannon, 2006, p. 81). Criminals in the United States are not a perceived global threat. Terrorists on the other hand express quite the opposite mentality, as they are out to kill any American possible. 

     
The government is wise in investing money into biometrics, as it is a more secure form of identifying terrorists. John Woodward writes, 

in addition to linking a person quickly to his or her previously used identities,
biometrics can help authorities determine if a person they encounter has been
previously arrested in the United States or other countries, refused entry into the
United States, or somehow linked to terrorist or criminal activity (Woodward,
2005). 

Shannon points out the importance of fingerprinting terrorists when he states, 

when the first batches of terrorist prints were added to IAFIS, identifications
occurred at the rate of about 1 per 100 terrorists. That meant that not only had
those terrorist been to our country, but they had also engage din conduct that led
to arrest (Shannon, 2006, p. 78). 

Thus the government was able to determine that the terrorists were not content to fight against Americans in or near their own homeland, but actually traveled to the United States and participated in terrorist activities here. This innovative biometric identification system is truly impressive as it allows the Department of Defense to gain access to the Federal Bureau of Investigation’s (FBI) system and vice versa (Woodward, 2005).

     
From the start, one of the limitations faced in this research project was the inability to get in contact and survey military investigators. The author believes that all of the hypotheses would have been proven acceptable and valid if her surveys questions were reformatted and a larger pool of participants, particularly military investigators, aided her. This is revealed through the substantial number of resources that validate the author’s first hypothesis even though her own data analysis proved it incorrect. It is indeed more difficult to investigate crime scenes outside of the United States in hostile areas than inside the United States no matter if it is in a military or civilian capacity. 

     
Also, it is important for the survey questions to be corrected and reworded, as the author believes not all of the military investigators answered the survey in regards to processing a crime scene in a place of insurgency. 
Conclusion: 
     
The author learned aspects of how investigations overseas were conducted, the limitations that investigators face both inside and outside the United States, and discovered that these limitations affect both the prosecutor and the defense counsel when someone is charged with a crime. Nearly all of the information contained in this article about investigating overseas battlefields was new information for the author. 

     
She specifically learned more about the differences between civilian investigators and NCIS investigations. Research data indicated the difficulties that NCIS agents and other crime scene analysts have when confronted by a battlefield crime scene. They are facing an unknown environment where resources are sometimes backpacked in and the situation can become more dangerous and lethal. Thus they do not process crime scenes in the same manner as crimes in the United States. These differences cause different challenges when trying a person for a crime committed in a battlefield-type environment. Crimes in the U.S. are allocated more time for locating, documenting, and preserving the evidence and are able to follow a standard procedure for each area of processing a scene. 

     
The author of this article concluded that crime scene investigators working cases overseas face many more forensic limitations than investigators in the U.S. Although investigators in the U.S. do face confinements they are not as severe and restrictive as processing a crime scene overseas. In the U.S., the restrictions are not enough to prevent the crime scene from being processed properly. Unfortunately the limitations experienced by investigators in battlefields overseas are enough to thwart a thorough investigation.

Recommendations: 

     
The author recommends that additional research be undertaken, with a greater number of military participants, and a more detailed questionnaire that focuses on specific battlefield forensics. It also became clear that it is confusing having so many different organizations processing military crime scenes. For instance, overseas crime scenes may be investigated by Weapons Intelligence Teams (WIT), SSE, NCIS, or assisted by civilians contracted by the government. If more combat investigators were interviewed and then they were compared to military investigators who have processed crime scenes in the United States the data gathered would be more significant. 

     
It would be beneficial if everyone collecting evidence had the same training and expectations (Ivy & Hurst, 2008, p. 16). This is especially true as some government departments are talking about the continuation of forensic evidence being collected by “non-professionals” (“About battlefield forensics”). Without following the main ideas of how to process scenes in the United States, overseas investigators are not going to be investigating according to U.S. legal standards. This will greatly affect the outcome of each case that is tried. For those investigators who worked in the U.S. and are then moving overseas to help with battlefield forensics, it might be prudent to inform them of what they can expect. For instance, the formation of the forensic team along with supplies and transportation can take several days if not longer. This might be an area that causes investigators to get frustrated and lose focus. Also, when training investigators it must be stressed that each crime scene is unique (“U.S. Department of Justice,” 2000, p. 1). They should already be aware of this but it is important to emphasize, as this variability will account for an incomplete standard operating procedure. 

     
Autopsies conducted overseas that are pertinent to forensic investigations need to be conducted by trained personnel who examine the body without his or her clothes on. The wounds themselves need to be scrutinized so that an accurate ruling can be made about the cause and possibly manner of death. 

     
The author recommends that at a minimum all interrogations be tape-recorded and more beneficially that they are videotaped. The public military trials of the Haditha and Hamdania Marines has created intense pressure on NCIS to not only obey laws already established, but examine any rules and see how they can be improved upon. These trials brought to light injustices to Marines and corpsman making the public more aware of how cases proceed in the military. All of this attention will likely encourage investigators to change their procedure for interviews and interrogations and adapt policies implemented by the civilian legal system. This is evident in Congress’ push for videotaping of all detainee interrogations (Shane, 2009).

APPENDICES

Appendix A: Solatia Payments

	
	Condolence Payments
	Solatia Payments

	Purpose
	Expression of sympathy for death, injury, or property damage caused by coalition or U.S. forces generally during combat. In addition, at commander discretion, payments may be made to Iraqi civilians who are harmed by enemy action when working with U.S. forces. Payment is not an admission of legal liability or fault
	Token or nominal payment for death, injury, or property damage caused by coalition or U.S. forces during combat. Payment is made in accordance with local custom as an expression of remorse or sympathy toward a victim or his/her family. Payment is not an admission of legal liability or fault 

	Countries and dates used
	
	

	Iraq
	March 2004 to present
	June 2003 to January 2005

	      Afghanistan 
	November 2005 to present
	October 2005 to present

	Payment levels
	Up to $2,500 for each instance of death, injury, or property damage
	Iraq: Up to $2,500 for death; up to $1,500 for serious injury; and $200 or more for minor injury. Afghanistan: Up to 100,000 Afghani ($2,336 +/-) for death; up to 20,000 Afghani ($467 +/-) for serious injury; and up to 10,000 Afghani ($236 +/-) for nonserious injury or property damage

	Funding
	Commander’s Emergency Response Program (CERP) funds
	Unit Operations and Maintenance funds
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Appendix B: Survey Sent to Participants

Crime Scene Investigator Survey:

When I make reference to crime scenes in this survey I am referring to a location where a crime has occurred against a person resulting in his or her death. 

1. Crime scene investigators are notified of a possible crime scene. Their arrival takes (circle one)

1. 1 week or more
2. 1 day to 1 week
3. 12-24 hrs
4. < 12 hrs


2. Number of team members sent to process a crime scene involving a fatality.

1. 6 or more trained investigators  2. 2-5 investigators
3. 1 person 



3. Photographs are taken at the crime scene.

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%

4. Sketches are drawn of the crime scene.

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%

5. How frequently is blood spatter evidence collected?

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%

6. How frequently are bullets and casings collected?

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%

7. How frequently is bullet trajectory performed?

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%

8. How frequently is fiber evidence collected?

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%

9. How frequently is hair evidence collected?

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%

10. Crime scenes are dusted for fingerprints.

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%

11. Crime scenes are surrounded by one boundary separating the scene from the outside environment.

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%

12. Crime scenes are surrounded by two boundaries. One boundary prevents unauthorized personnel into the crime scene and the second boundary separates where the evidence is processed from the crime scene.    

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%
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Appendix B: Survey Sent to Participants (Continued)

13. Crime scene investigators have complete and unfettered access to every crime scene.

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%

14. Investigators can revisit crime scenes when given legal permission.

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%

15. Time is a forensic limitation faced when processing a crime scene.

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%

16. Crime scene investigators in your department receive training throughout their career.

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%

17. What percentage of the time is it unreasonable to expect to follow the department’s standard operating procedure (or a field training manual for military investigators) for processing crime scenes due to circumstances and not a lack of professionalism?

1. More than 50%
2. 25-50%
3. 10-25%
4. Less than 10%

18. Investigators overseas are granted the same authority in foreign countries as in the United States.

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%

19. Since 2005, how many investigations have been stilted due to a lack of access to evidence?

1. More than 50%
2. 25-50%
3. 10-25%
4. Less than 10%

20. Investigators are forced to rely on reports from country’s police force.

1. More than 75%
2. 50-75%
3. 25-50%
4. Less than 25%

21. Investigators leave the scene before processing it entirely because their safety is in jeopardy.

1. More than 50%
2. 25-50%
3. 10-25%
4. Less than 10%

22. If a crime scene is unable to be completely investigated an individual is prosecuted with the collected evidence. How often does this occur?

1. More than 50%
2. 25-50%
3. 10-25%
4. Less than 10%

23. A lack of evidence forces the prosecution to not pursue charges against an individual. This happens how often?

1. More than 50%
2. 25-50%
3. 10-25%
4. Less than 10%
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Appendix C: Equipment List for Military Investigations in a “…forward-deployed area
.”  

Photography Equipment

	Camera and case
	Cleaning equipment

	Film and floppy disks (if digital)
	Batteries

	Light Source
	Tripod


Fingerprint Kits

	Fingerprint cards
	Ink and rollers


Evidence Collection and Holding

	Fingerprints
	Portable fuming equipment

	Fingerprint dusting kit
	Hinge lifters

	Palm print lifters
	


Casting Impressions

	Casting kit
	Dental stone

	Shovels and trowels
	


Firearms

	Primer residue collection kit
	


General

	Swabs
	PPE

	Questioned documents holders
	Evidence collection bags (various sizes)

	Paper bags
	 DA Form 4002

	Shipping tape
	Portable light source

	Boxes
	


Death Scene Investigations

	Gloves (universal precautions)
	Writing implements (pens, pencils, and markers)

	Body bags
	Communication equipment (cell phone, pager, and radio)

	Flashlight
	Body identification tags

	35-mm and digital cameras (with extra batteries and film)
	Investigative notebook (for scene notes)

	Measuring instruments (tape measure, ruler, and rolling measuring tape)
	Official ID (for yourself)

	Watch
	Paper bags (for hands and feet)

	Specimen containers (for evidence items
	Disinfectant (universal precautions)
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Appendix C: Equipment List for Military Investigations in a “…forward-deployed area
.” Continued  

	and toxicology specimens)
	

	Departmental scene forms
	Inventory lists (clothes and drugs)

	Blood collection tubes (syringes and needles)
	Clean white linen sheet (stored in a plastic bag)

	Paper envelopes
	Business cards and office cards with phone numbers

	Evidence tape
	Medical equipment kit (scissors, forceps, tweezers, an exposure suit, scalpel handles, blades, disposable syringe, large-gauge needles, and cotton-tipped swabs)

	Foul-weather gear (a raincoat and umbrella)
	Tape or rubber bands

	Phone listing (important phone numbers)
	Evidence seal (use with body bags and locks)

	Disposable (paper) jumpsuits, hair covers, and a face shield
	Shoe covers

	Pocketknife
	Waterless hand wash

	Trace evidence kit (tape)
	Crime scene tape

	Thermometer
	Latent print kit

	First aid kit
	Plastic trash bags

	Local maps
	 Photo placards (signage to identify the case in photos)

	Gunshot residue analysis kits (SEM/EDS)
	Hand lens (magnifying glass)

	Boots (for wet conditions and construction sites)
	Barrier sheeting (to shield body and area from public view)

	Portable electric lighting
	Reflective vest

	Purification mask (disposable)
	Basic hand tools (bolt cutter, screwdrivers, hammer, shovel, trowel, and paintbrushes)

	Tape recorder
	Video camera (with extra videotape and batteries)

	Body bag locks (to secure body inside bag)
	Presumptive blood test kit

	Personal comfort supplies (insect spray, sunscreen, and a hat)
	


Arson and Explosive Investigations

	Barrier tape
	Tape measure (100 ft)

	Clean, unused evidence containers (cans, glass jars, and nylon or polyester bags)
	Compass
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Appendix C: Equipment List for Military Investigations in a “…forward-deployed area
.”  

Continued

	Decontamination equipment (buckets, pans, and detergent)
	Evidence tags, labels, and tape

	Gloves (disposable and work gloves)
	Hand tools (hammers, screwdrivers, knives, and crowbars)

	Lights (flashlights and spotlights)
	Marker cones or flags

	PPE
	Photographic equipment

	Rakes, brooms, and spades
	


Package and Transport Supplies

	Antistatic bubble wrap
	Cable ties

	Evidence bags
	Evidence tape

	Packing materials (avoid materials that can produce static electricity, such as polystyrene peanuts)
	Packing tape

	Sturdy boxes of various sizes
	Antistatic bags


Appendix D: Outcome of Soldiers Brought up on Charges
 

	Branch of Military
	Navy
	
	Army
	Air Force

	Rank
	Petty Officer
	College Student
	Captain
	Senior Airman

	Name of Prosecuted
	Daniel King
	Kenzi Snider
	James Yee
	Ahmad Al Halabi

	Evidence Examined
	Classified documents, computer disk
	No physical evidence linking her to victim
	Confidential drawings and documents
	Emails with classified information, pictures of Guantanamo Bay

	Missing Evidence
	Inconclusive polygraph, confession under duress, witness cannot testify
	Semen, male voice heard, manager saw bloody man, male shoe print
 

	Evidence not revealed to defense attorneys
	Withheld evidence, presented misleading evidence

	Lead Investigators
	NCIS
	Army CID, FBI, Seoul, South Korean officials
	Army CID and Navy
	Air Force Office of Special Investigations



	Outcome of Case
	Charges dismissed, confined 520 days
	Served 15 months

	Charges dropped, served 2 years (76 days in solitary confinement)
	Charges dropped

	Date of

Event
	October 29, 1999
	March 18, 2001
	May 30, 2003
	July 23, 2003


	Branch of Military
	Marines
	Army Ranger
	Marine
	Marine

	Rank
	Lieutenant
	Corporal
	Sergeant
	Sergeant

	Name of
	Ilario Pantano
	Patrick 
	Jose Nazario
	Ryan Weemer


Appendix D: Outcome of Soldiers Brought up on Charges (Continued)

	Prosecuted
	
	Tillman
	
	

	Evidence Examined
	Sergeant Daniel Coburn’s testimony
	Report issued days after event stating death was result of fratricide
	Ryan Weemer’s testimony and polygraph results; Jermaine Nelson’s phone conversations
	Ryan Weemer’s testimony and polygraph results; Jermaine Nelson’s phone conversations

	Missing Evidence
	Unreliable witness, charges before autopsy report finalized
	Required three investigations, “falsified homicide investigation,”
 evidence disappeared-body armor, journal, uniform
	No body, no identity of decedent, forensic evidence, no exact crime scene location
	No body, no identity of decedent, forensic evidence, no exact crime scene location

	Lead Investigators
	NCIS
	Army CID, DoD
	NCIS
	NCIS

	Outcome of Case
	Cleared of all charges
	Deceased
	Acquitted on all charges
	Contempt charges dismissed, acquitted on all charges

	Date of Event
	April 15, 2004
	April 22, 2004
	~ November 9, 2004
	~ November 9, 2004


	Branch of Military
	Marine
	Air Force
	Marines
	Marines

	Rank
	Sergeant
	Airman
	Staff Sergeant
	Lieutenant Colonel

	Name of Prosecuted
	Jermaine Nelson
	Calvin Hill
	Frank Wuterich
	Jeffrey Chessani

	Evidence Examined
	Jermaine Nelson’s phone conversations
	Drop of blood on shoes, stole money from victim, ignored potential 
	Spy plane video
, eyewitness testimony, Iraqi journalist video
	Spy plane video, eyewitness testimony, Iraqi 
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	suspect granted immunity
	
	journalist video

	Missing Evidence
	No body, no identity of decedent, forensic evidence, no exact crime scene location
	No other potential suspects considered
, no witness or murder weapon
	Inaccurate translations, no autopsy, lack of eyewitnesses
	Inaccurate translations, no autopsy, lack of eyewitnesses

	Lead Investigators
	NCIS
	Air Force Office of Special Investigation and NCIS
	NCIS
	NCIS

	Outcome of Case
	Contempt and murder charges dismissed
	Found not guilty, served 20 months in jail
	Goes to trial September 13, 2010
	No misconduct, forced retirement

	Date of Event
	~ November 9, 2004
	August 14, 2005
	November 19, 2005
	November 19, 2005


	Branch of Military
	Marines
	Marines
	Marines
	Marines

	Rank
	Lieutenant
	Lance Corporal
	Captain
	Lance Corporal

	Name of Prosecuted
	Andrew Grayson
	Stephen Tatum
	Lucas McConnell
	Justin Sharratt

	Evidence Examined
	Spy plane video, eyewitness testimony, Iraqi journalist video
	Spy plane video, eyewitness testimony, Iraqi journalist video
	Spy plane video, eyewitness testimony, Iraqi journalist video
	Spy plane video, eyewitness testimony, Iraqi journalist video

	Missing Evidence
	Inaccurate translations, no autopsy, lack of eyewitnesses
	Ballistics, assailant identity, cause of death
	Inaccurate translations, no autopsy, lack of eyewitnesses
	Inaccurate translations, no autopsy, lack of eyewitnesses

	Lead Investigators
	NCIS
	NCIS
	NCIS
	NCIS

	Outcome of 
	Not guilty
	Charges 
	Charges 
	Charges
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	Case
	
	dismissed
	dismissed
	dismissed

	Date of Event
	November 19, 2005
	November 19, 2005
	November 19, 2005
	November 19, 2005


	Branch of Military
	Marines
	Marines
	Marines
	Navy

	Rank
	Captain
	Sergeant
	Lieutenant
	Petty Officer

	Name of Prosecuted
	Randy Stone
	Sanick Dela Cruz
	Nathan Phan
	Melson Bacos

	Evidence Examined
	Spy plane video, eyewitness testimony, Iraqi journalist video
	Spy plane video, eyewitness testimony, Iraqi journalist video
	Inaccurate witness statements, NCIS doctored statements 

	NCIS statements

	Missing Evidence
	Inaccurate translations, no autopsy, lack of eyewitnesses
	Inaccurate translations, no autopsy, lack of eyewitnesses
	No evidence indicating Phan made a false statement, evidence proving Phan’s innocence ignored, status of Iraqi men as terrorists
	Threatened with death penalty

	Lead Investigators
	NCIS
	NCIS
	NCIS
	NCIS

	Outcome of Case
	Charges dismissed
	Charges dismissed
	Charges dropped
	10 months

	Date of Event
	November 19, 2005
	November 19, 2005
	March 2006 and April 26, 2006
	April 26, 2006


	Branch of Military
	Marines
	Marines
	Marines
	Marines

	Rank
	Private First Class
	Lance Corporal
	Lance Corporal
	Lance Corporal

	Name of Prosecuted
	John Jodka III
	Tyler Jackson
	Jerry Shumate
	Robert Pennington

	Evidence Examined
	Melson Bacos’ testimony, NCIS statements
	Melson Bacos’ testimony, NCIS 
	Melson Bacos’ testimony, NCIS 
	Melson Bacos’ testimony, NCIS 
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	statements
	statements
	statements

	Missing Evidence
	Decedent unidentified; incomplete autopsy report-no autopsy photos; defense denied decedent examination; conflicting witnesses
	Decedent unidentified; incomplete autopsy report no autopsy photos; defense denied decedent examination; conflicting witnesses
	Decedent unidentified; incomplete autopsy report-no autopsy photos; defense denied decedent examination; conflicting witnesses
	Decedent unidentified; incomplete autopsy report-no autopsy photos; defense denied decedent examination; conflicting witnesses

	Lead Investigators
	NCIS
	NCIS
	NCIS
	NCIS

	Outcome of Case
	18 months
	Commuted to 15 months
	Commuted to 15 months
	Commuted to 15 months

	Date of Event
	April 26, 2006
	April 26, 2006
	April 26, 2006
	April 26, 2006


	Branch of Military
	Marines
	Marines
	Marines
	Army Green Beret

	Rank
	Corporal
	Lance Corporal
	Sergeant
	Captain

	Name of Prosecuted
	Trent Thomas
	Marshall Magincalda
	Lawrence Hutchins III
	David Staffel

	Evidence Examined
	Melson Bacos’ testimony, NCIS statements
	Melson Bacos’ testimony, NCIS statements
	Melson Bacos’ testimony, NCIS statements 
	Brought up on charges by Lt. General Frank Kearney after being cleared by Major General Thomas Csrnko, commander of U.S. Army Special Forces Command


	Missing Evidence
	Decedent unidentified; incomplete autopsy report-no autopsy 
	Decedent unidentified; incomplete autopsy report-
	Decedent unidentified; incomplete autopsy report- 
	Killed a terrorist, two different investigations, 
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	photos; defense denied decedent examination; conflicting witnesses
	no autopsy photos; defense denied decedent examination; conflicting
	no autopsy photos; defense denied decedent examination; conflicting
	followed the rules of engagement, decedent was confirmed terrorist

	Lead Investigators
	NCIS
	NCIS
	NCIS
	Army CID

	Outcome of Case
	Time served (14 months)
	Time served (14 months)
	Sentenced to 15 years, reduced to 11 years
	Not guilty

	Date of Event
	April 26, 2006
	April 26, 2006
	April 26, 2006
	October 13, 2006


	Branch of Military
	Army Green Beret
	Army
	Army
	Army

	Rank
	Master Sergeant
	Staff Sergeant
	Specialist
	Sergeant

	Name of Prosecuted
	Troy Anderson
	Michael Hensley
	Jorge Sandoval
	Evan Vela

	Evidence Examined
	Brought up on charges by Lt. General Frank Kearney after being cleared by Major General Thomas Csrnko, commander of U.S. Army Special Forces Command
	Kalashnikov rifle, photographs, witness statements
	Photographs, witness statements
	Photographs, witness statements

	Missing Evidence
	Killed a terrorist, two different investigations, followed the rules of engagement, decedent was confirmed terrorist
	Son of decedent did not recognize members of the sniper unit

	Son of decedent did not recognize members of the sniper unit
	Army pathologist unable to determine as much as defense pathologist Dr. Baden


	Lead Investigators
	Army CID
	Army CID
	Army CID
	Army CID

	Outcome of 
	Not guilty
	Acquitted of 
	Acquitted of 
	Acquitted on
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	Case
	
	murder, guilty of lesser charges
	murder, guilty of lesser charges
	all charges

	Date of Event
	October 13, 2006
	April 14, 27, and May 11, 2007

	April 14, 27, and May 11, 2007
	April 14, 27, and May 11, 2007


	Branch of Military
	Army
	Army
	Army
	Army

	Rank
	Sergeant
	Specialist
	Specialist
	Sergeant

	Name of Prosecuted
	Trey Corrales
	Christopher Shore
	John Torres
	Leonardo Treviño

	Evidence Examined
	25th Infantry Division testimony, Iraqi translator testimony
	25th Infantry Division testimony, Iraqi translator testimony
	Sergeant Tristan Miller’s testimony, witness statements
	Sergeant Tristan Miller’s testimony, witness statements

	Missing Evidence
	Killed in self defense in a hostile environment
	Shots fired not linked to detainee’s death

	Deceased not identified
, ulterior motives of witness
	Deceased not identified, ulterior motives of witness

	Lead Investigators
	Army CID
	Army CID
	Army CID
	Army CID

	Outcome of Case
	Acquitted of all charges
	Convicted; granted clemency on May 20, 2008
	Acquitted of attempted premeditated murder
	Acquitted of premeditated murder

	Date of Event
	June 22, 2007
	June 22, 2007
	June 26, 2007
	June 26, 2007


	Branch of Military
	Army
	Army
	Army Ranger
	Navy SEAL

	Rank
	Corporal
	Master Sergeant
	Lieutenant
	Petty Officer

	Name of Prosecuted
	Justin Whiteman
	Joseph Newell
	Michael Behenna
	Julio Huertas

	Evidence Examined
	Sergeant Tristan Miller’s testimony, witness statements
	Eyewitness testimony by fellow soldier
	Eyewitness accounts
	Testimony of “abused” Ahmed 


Appendix D: Outcome of Soldiers Brought up on Charges (Continued)

	
	
	and interpreter
	
	Hashim Abed and Petty Officer 3rd class Kevin DeMartino

	Missing Evidence
	Deceased not identified, ulterior motives of witness
	Body never found, identity unknown, dangerous crime scene environment
	Misidentified decedent, no chain of custody, order of bullets fired, conflicting testimony from prosecution witnesses, Dr. MacDonnell’s findings
	Rights not read, “abuse” to Abed could have been caused by himself, contradictory witnesses

	Lead Investigators
	Army CID
	Army CID
	Army CID
	NCIS

	Outcome of Case
	Acquitted of attempted premeditated murder
	Not guilty
	Sentenced to 25 years; reduced to 20 and again to 15 years
	Not guilty

	Date of Event
	June 26, 2007
	March 5, 2008
	April 21, 2008
	September 1, 2009


	Branch of Military
	Navy SEAL
	Navy SEAL

	Rank
	Petty Officer
	Petty Officer

	Name of Prosecuted
	Jonathan Keefe
	Matthew McCabe

	Evidence Examined
	Testimony of “abused” Ahmed Hashim Abed and Petty Officer 3rd class Kevin DeMartino
	Testimony of “abused” Ahmed Hashim Abed and Petty Officer 3rd class Kevin DeMartino

	Missing Evidence
	Rights not read, “abuse” to Abed could have been caused by himself, contradictory witnesses
	Rights not read, “abuse” to Abed could have been caused by himself, contradictory


Appendix D: Outcome of Soldiers Brought up on Charges (Continued)

	
	
	witnesses

	Lead Investigators
	NCIS
	NCIS

	Outcome of Case
	Not guilty
	Cleared of all charges

	Date of Event
	September 1, 2009
	September 1, 2009


Appendix E: Photo Documentation of Potential Battlefield Crime Scene

This first photo documents the destruction that accompanies an air strike. It also demonstrates how quickly the topography of the land is changed preventing investigators from seeing the crime scene in its original state. It is very possible that this sort of an airstrike can move or obliterate incriminating or exculpatory evidence. This form of airstrike may prevent investigators from even recognizing the geographical location as a crime scene preventing any sort of crime scene processing.  

Appendix E: Photo Documentation of Potential Battlefield Crime Scene (Continued)

Although difficult to distinguish, this photo documents an overturned blue car. Clearer photos of the importance of this vehicle appear later. This would be an example of a medium range photograph.

Appendix E: Photo Documentation of Potential Battlefield Crime Scene (Continued)

This close-up photograph depicts the same blue vehicle in a clearer light. When this vehicle overturned, rocket propelled grenade launchers, extra rockets, and ammo belts used in machine guns were revealed. United States soldiers face this possibility whenever a vehicle approaches them. Any vehicle can be a haven for terrorists and their firepower. 

Appendix E: Photo Documentation of Potential Battlefield Crime Scene (Continued)

This photograph again portrays weapons pouring out of an overturned blue vehicle. This photo again documents the multiple rocket propelled grenade launchers, rocket propelled grenades (RPGs), and ammo belts intended for a medium machine gun. Investigators may conclude from this photographic evidence that there were several terrorists in this vehicle as rocket propelled grenade launchers are very valuable. If someone wanted to shoot a lot of RPGs, they would just need a large supply of extra rockets and not extra launchers.  

Appendix E: Photo Documentation of Potential Battlefield Crime Scene (Continued)

This photo was printed by The Washington Post and claims to be part of the Naval Criminal Investigative Service’s official report into Haditha, Iraq. This soldier is standing next to a blast crater created by an explosive device. Should an explosive device have occurred at a crime scene, evidence would be displaced and possibly even destroyed. 

Appendix E: Photo Documentation of Potential Battlefield Crime Scene (Continued)

Devastation caused by three 1,000-pound bombs dropped by U.S. forces. Damage is extensive. 

Appendix E: Photo Documentation of Potential Battlefield Crime Scene (Continued)

Extensive damage caused by an improvised explosive device (IED) detailing what American soldiers are facing each day they are on a combat tour.

Appendix E: Photo Documentation of Potential Battlefield Crime Scene (Continued)

This photo demonstrates a solider performing videography of a crime scene, specifically the World Trade Center. It demonstrates how crime scene documentation must be thorough as the soldier has gone to the rooftop of a neighboring building in order to properly videotape the scene.

Appendix E: Photo Documentation of Potential Battlefield Crime Scene (Continued)

Journalist Taher Thabet videotaped all of the dead bodies in the incident that has now become known as the “Haditha Massacre.” The photo below is a still photograph taken from Thabet’s videotape on November 20, 2005. It documents the interior of an Iraqi dwelling, one of three that were located near a roadside bomb. 

Appendix E: Photo Documentation of Potential Battlefield Crime Scene (Continued)

This photograph was apparently taken a few days after the Haditha incident but was not made available until June 2, 2006. 

Appendix F: Marine Corps Rifleman’s Creed
:

This is my rifle. There are many like it, but this one is mine. It is my life. I must master it as I must master my life. Without me my rifle is useless. Without my rifle, I am useless. I must fire my rifle true. I must shoot straighter than the enemy who is trying to kill me. I must shoot him before he shoots me. I will. My rifle and I know that what counts in war is not the rounds we fire, the noise of our burst, or the smoke we make. We know that it is the hits that count. We will hit. 

My rifle is human, even as I am human, because it is my life. Thus, I will learn it as a brother. I will learn its weaknesses, its strengths, its parts, its accessories, its sights and its barrel. I will keep my rifle clean and ready, even as I am clean and ready. We will become part of each other. 

Before God I swear this creed. My rifle and I are the defenders of my country. We are the masters of our enemy. We are the saviors of my life. 

So be it, until victory is America's and there is no enemy.
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