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United States District Court

Eastern District of Michigan

Southern Division
	Joseph Saad, individually, Zihra Saad, individually,

Plaintiffs,

- Vs -

City of Dearborn Heights, et al.,
Defendants.

	Civil Case No. 2:11-cv-10103
Motion for Protective Order Regarding Sequestration of Party-Deponents
- Honorable Patrick J. Duggan –
-  Magistrate Judge Mark A. Randon - 
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Motion for Protective Order Regarding Sequestration of Party-Deponents


Plaintiffs, by counsel, and pursuant to Fed. R. Civ. P. 26(c)(1)(E), hereby submit their Motion for Protective Order Regarding Sequestration of Party-Deponents (this “Motion”).  In support of this Motion, Plaintiffs rely on the arguments and authorities set forth in their Memorandum in Support filed contemporaneously herewith.

respectfully submitted this 28th day of september 2011
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Memorandum in Support
A.
Introductory Statement


This Motion seeks a protective Order by the Court pursuant to Fed. R. Civ. P. 26(c)(1)(E) to sequester the individually-named Defendants during their respective depositions.  To date, the depositions of Defendants Gondek, Keller, Nason, and Skelton remain.   The Plaintiffs attempted to depose Defendants Gondek and Nason on September 28, 2011, but Defendants would not permit the sequestration of these parties.  Prior to this deposition, there had been eight (8) depositions taken between this action and the related action (Civil Case No. 10-12635) (referred to hereinafter as, the “related action”).  No party has been present during another party’s deposition at the previous depositions.
B.
Factual Background


1.
The Depositions At-Issue Here

On September 28, 2011, Plaintiffs’ counsel and a court reporter appeared at the office of Defendants’ counsel for the depositions of Defendants Michael Gondek and Richard Nason.  Defendant Gondek’s deposition was scheduled to begin at 10:00 a.m.  Defendant Nason’s deposition was scheduled to begin at 1:00 p.m.  Upon arrival, both Defendants were seated in the conference room.  Plaintiffs’ counsel requested that Defendant Nason leave the room during Defendant Gondek’s deposition.  Plaintiff’s counsel stated that sequestration was necessary for Plaintiffs to fully test the Defendants’ recollection of events and to prevent Defendant Gondek’s testimony from affecting/corrupting Defendant Nason’s recollection of events.   Defendants’ counsel refused solely on the grounds that Defendants had a “right to be present” at each other’s deposition.  


2.
The Defendants’ Conduct During Discovery

Prior to scheduling the depositions at issue herein, Plaintiffs sought the individually-named Defendants’ employment/personnel records in Plaintiffs’ First Set of Interrogatories and Requests for Production of Documents to Defendant City of Dearborn Heights dated August 1, 2011.  On August 29, 2011, Defendants sought a two-week extension to produce the foregoing.  Plaintiffs provided this extension but noted that the discovery would be required prior to the Defendants’ depositions (which were being scheduled for late September).

On or about September 14, 2011, the Defendant City of Dearborn Heights provided its Response to Plaintiffs’ First Set of Interrogatories and Requests for Production of Documents.  The individually-named Defendants employment/personnel records were not disclosed as the Defendants objected to disclosure on the basis of a “privilege.”  On September 15, 2011, Plaintiffs’ counsel emailed Defendants’ counsel Jeffrey Clark to resolve the dispute to avoid the filing of a Motion to Compel.  Mr. Clark did not respond to this email.  
Instead of and in lieu of responding to Plaintiffs regarding production of the Defendants’ personnel files, Plaintiffs received a correspondence from Patrick R. Sturdy (who has never appeared in this or the related action and with whom Plaintiffs’ counsel has have never corresponded) dated (purportedly) September 14, 2011 (though postmarked September 15, 2011 and received by us on September 16, 2011).  Mr. Sturdy’s correspondence requested that Plaintiffs correct multiple discovery responses within seven days—the majority of which comprised requests to Plaintiffs to re-answer questions already asked and answered during Plaintiffs’ depositions the week before.  
Plaintiffs responded by making an identical request since the Defendants provided essentially the identical responses by which they complained of in the Sturdy correspondence.  Further, Plaintiffs noted that an identical request regarding Defendant Michael Krause’s personnel file in the related action was not deemed objectionable to Defendants on the basis of any “privilege” at that time and that to Plaintiffs’ knowledge, nothing in the pertinent law had changed which now permitted Defendants to assert a privilege here.  
The following week, Mr. Sturdy telephoned Mr. Hadous to request additional time to produce the employment/personnel files.  Mr. Hadous and Mr. Sturdy agreed to an extension until Monday September 26, 2011 to produce the employment/personnel files.  However, since the deposition of Defendant Carrie Cates was scheduled for Monday, it was agreed that the Cates’ employment/personnel file would be produced in advance of her deposition.  Mr. Sturdy then suggested that the parties “revisit” their discovery dispute after the depositions (a request which confirmed Plaintiffs’ suspicion that the Sturdy correspondence was a deliberate attempt to delay and hinder Plaintiffs prior to Defendants’ depositions).


This is not the first time Defendants have delayed/hindered Plaintiffs.   In the related action, Plaintiffs served the Defendant City of Dearborn Heights with Plaintiffs’ First Set of Interrogatories and Requests for Production of Documents on or about August 1, 2010.  As of November 2010, Defendants had not responded.  Plaintiffs made repeated telephone inquiries to Defendants regarding this discovery.  Defendants responded by letter dated November 9, 2010 requesting that Plaintiffs respond to Defendants’ First Set of Interrogatories and Request for Production of Documents—a discovery request that was never made and which was not made until on or about January 4, 2011.  That same day, Mr. Hadous notified Mr. Clark that Plaintiffs never received Defendants’ discovery requests.  Mr. Hadous then asked Mr. Clark to respond to Plaintiffs’ discovery.  Mr. Clark stated, “Motions not necessary--we'll get responses out (I thought we did already).”  Ten (10) days later Plaintiffs still had not received a response to their Discovery requests.  Mr. Hadous emailed Mr. Clark once to request Defendants’ responses, Mr. Clark responded, “Hope to have them out by next week.  My assistant is re-sending our requests to you as we talked about the other day.”
Plaintiffs have endured multiple delays, accommodated multiple requests for extensions, and simply disregarded Defendants’ blatant gamesmanship intended solely to delay, annoy, and hinder opposing counsel.  
B.
Argument

This Court has the authority to limit who may attend depositions, including parties, upon a showing of “good cause.”  Beacon v. R.M. Jones Apartment Rentals, 79 F.R.D. 141 (D.C. Ohio, 1978) (precluding certain parties from attending depositions because “an order of sequestration of witnesses, made routinely in trials, will permit the greatest opportunity for evaluation of the testimony secured).  See also, Galella v. Onassis, 487 F.2d 986, 997 (2d Cir.1973); (right of one party to test truthfulness of witnesses may trump the right of party to participate in his/her case); In re Levine, 101 B.R. 260, 262 (Bank. D. Colo. 1989) (plaintiff's desire to be able to “test the observation, recollection and communication of each deponent independently,” constituted good cause to sequester party deponents when plaintiff alleged fraud and conspiracy to commit fraud).
The underlying policy behind this rule was clearly articulated in the case of Dunlap v. Reading Company, as follows:

[S]equestration will deny to the dishonest witness the advantage of observing the experience of other witnesses as they give their testimony on direct examination and are confronted with contradictions or evasions under cross-examination. At the least, it will make available the raw reactions and the individual recollection of each witness unaided by the stimulation of the evidence of any other witness.
30 F.R.D. 129 (E.D.Pa.1962).

Here, the testimony to be sought at the Defendants’ depositions regards an incident which took place over one full year ago.  Further, Defendants are police officers in the City of Dearborn Heights.  Defendants acknowledge that in their experience, a police officers’ testimony carries considerable weight.  (CITE DEPOSITION).  

Here, most, if not all of the evidence at trial, will derive from the parties’ recollection of events and the credibility of the parties’ testimony.  Plaintiffs have a right to test fully the observation, recollection, and communication of each Defendant.  Plaintiffs’ right to do so is especially crucial where, as here, the parties’ testimony and recollection of events will be relied heavily upon by a reasonable trier of fact.  Defendants cite no reason for insisting on the presence of multiple defendants (who have yet to be deposed) during a deposition except to state that the parties have a right to appear and the rules do not prevent them from appearing.  

Plaintiffs would ask the Court to consider the parties’ respective positions in light of the comments regarding the credibility of the Defendants’ earlier testimony made by the Honorable Carole F. Youngblood:

Here, I have to say that these officers have all been impeached by the Preliminary Exam transcripts.  They have stated several times different things in their testimony.  If I could go through my notes, I would have a chance to put forth all of those . . . . There is - - the evidence is too contradictory.  There are just too many, too many misstatements and statements contradicting each other to find Officer Keller’s testimony in a light more credible.  
Exhibit.
Conclusion

For the foregoing reasons, Plaintiffs respectfully request that this Honorable Court grant Plaintiff’s Motion and Order the Defendants sequestered during their respective depositions.  Plaintiffs further respectfully request an award of attorneys’ fees and costs.

respectfully submitted this 28th day of september 2011








HadousCo. |pllc 








/s/Nemer N. Hadous                                             ‘                                           







By:
Nemer N. Hadous |AZ: 027529 | CA: 264431|








United States District Courts:

  







    - District of Arizona

 







    - Eastern District of Michigan

835 Mason Street, Suite 150-A


Dearborn, Michigan 48124


P:  (313) 450-0687
F:  (888) 450-0687

D: (313) 415-5559


E:  nhadous@hadousco.com
 

Attorney for Plaintiffs

joseph saad and zihra saad


11-10103-NOD-KELLER
PAGE  
11-10103-NOD-KELLER

