
GENERAL COURT-MARTIAL PROCEEDINGS CONTINUED
[The court was called to order at 0733 hours, 13 October 2011, with all parties present.]

MJ:
Please be seated.  The court is called to order.  


ATC:
All parties are present.

MJ:
Counsel, just to clarify some of my comments prior to adjourning for the evening last night with respect to my availability.  I wasn’t intending to indicate that I would not be available to finish this court-martial; however, the next proceedings actually scheduled for this courtroom so obviously we will not be bumped for any reason but to the extent we can avoid delaying that case, which was my concern.


CDC:
Yes, sir, I think you also expressed yesterday that if it was necessary, you would do it.


MJ:
I would do what?


CDC:
Well, we would finish this trial without bifurcating it or whatever.


MJ:
Absolutely.  This case won’t –


CDC:
Yes, sir.  You made that clear yesterday.


MJ:
Yes.  This will not be bumped or terminated in any way or continued because of another case.  That case will be the one that’s pushed.


CDC:
Yes, sir.  


MJ:
Very well.  


CDC:
Sir, as a preliminary matter, we would like permission from the court to – even though we asked for him to be on standby, Dr. Benedict – we would like to excuse him for further participation in the trial.  


MJ:
Government?


TC:
No objection, Your Honor.


MJ:
All right.  My only concern, defense, is that I may have further follow-up questions of Dr. Benedict.


CDC:
Yes, sir, that’s an important concern.  Well, let me ask you this, sir.  If we were able to arrange a telephone connection with him, would that be satisfactory?


MJ:
Well, my first question is, is Dr. Benedict still here or has he already been released?


CDC:
He’s here.  I think today is his 20th wedding anniversary so he had booked a flight for 9:30 this morning.  So, he’s here right now and he can change his travel plans, sir.  


MJ:
All right.  Is he in the building?


CDC:
He was just a few moments ago.  May I have a brief recess to go check?


MJ:
Yes, you may, and the reason I ask is because I have come up with at least one or two perhaps brief questions of Dr. Benedict after we recessed.  So –


CDC:
Can we just recall him, sir?  Would that be –


MJ:
To the extent if it’s not objectionable to either side, I would like to recall him to testify or to retestify and then if I am satisfied that my questions have been satisfactorily answered; I will allow him to be released.


CDC:
That sounds like a perfect solution, sir.  May we have a brief recess to get him?


MJ:
Absolutely.


CDC:
Before he leaves the building?


MJ:
Absolutely.  If he is not in his service dress uniform, I will not hold that against him.


CDC:
It turns out he is not.


MJ:
If he is in travel clothes which I noted that Dr. Benedict has entered the courtroom and he is not in his service dress, that is permissible.  Obviously, this is a –


CDC:
I’m not familiar with all the Army uniforms, sir, but I don’t think that’s one of them.  


MJ:
I am certain it is not.  However, since Dr. Benedict is in the room, does either side have any objections to recalling him at this time?


CDC:
No, sir.


TC:
No, Your Honor.


MJ:
All right.  Dr. Benedict, I notice you are in the courtroom.  If you would return to the witness stand?  You are reminded that you are still under oath.  In the interim period of when we last recessed, I had thought of a question or two and perhaps you have knowledge, perhaps you don’t.  But to the extent I can knock those out now, I would like to do so.

COLONEL BENEDICK, was recalled to the stand by the military judge, reminded he was still under oath and testified as follows:

EXAMINATION BY THE COURT

Questions by the Military Judge:

Q.
Dr. Benedict, you mentioned delirium and the questions were posed to you about what’s commonly called “blackout state.”  My understanding, and correct me if I am wrong, is that those are two independent terms?


A.
Yes, because what is commonly called “a blackout state” really isn’t a description of memory and the loss of memory.  And in fact, there probably are more medical terms that describe a blackout state as well.  “Delirium” is that constellation of symptoms and behaviors that may include and usually does include memory loss but is bigger than just memory loss.


Q.
All right.  So there can be independent memory loss based on what are commonly understood as an alcohol induced blackout and there can also be memory loss due to delirium?


A.
That’s correct.


Q.
Now, can those overlap?  For example, if somebody is in a state of delirium and under the influence of alcohol to the extent that they may be subject to what we know as “blackouts,” can an alcohol induced blackout occur during delirium state?


A.
Yes, it can.


Q.
Now this is perhaps more speculative, but while an individual is in a state of delirium, and you’ve heard the testimony in this case regarding the facts and circumstances.  Can you provide any opinion as to the length of that delirium state would last, either at a single period of time or over a length of time?

A.
It is speculative as you’ve suggested.  However, one thing that we know about delirium, deliria, I guess would be the plural is that they resolve gradually over time.  They start out very suddenly.  It’s the definition acute onset.  It’s called an “acute confusional state,” but the symptoms of deliria when they are measured in a hospital, people seem like they’re back together but they still have deficits.  So, when a person becomes re-oriented to place you’ll say, like for a hospital patient you may say, “That’s great that you remember you’re in a hospital now.  Do you know what day it is?”  And they’ll be off several months or you’ll ask them to draw a clock and point to the hours of 10 to 6 and they’ll still be off.  So that it resolves more gradually than it comes on and it may be actually hard to know when it’s over.  In this particular case, what we believe is that the accused went down the hill at some point and either passed out or fell asleep and then by the time he awoke he was much more oriented, knew where he had to be.  Clearly he didn’t think he needed to flee the area.  He got himself back to the base.  So it was over or for all intents and purposes, it was over when he awakened.  But when it ended exactly is, I think you’re right – it’s very difficult to tell.  Chances are it was ongoing when he fled.  It was clearly – he was in the throes of it when the behaviors that were alleged were occurring, when he was trying to flee.  So when it stopped, I couldn’t tell you but it seems like it was over by the time he woke up.


Q.
All right.  Now with respect to what you just said about when he was attempting to flee.  Are you referring to the incidents when he fled from Ms. No Mocassin?


A.
Yeah, while he attempted to – it was going on when he attempted first to get himself from the moving car when he was punching his wingman, he was in the throes of it.  It was ongoing at the time when he was leaving the scene of the vehicle, wherever that was, if he was still in it until presumably some point during the early morning hours or the hours when he woke up.


Q.
All right.  With respect to your diagnosis here or at least your analysis and conclusions, you seem to have mentioned that the state of delirium may have been – there may have been times where the accused may have come out of them.  Specifically, after he had some rest.  Is that to imply that the sleep deprivation would be the primary cause of that delirium or something else?


A.
Well –


Q.
Or do you not have enough information?


A.
I really – again, I think that when delirium occurs, frequent – often there’s a primary cause as in the case of infection.  We treat the underlying infection and it goes away; however, in other circumstances it’s really multi-factorial and I believe this is one of those circumstances where it was a combination of sleep deprivation; the unfamiliarity, the lingering – everything I said before.  The lingering effects of Dexedrine, the substance used.  I can’t tease out.  I don’t feel comfortable trying to tease out which was the most predominant factor.  Others seem to have more comfort with that.  I think it was a whole lesson of a number of things.

Q.
All right.  With your experience with individuals in delirium state, is there any precipitating factor that might bring them out either temporarily or obviously, perhaps not permanently because it depends on the circumstances that brought them into the delirium state.  But, for example, I think we heard testimony that the other individual present, Captain Adams shook the accused and mentioned something to the effect that he was “too drunk and it’s time to perhaps go back to base.”  Is there something that would bring an individual out of the delirium state?


A.
I mean, in a hospital setting we use medications and I think with a disoriented person, sometimes, hey, you know, because remember, part of this is inability to sustain attention and sustain focus.  I think that it’s quite possible that briefly Captain Adams would be able to – hey.  I wasn’t there and couldn’t witness it so I don’t know but it seems possible that you could reorient someone.  “Oh, okay, yeah, yeah, yeah.”  And in my experience in hospital settings, that kind of reorientation without medication – it’s very fleeting so you – it’s possible but it’s not likely to be a – I guess if it was lasting then you have solved the problem.  That’s unlikely to occur.


Q.
All right.  Something akin to and I don’t want to over simplify, throwing cold water in the face or some event that may shake him out of it perhaps temporarily?


A.
Yeah, I would say that that’s a possible but unlikely to be effective until the multiple causes have had their time to run their course.


Q.
All right.  There’s been at least evidence presented that a vehicle was crashed in this case.  If the accused was driving the vehicle in the delirium state and they crashed the vehicle, could that be enough to at least temporarily bring him out of this state or orient him to reality?


A.
That’s an interesting question.  I don’t have any – I’m not aware of any studies like that.  It would seem to me – this is speculation.  It would seem to me that to reorient somebody would take more than the jolt.  So I don’t think it’s the – so, for example in the Captain Adams’ version, I don’t think it’s the shaking.  It’s the, “Listen to me.  You’ve had too much to drink.  I’m your friend.”  That’s what’s doing it, not the physical.  I don’t know if any reports of being jolted out of a delirium, if you will.  So I don’t see that as possible, but I can’t – I don’t know that it’s been tested.


Q.
All right.  You don’t see that it’s possible or you don’t see it as likely?  Because, again, we’re talking possibilities here.


A.
Good question.  I certainly don’t see it as likely.  I’m not aware of it even being possible.


MJ:
All right.  That’s all the questions that I had of the Doctor.  However, based on my questions, does either side have follow-up questions?  Defense, it’s your witness?


CDC:
Oh, I’ll go first, sir?


MJ:
Yes,


CDC:
Thank you.  Yeah, also briefly.
DIRECT EXAMINATION

Questions by the Civilian Defense Counsel:

Q.
Dr. Benedict early in that line of questioning, the military judge asked you about the end of it.  I think you resolved you know where the end of the state of delirium might be and it had to do with escape.  Were you allowing in your answer for all possibilities of the facts in this case being true?  In other words, if his escape occurred at the onset of the assault in the car and under a theory that both Bob and Pat left at the same time, does it also include a scenario where he actually did drive off in the car and crash it?  Is that what you meant by “escape?”

A.
What I’m saying is that to my – by my best guesses the delirium did not end until when he was down the hill sometime sleeping it off, so to speak.  So I don’t – regardless of whether it was occurring up and down the side of the hill, he was still delirious until some point much later or hours later.  


CDC:
Thank you, sir.


MJ:
All right.  Government?


STC:
Yes, Your Honor.

CROSS-EXAMINATION

Questions by the Senior Trial Counsel:

Q.
Just following up on my questioning the Doctor about  jolted out of this delirium state.  Could the lowering of his blood alcohol level have led to the resolution of his delirium?

A.
If this were purely alcohol intoxication delirium, then with time –- actually – you now, it’s another interesting question because I don’t know that delirium –- time corresponds to blood alcohol level.  But to the extent that alcohol was contributing as he was metabolizing alcohol that would be contributing to the resolution, yes.


Q.
And going back to the discussion about sleep deprivation.


A.
Oh, let me clarify one thing.  The other question is when one’s blood alcohol level starts to drop, because it is not necessarily the moment one downs one’s last can of beer.  It would be sometime after that.  You are still absorbing it so I don’t even know when – we can’t tell when the last drop of beer went in to him, when his blood alcohol level started to go is a little unclear.  But at some point he metabolized that alcohol and it was no longer in his system and that would have contributed to the resolution of his delirium.  Sorry.


Q.
Yes, sir.  Thank you.  And then going back to the questions about sleep deprivation.  Just to be clear, what evidence do you actually have of sleep deprivation?


A.
Again, that’s – the circumstances of the event in terms of what he was supposed to be doing.  His reports clearly – and then to the extent that they do so, the other statements about what the other guys on the crew were doing as well.  So, essentially it comes down to his reports.  


STC:
Thank you, Doctor.  No further questions.


MJ:
Defense, anything else?


CDC:
No, sir.

[The witness, after being instructed not to discuss his testimony, was permanently excused and left the courtroom.]


MJ:
All right, defense?

CDC:
Thank you for that courtesy, Your Honor.  Your Honor, the defense now calls Captain Lesser.


MJ:
Proceed.

CAPTAIN DAVID R. LESSER, United States Navy, was called as a witness for the defense, was sworn and testified as follows:

Questions by the Assistant Trial Counsel:

Q.
Sir, would you please state your name, rank, and unit of duty assignment?


A.
It’s David R. Lesser, Captain.  Medical Service Corps, U.S. Navy, currently assigned to the Armed Forces Radiobiology Research Institute.

MJ:
Captain Lesser, could you please spell your last name for the record?


A.
It’s L-E-S-S-E-R, sir.


MJ:
Thank you.

DIRECT EXAMINATION

Questions by the Civilian Defense Counsel:

Q.
Morning, Captain Lesser.

A.
Morning.


Q.
What are your current duties at the Armed Forces Radiobiology Research Institute?


A.
I’m the Deputy Scientific Director.  I oversaw responsibilities of the research conducted at the Institute.  Also, their Test Facility Manager.  This is a requirement if you’re going to do a good laboratory practice studies if you have hopes of getting a new drug into the FDA for pharmaceutical development.  And so I have oversight of that external sort of research that goes on at the laboratory.


Q.
How long have you been in that position?


A.
I just PCS’d there and so that was a month or two.


Q.
Where did you work just prior to that job?


A.
Worked at the Armed Forces Institute of Pathology in the Division of Forensic Toxicology and I worked there for two years.  I did have a previous assignment at the AFIP in the same division and that was for about four years.  I was the Deputy Chief of the Division.  I was the Chief of the Division for a short period of time.  There oversaw responsibilities of the toxicology testing that was performed, management oversight, financial oversight.  Part of my job was to testify in court in proceedings like this.


Q.
And sir, can you define “forensic toxicology” for us?


A.
“Toxicology” is the study of the disposition of chemicals in the human body and the forensics aspect of that is applying what you know or from toxicology to a legal setting or proceeding.


Q.
What is your educational background?


A.
I have a PhD in Biochemistry.  I got that at the University of Pittsburgh.  Also a Masters in Bio Chemistry and a B.S. in Biology.  


Q.
Have you had any specialized training in toxicology?


A.
From the University of – this was at Berkeley, I took some courses to get a Certificate in Hazardous Materials Management.  I had courses in toxicology when I took that or did the Certificate program.  Short courses through this society of forensic toxicology like drug metabolism, alcohol metabolism.  At the University of Indiana I took a two week or I believe it was a one week course in alcohol.  The American College of Medical Toxicologists recently took a course in ethanol, alcohol and marijuana.


Q.
The University of Indiana.  Is that the one in Pennsylvania?


A.
No, that’s in Indiana.


Q.
We graduates prefer that you call it Indiana University.

[LAUGHING]


Q.
Do you have any publications in the field of forensic toxicology?


A.
I do.


Q.
Can you tell us about those?


A.
There’s one that deals with amphetamine and methamphetamine, how you identify it.  There is another one with THC, marijuana and the degradation of marijuana.  Another one with LSD, it was looking for an alternate means to try and identify LSD in human specimens.

Q.
How long have you been in the Navy?


A.
Let’s see.  Since 1990.


Q.
You mentioned that one of your responsibilities is to testify in court as an expert witness?


A.
Yes, sir.


Q.
How many times have you testified in court?


A.
I’ve been testifying since I think 1991.  I’ve never kept track, so many times throughout the years I’ve testified for both prosecution and defense.


Q.
Have you – and in those courts were you qualified as an expert witness?


A.
Yes, sir.


Q.
Have you ever been disqualified or failed to qualify as an expert witness in court?


A.
No, sir.


Q.
And the expertise field would be forensic toxicology?


A.
It was forensic drug testing and forensic toxicology.  Yes, sir.


CDC:
Your Honor, at this point the defense would move to qualify to designate Dr. Lesser as an expert in the field of forensic toxicology.


MJ:
Government?


ATC:
No objection.  


MJ:
He will be recognized as an expert in forensic toxicology.


CDC:
Thank you, Your Honor.

Questions by Civilian Defense Counsel:

Q.
Dr. Lesser, what is “amphetamine?”


A.
It’s a stimulate.  It’s also classified as a Schedule II compound by the DEA.  It has some medicinal use but high potential for abuse.


Q.
What is “Dexedrine?”  


A.
It’s – amphetamine.  It’s a – there’s two forms of amphetamine.  There’s a “D” form and then “L” form of amphetamine.  The best way for me to describe it is you have two hands.  You have your left hand and you have your right hand and no matter how much I try, I can’t superimpose my right hand on my left hand.  So in a sense you have an “L” form of amphetamine and you have a “D” form of amphetamine.  Their structures are different, that they have their atoms and they are spaced differently just like my fingers are oriented and spaced differently and they act differently.  “D” form being more potent than the “L” form.

Q.
The record should reflect that the witness demonstrated with his hands, first holding them apart and then holding them on top of one another demonstrating that they don’t match because they’re opposite.  Captain Lesser, what is “D” amphetamine?


A.
“D” amphetamine is the more potent form of amphetamine.


Q.
Do we know this as “Dexedrine?”


A.
It’s known as “Dexedrine.”  It’s an amphetamine.  It’s in Adderal.


Q.
What is Dexedrine used for?


A.
It has been used to treat narcolepsy which is a sleep disorder.  ADHD –


Q.
Which stands for what?


A.
Attention deficient hyperactivity disorder.  It’s also been used for weight loss.


Q.
Is weight loss it’s intended use?


A.
It’s not really it’s intended use.


Q.
What are some of the effects of Dexedrine on the body?


A.
Well, you have some of the effects like increased heart rate, increased blood pressure, increased alertness, wakefulness, euphoria, primarily.

Q.
Are their potential side effects or adverse side effects from using Dexedrine?


A.
Yes, they have been reported like aggressive behavior, paranoia, delirium, psychoses, lack of sleep or inability to sleep.


Q.
Loss of appetite as well?


A.
Loss of appetite.


Q.
Mood swings?


A.
Mood swings.


Q.
Paranoid behavior?


A.
Paranoid behavior.  Yes, sir.


Q.
An unusual suspicious feeling of others?


A.
Right.  Paranoia like behavior.


Q.
Would it include believing things to be true that are not true?


A.
Yes, sir.


Q.
Okay.  Are you familiar with any case studies that report such adverse side effects?


A.
Yes, sir.  I have read quite a few case reports, you know, the adverse side effects.


Q.
Can you give us some examples of what adverse side effects were observed?


A.
Well, in the case of – there was one study that – I’m aware of where they gave five or 10 milligram tablets to healthy individuals and after a cumulative dose of I believe it was from 55 to 75 milligrams, it induced psychoses in the individuals that were tested.  Another study where they gave – again, these were cumulative doses of 10 milligrams to individuals.  In this group that they studied, there were psychoses or psychoses developed after one day of – after they received a total dose of anywhere from 100 to 750 milligrams of amphetamine.  I’m aware of one study, well, not a study but a report in a literature where it was a female, I believe she was 20-21 years old.  She received or she took 25 milligrams of amphetamine over the course of – from the morning to the evening and she developed a psychoses.

Q.
Are you generally familiar with the facts in this case, Dr. Lesser?


A.
For the most part, I would say.  I did sit in and listen.


Q.
So do you know if go pills or Dexedrine were prescribed and used by Lieutenant Burke?


A.
My understanding is they were.  Yes, sir.


Q.
Now, what were those go pills comprised of?  Dexedrine or the amphetamine?


A.
Dexedrine or “D” amphetamine.


Q.
The same thing?


A.
Same thing.


Q.
Are you aware that he was prescribed seven Dexedrine tablets?


A.
Yes, sir, that’s what I have been told.


Q.
Okay.  And how were those to be used?


A.
I believe that they were three that were to be used on the flight to Cutter and four on the return flight from Cutter to I believe it was Ellsworth.


Q.
Okay.  What is your belief as to how many he used on the way back?


A.
Four tablets and they were 10 milligram tablets and the dosing was four hours apart.  I believe there was an initial time during the flight maybe four or five hours before the first amphetamine tablet was taken and it was followed by – after four more hours another 10 milligram tablet, same thing.  After four hours, another 10 and then one final tablet four hours later.


Q.
Okay, sir.  What happens when Dexedrine is taken?


A.
Well, in this case it would have been orally ingested.  It would have gone to the stomach, intestines.  It would have been absorbed.  It’s distributed throughout the body.  It’s metabolized primarily in the liver and it will be excreted through the kidneys in the urine and that’s essentially, I mean, the general outline of what happens.


Q.
You used the term “metabolize.”  When you say that, what does that mean?


A.
The amphetamine will be broken down into other chemical compounds and it’s easier for the body to excrete or get rid of these compounds, primarily because your body tries to make them more soluble in water so it can excrete.


Q.
Now I’m going to ask you how quickly is Dexedrine normally metabolized and eliminated from the body and in that regard, a question came up yesterday regarding the half-life of Dexedrine.  Can you address that?


A.
The half-life can vary quite a bit.  It can be anywhere from maybe four or five hours upwards to 30 or more hours.  I’ve seen reports of 31 hours to 34 hours potentially and that’s primarily the result of urine ph.  An individual’s urine ph can vary from individual to individual.  It can vary among populations.  It can vary within an individual from when they wake up in the morning to when they go to sleep at night.  Basically, if you have an acidic ph, it’s easier for the body to excrete the amphetamine and so you have a shorter half-life.  That’s where you might see four or five, six hours.  If you have a basic urine it’s more difficult for the body to excrete urine or amphetamine.  Actually, it’s reabsorbed more easily and so the half-life increases.  So it can be anywhere from, you know, like I said, four or five, six hours upwards to 30 or so hours.


Q.
Let’s go back and talk about half-life.  What do you mean by “half-life?”


A.
Well, the half-life is the amount of time that it takes for one-half of the original amount to disappear.  So, for example, if you have a hundred percent, okay, of some chemical compound and you notice after two hours you have 50 percent and then after another two hours you have 25 percent remaining.  And another two hours later you have 12-1/2 percent remaining.  The half-life is two hours.


Q.
I’m not very good at math, but are you saying basically that if you know the half-life for a given urine ph of a given individual, there are predictions that can be made as to how long it will take the body to eliminate half of that dose from the body?


A.
Right.  From the blood.


Q.
Right.  So when you talk in terms of four or five hours up in excess of 30 hours depending on individual components or individual characteristics, you are talking about only half of the amount being eliminated from the body of whatever the dose was?


A.
Only half the amount.  However, you have to factor in also the metabolism is taking place during that period of time.  So it depends on what you are talking about.  If you are talking about unchanged drug versus metabolites that might be accumulating.


Q.
Well, let’s talk about the effects of not just one dose and the half-life thereof.  What about multiple doses over the periods of time that we’ve discussed in this case?


A.
Well, what we have tried to do there is maintain some sort of steady state level of amphetamine in the blood because essentially what would happen, is if you take one dose you’re going to reach a maximum concentration and depending on the half-life, you’re going to then start excreting metabolizing that amphetamine and you know, the levels could decline rapidly if you have a half-life of say four hours and they could stay up substantially if the levels remain high with a half-life of 30 hours.  

Q.
Are the effects of amphetamine influenced by the rate of metabolism or elimination?


A.
Yes, there are studies that have been done.


Q.
Can you describe that for us?


A.
In one study, in the study that I’m aware of, there were 18 individuals that were admitted to a ward in the midst of psychoses and what they did was that they treated the individuals either with ammonium chloride or sodium bicarbonate.  In the one case when you gave ammonium chloride to the individuals, you acidified their urine and in the case where you gave them sodium bicarbonate, you basically basified their urine or their blood.  And in the case of the individuals that had an acidic urine, their psychoses cleared within two days.  The individuals that had a basic urine, their psychoses were extended outwards to four or five days.  So the ph of the urine alone can have a significant effect on the length of time of a psychoses.

Q.
Is it fair to say, sir, then that the effects that amphetamines are expected to have on the body or on the mind or wakefulness or whatever, are going to be extended by multiple doses over a period of time?


A.
Can you repeat the question?


Q.
Yes.  Yes.  Dexedrine, an amphetamine is expected to have a particular effect on the body and mind and wakefulness is one effect.  Is it fair to say that you take multiple doses over a period of time you are going to maintain that wakefulness for a longer period of time?


A.
Right.  You will maintain that effect.


Q.
Right.


A.
Because as I described earlier, you take amphetamine it reaches a peak level and then depending on half-life, it will start decreasing – the levels decreasing and to maintain the alertness and other effects that you are trying to maintain, you will want to take another amphetamine tablet.


Q.
What are “metabolites?”


A.
Metabolites are the breakdown products of a chemical compound.


Q.
And those breakdown products, do those remain in the body for a particular period of time?


A.
They can and they do.  They are eventually excreted or perhaps broken down even further themselves.


Q.
In the case of Dexedrine metabolites, will those metabolites themselves have any effect on the body?


A.
They can.  One of the metabolites that’s produced in a small amount is norephedrine.  It’s also known as phenylpropanolamine.  It has effects similar to amphetamine, not as potent.  There are other metabolites one is a hydroxyl amphetamine which is known to have psycho activity similar to amphetamine and then there’s a hydroxy norephedrine which is a metabolite of the norephedrine and also is suspected to have psycho activity like amphetamine.  These are all produced in relatively small amounts; however, some studies have suggested that the metabolites may be involved in the development of psychoses.


CDC:
Thank you, Dr. Lesser.  No further questions, Your Honor.


MJ:
Government, cross examination of the witness?


ATC:
Yes, Your Honor.

CROSS-EXAMINATION

Questions by the Assistant Trial Counsel:

Q.
Good morning, Captain Lesser.

A.
Morning.


Q.
The first part of your discussion with Mr. Puckett, you were talking about the basic definitions of amphetamines, typical uses that you’ve seen and one of those uses was maybe not a prescribed use, but weight loss.  Is that correct?


A.
Yes, sir.


Q.
And appetite suppressant?  Is that effectively what it’s trying to do?


A.
Yes.


Q.
Okay.  Now what’s the level of appetite suppressant that one would see or expect to see from use of amphetamine?


A.
In blood.  If it was like a 10 milligram dose and I am not familiar with what they give an individual for – how much they give an individual for appetite suppression.  But if it’s a 10 milligram dose, the amount that you would see in blood is somewhere between 30 and 40 nanograms per mil.  


Q.
What physical signs would you see if a person had a high level of amphetamine in their system?


A.
Might have some agitation.  You might see some sweating.  Certainly an increased heart rate.  Blood pressure would be increased substantially.  Some of the effects like we talked about delirium, psychoses, paranoia, from high levels of amphetamines.


Q.
The paranoia, that’s up here; not a physical aberration – it’s not something I can just see?


A.
Well, I mean, someone might be jittery, talkative.  Again, someone might be picking at their skin because they feel like there’s pins and needles.


Q.
The sweating and the jittery, could that look like adrenalin – that somebody was on adrenalin?


A.
Well, one of the things that amphetamine does is it releases more norepinephrine which is essentially; it’s like an adrenalin type compound.  


Q.
Is it likely to have a psychological symptom without having a physical symptom?


A.
Psychological symptom without a physical symptom?  In all cases that I’m aware of, individuals that were given amphetamine they had like an increased heart rate.  They had increased blood pressure.  Whether or not they were sweating or had some of these other effects want described, so I mean in terms of some of the physical symptoms, I would say that you can’t separate the two.  There were some of them anyways.

Q.
So, let me ask that question to get an alternate answer.  Is it likely to have psychological symptoms without physical symptoms?


A.
I would say for the most part, no.  


Q.
And typically if you see side effects at low levels or high levels?


A.
High levels.


Q.
Occasional use or habitual use?


A.
Well, it depends.  There are reports where someone that doses or takes doses or amphetamine like 10 milligrams sometime later, 10 milligrams sometime later, or 50 milligrams followed by another 50 milligram dose followed by another 50 milligram dose.  That somehow synthesizes in the individual to – like a psychotic type behavior.  There are reports where individuals have been given a single dose -- IV dose of 200 milligrams and experienced no psychoses.  So it’s –-

Q.
Let’s talk about case reports.  What is the reliability of a case report?


A.
We certainly rely on the scientists’ reputation for honesty.  The research and ethics and to that extent that these reports are generated and peer reviewed and we have to rely on them.


Q.
I ask because as a lay person, my understanding of a case report is that it’s kind of like a flag put up by a doctor that just says, “I happened to see this strange occurrence.  Everybody else look at this strange occurrence.”  Is that true?


A.
Right, but it has led to – for the sample Chantix, which is a drug that individuals take to stop smoking.  There were enough reports and literature from individuals taking Chantix that FDA decided to put blackbox warning on the label saying basically that Chantix can produce early to like aggressive type behavior.  So one report might mean one thing.  Other reports might mean something else or lead to something else.


Q.
I kind of want to loop back around, so are side effects more common in occasional use or habitual use?


A.
Habitual use.


Q.
And some of the case reports that you had mentioned there’s one 55 milligrams to 75 milligrams.  It sounded like a one time use or a very narrow time frame for the use and it resulted in a psychoses.  Is that correct?


A.
Yes, sir.


Q.
Do you know how much amphetamine may have been in Lieutenant Brooks’ system on the day that we’re talking about?


A.
Well, I mean, the maximum – there were four doses that were taken so that was 40 milligrams.


Q.
How do you know four were actually taken?


A.
From – what I’ve been told.

Q.
By who?


A.
By Mr. Puckett and also by Lieutenant Burke.


Q.
Did you review Lieutenant Burke’s medical record?


A.
No, I didn’t.


Q.
Talking about these case reports again and the studies that you had mentioned.  Do we know the medical background of these individuals?  Were they Air Force members?


A.
No, they weren’t Air Force members.  The individuals like in the one study that were admitted in the midst of a psychoses, these were individuals that were long time users of amphetamine.


Q.
Were they fit like Lieutenant Burke is?  What is the likelihood that they had as good health of Lieutenant Burke?


A.
I can’t answer that question.  I really don’t know.


Q.
You said they were in the midst of –


A.
I mean, because – I mean, how one determines health, it’s – I mean, I don’t know.  I can’t answer that question.


Q.
That 18 person study, you said that those were the ones that were in the midst of a psychoses?  Is that right?


A.
Yes, sir.


Q.
Had they been using amphetamines prior to this study?


A.
They were.


Q.
Significant amounts of amphetamines?


A.
They didn’t report to the best that I recall how much they had taken other than they were admitted to the hospital in the midst of a psychoses.


Q.
Is there a requirement to be a participant of this study that they actually test positive for amphetamine prior to the study?


A.
Well, they were admitted to the hospital in the midst of an amphetamine psychoses so I presume that that was the diagnosis that it was an amphetamine psychoses and the presumption was that it was induced from –- by ______ [08:20:21]

Q.
These people were already hopped up on the drug?


A.
That’s right.


Q.
Okay.  How are you getting these people for these studies?  Are they advertising, “Hey, if you are high on amphetamines come to us and we’ll give you some more amphetamines and study you,” or is it self – like raising their hand, “I would like to be a part of an amphetamine study?”  Do you know?


A.
Well, in the case of the one where the 18 individuals, I believe the study was in Sweden.  These individuals were admitted to the hospital and I don’t know exactly, you know, what is required for them to do human studies over there versus us to do human studies here.  But they were admitted to the hospital and for the most part, my understanding –


Q.
So you are saying that you don’t know what the standards are for Sweden’s –


A.
I don’t know what the standards are in Sweden.


Q.
Okay.


A.
I don’t know.


Q.
Do you know if they have the same diet – the Swedish individuals – that they have the same diet or similar diet to an American diet?

A.
I don’t know.  


Q.
So it’s your understanding that Lieutenant Burke took four 10 milligram tablets.  Is that correct?


A.
Yes.


Q.
And you talked about a range of metabolisms, the half-life being four to five hours and you’ve seen it above 30 hours.  Is that correct?


A.
Some reports.  That’s right.


Q.
What’s most likely?


A.
Most likely, probably around 12 or so hours.  


Q.
What’s most likely for a healthy individual like Lieutenant Burke?


A.
Around 12 or so hours.


Q.
Do you know what time in the day Lieutenant Burke took his last 10 milligram tablet?

A.
I was told but I don’t recall at the moment and I don’t want to guess.


Q.
What is the peak level of the amphetamine?  What is that – at what time does that hit?


A.
Typically around two hours after.


Q.
And what happens after that point?


A.
The level start declining and again, depending on the individual urine ph, blood ph, decline at a slower or faster rate.


Q.
So at two hours you hit your peak amphetamine, you’re flying high.  At what point – as it’s coming down after that point, are we going to start seeing less physiological symptoms of the use?


A.
Right.  From studies that I can recall where they are given around 10 or 15 milligrams of amphetamine, peak levels or blood plasma levels were reached at about two hours and if there was no further dosing, typically after around 400, 500 minutes the amphetamine – blood amphetamine levels were down to base line levels.  So that’s what six, seven, eight hours?


Q.
Is it safe to say that the psychological effects will also taper off after that peak at two hours?


A.
They do.  


Q.
You mentioned a maximum concentration.  So these guys are out there taking every “X” amount of time they’ll take another pill and are they trying to maintain that two hour peak?  Is that correct?


A.
I’m not sure what you’re referring to.


Q.
You said there was a max concentration from the use of multiple doses.  Is that correct?


A.
I would have to recall or – in context, I mean.  


Q.
You were talking about multiple doses and their half-life’s.  I think it was – Mr. Puckett may have –


A.
Oh.  Okay.  I understand now.


Q.
Okay.


A.
Life if you take a – okay, a 10 milligram tablet.  Two hours later you might expect 30 to 40 nanograms per mil amphetamine in the blood.


Q.
This is your peak level?


A.
Right.  That’s your peak level.  And levels will start dropping off and maybe down to around 20 or so nanograms per mil.  Take another dose and try to get back up to – it might go up a little bit higher than 30 to 40 nanograms per mil, but it’s going to come back down.  You try and maintain a steady state level maybe of around 30 or so nanograms per mil.  From what I can recall is that 20 nanograms per mil in the blood seems to be some sort of cut-off where it’s a threshold where you can feel the effects above 20 nanograms per mil and below 20 nanograms per mil, you may or may not feel the effects.  It’s just not as – I guess, reliable.


Q.
So the half-life of the initial dosage that he took on the plane, assuming that he took four.  That half-life – it’s going to continue to break down in half-life’s independently of those later doses.  Is that correct?

A.
Right.  But the half-life could vary throughout the day.  So I can’t tell you at one particular time what that level is going to be.


Q.
But each dose will break down independently from the other dose.  Is that correct?


A.
No.  They will all break down together because you have – a total dose one from the dose from the 10 milligram that you first took, then a dose from the second 10 milligram.  It’s there in body, some from the first dose, some from the second dose and it’s being broken down by the liver and it’s being secreted out through the kidneys.  


Q.
But you would you expect the first dose to be significantly more broke down than the second dose, then the third dose, then the fourth dose.  Is that correct?


A.
Right but I couldn’t distinguish and I don’t know if anyone could between what was from the first dose, what was from the second dose, what was from the third dose.


Q.
Let’s talk about ph’s again.  Is it your testimony that if you have an acidic ph, it’s faster break down time?  Is that correct?


A.
You have – it’s faster for excretion and not necessarily for metabolism, but it’s excreted at a faster rate.


Q.
What kind of diets if we have an acidic ph?


A.
Like meat.


Q.
Meat eater?


A.
Meat.  Vegetarian more basic.


Q.
What experience do you have measuring ph?


A.
I don’t want to say I did it my whole life, but I did it for a long time.  It’s – so, I have a lot of experience measuring ph.


Q.
What’s the usual range of seeing an individual for their ph level?


A.
6 to 7.5.


Q.
Did you take any urine samples from Lieutenant Burke in this case?


A.
No, sir.


Q.
Did you review any previously taken urine samples from Lieutenant Burke?


A.
I have not.


Q.
Is it possible that Lieutenant Burke took his fourth tablet at 2:00 p.m., that three half-life’s could have gone by, by the time the events took place?


A.
It’s possible.


Q.
And that would be quite a bit less, a little lower level than the peak level.  Is that correct?


A.
Yes.


ATC:
Your Honor, may I have a moment?


MJ:
Yes.


Q.
Captain Lesser, you said that most urine is 6 to 7.5 ph.  Is that correct?


A.
It’s been my experience about 6 to 7.5.


Q.
And that’s slightly acidic?


A.
It is.


Q.
If both amphetamine and alcohol were present in Lieutenant Burke’s body and the alcohol level was approximately .25, would it be more likely to become aggressive or violent due to the alcohol or amphetamine?  Knowing the level of the amphetamine that he has asserted that he took?


A.
I can’t answer that question because it’s been reported in the literature, for example, that once an individual has even stopped using amphetamine, and it starts clearing from the system that it can still induce some of the severe side effects.


Q.
These are the same junkie studies, I guess, the ones that had prior use of amphetamines?


A.
They are reports and have to take them seriously.


Q.
Captain Lesser, in a person who has been tested and used their medication on several occasions, would it be likely or unusual to suddenly develop a psychoses?


A.
Actually, the development of a psychoses from amphetamine use happens quite rapidly.  It’s something that just – it seems like it appears – it comes out of nowhere in many cases.


Q.
Would it be more likely that that psychoses was an amnesia psychoses and that it only lasted for a short period of time?


A.
I’m not understanding that question.


Q.
You just testified that it’s not done – is it unusual to develop a psychoses from previously tested medication on an individual that’s never seen a psychoses before?  Is that unusual?


A.
I don’t know if it’s unusual.  I wouldn’t use the word “unusual.”


Q.
Is it likely?  If it tested in an individual who had never had a psychoses --


A.
You know, it can happen.  Putting it in terms of a probability, I can’t do that.  I mean, other than there are reports that it has happened.  I can’t –


Q.
So it’s both likely and not likely?  Is that your testimony?


A.
What I’m saying is that I don’t think you can predict that it’s going to happen or not going to happen.  If I can add, I believe that’s why they give warnings to individuals, whether they’re taking a drug or whether they go in for a surgery.


Q.
Do you ever advise anybody to combine amphetamines with alcohol?

A.
No.  I wouldn’t advise them to do that.


ATC:
No further questions, Your Honor.


MJ:
Defense, redirect?


CDC:
Thank you, Your Honor.

REDIRECT EXAMINATION

Questions by the Civilian Defense Counsel:

Q.
Dr. Lesser, is it your experience or in your knowledge that an individual’s urine ph remains constant after throughout their life?

A.
No.


Q.
Can it change?


A.
It can change.


Q.
Can it change from day to day?


A.
It can change from morning to evening.


Q.
So it’s not a constant?


A.
It’s not a constant.


Q.
Is there any way of knowing what Lieutenant Burke’s rate of metabolizing 40 milligrams of Dexedrine was in August of last year?


A.
I couldn’t put a specific number on it other than to say that there is a range of four or five hours upwards to 30 some hours where, you know, but, you have that median somewhere around 12 hours.


Q.
So your median range of 12 hours might not at all be accurate for Lieutenant Burke?


A.
It may not.  That’s right.


Q.
He could tend towards the upper end or he could tend towards the lower end?


A.
Yes, sir.  That’s correct.


Q.
Because we just don’t have the data.  Right?


A.
That’s right.


Q.
Sir, what effect might alcohol consumption have on the half-life or metabolism of Dexedrine?


A.
I can’t say for amphetamine itself but there are reports in the literature and these were studies that were conducted where they had methamphetamine and ethanol combined and methamphetamine breaks down into amphetamine.  When you add ethanol present it appeared, at least in the case of methamphetamine that it didn’t metabolize as quickly in the presence of ethanol and you had fewer of the metabolites produced.  Amphetamine and methamphetamine used the same inside system for metabolism to a large degree.

Q.
And let me just ask you, does that mean that the body breaks them both down by the same process?


A.
By the same process and so once you have amphetamine produced, then it follows the same metabolism as if you just took amphetamine alone.  You know, vice methamphetamine.  So it’s using the same enzymes as it would – as would be used if you took amphetamine by itself.  And so, it’s – bottom line is, is that these two studies suggested that there was a decreased rate of metabolism of methamphetamine and amphetamine as a result.


Q.
In the presence of alcohol?


A.
In the presence of alcohol.


Q.
And is that the same as saying it would increase the half-life?


A.
In essence if you are looking at the length of time of the intact or the length of time that the intact drug would stay intact, then yes.


CDC:
Thank you, sir.  No further questions.


MJ:
Government?


ATC:
Yes, Your Honor.

RECROSS EXAMINATION

Questions by the Assistant Trial Counsel:

Q.
So some of your testimony just now about metabolism of amphetamine is interfered if you have alcohol in your system?  Is that correct?


A.
It’s interfered, yes.  That’s what it seems like.


Q.
Isn’t it true that amphetamine and alcohol are actually processed by different systems within the liver?


A.
Alcohol is processed by alcohol dehydrogenase primarily and in the case of maybe alcoholics or heavy drinkers there’s a secondary system that can be induced to break down –


Q.
Do you have any indication that Lieutenant Burke is an alcoholic?


A.
No.  But in general, I mean, if you take a look at how much alcohol was present versus how much amphetamine or methamphetamine would be present, the amount of alcohol just swamps out.


Q.
Did Lieutenant Burke take methamphetamine?


CDC:
Objection, Your Honor.  

ATC:
Could the witness be allowed to finish his answer before being cut off?

MJ:
Well, if nothing else, Captain Kouba, the record of trial can only record one individual speaking at a time when we transcribe it.  So please ask a question, allow the witness to answer to the extent that it’s possible, and then you can re-ask your next question.

ATC:
Yes, sir.


MJ:
I will overrule the objection but I will clarify that just for the record.


ATC:
Thank you.


A.
And so in comparison to the amount of methamphetamine or amphetamine that someone would be taking in comparison if you were drinking alcohol, the alcohol levels, the amount would be very high in comparison and an enzyme – okay, has the capability of interacting with many different chemical compounds.  It bind and interacts with some chemical compounds very well and it doesn’t take that much to make that enzyme work.  But you can sometimes force a reaction to take place or an interaction to take place just by sheerly increasing the concentration.  And so in this case, one idea is that the ethanol was in such a high concentration, okay – that it is interacting with enzymes that it normally doesn’t interact with.  Another possibility is is that ethanol depletes some of the co-factors that are required for the metabolism.  NAD, NADH, this is – these are co-factors that are required for breaking down amphetamine.  Another possibility you see ethanol depletes those factors and as a result the amphetamine can’t break down as easily or is –


Q.
Just to clarify, Lieutenant Burke – you had no indication from Lieutenant Burke that he was methamphetamine.  Correct?


A.
Well, methamphetamine and amphetamine use the same enzyme systems.


Q.
So what it sounds like to me, doc, is that – I’m sorry, Captain Lesser.  My apologies.  If you overwhelm the liver with alcohol voluntarily, you might be able to slow down your metabolism of amphetamine?  Is that correct?


A.
It’s – there are reports that that can happen.  Yes.


Q.
Do you remember when I had been talking with you on my initial cross examination of you; we were talking about how we can’t really know the metabolism rates that Lieutenant Burke had that day after taking 40 milligrams supposedly of Dexedrine?  But somehow you are able to determine the level of effects.  Why is that?

A.
Can you ask the question again?  I am somewhat lost.


Q.
We aren’t able to know the metabolism rate for Lieutenant Burke, but somehow we are able to know the level of effects.  How is that?


A.
Well, what I’m generally explaining what the effects may be and so regardless of what the levels are.

Q.
So is it your testimony that we really don’t know the effects that Lieutenant Burke felt that night from the amphetamine?


A.
No, I’m not saying that – all I’m saying is just that what I heard was the question was asked what were some of the effects and in general, you can explain what the effects are.  Was asked what levels in his blood might be and these are levels and that one might expect and I certainly would expect that at those levels that First Lieutenant Burke would have experienced like the alertness – the increased alertness, increased wakefulness.  He may or may not have noticed an increased in his heart rate.  He certainly would be aware whether or not he could go to sleep or not.

Q.
So what it sounds like to me is that it’s a guess as to how much had been metabolized by approximately 0420 in the morning on August 10, 2010 and it’s just kind of a guess at what level the effects he was feeling at that same time.  Is that true?  Or an estimation maybe?


A.
Certainly.  Yeah.


Q.
Earlier I had asked you kind of a difficult question maybe a little confusing.  I’m going to re-ask it but I have a question about that question.  In a person who has been tested and used their medication on several occasions, would it be likely or unusual to –

CDC:
Objection, your Honor.  Beyond the scope.  My questions were very limited.


MJ:
Trial counsel?  I think the redirect was focused on metabolizing Dexedrine and how methamphetamine studies and alcohol could show a slowdown in the metabolism process.  Is your question related to the redirect?


ATC:
It is, Your Honor.  I can jump to my ultimate question which directly –


MJ:
I’ll sustain the objection.  I will await the next question.


Q.
Captain Lesser, if we can’t predict the exact metabolism of amphetamine and the exact effects of amphetamine, why does the Air Force conduct ground testing?


CDC:
Objection.  Far beyond the scope.


MJ:
And perhaps beyond this witness’s ability to answer it. 

I will sustain the objection.


ATC:
No further questions, Your Honor.  Thank you.


MJ:
Defense, anything else?


CDC:
No thank you, sir.


MJ:
Does either side subject this witness to recall?


CDC:
No, Your Honor.


ATC:
No, Your Honor.

[The witness, after being instructed not to discuss his testimony, was permanently excused and left the courtroom.]


MJ:
Defense?


CDC:
Your Honor, may we have 15 minutes to ascertain the availability of our character witnesses?


MJ:
Yes.  We will be in recess for 15 minutes.

[The court recessed at 0844 hours, 13 October 2011.]
[The court was called to order at 0901 hours, 13 October 2011, 

with all parties present.]


MJ:
Please be seated.  The court is called to order.

ATC:
All parties are present.


MJ:
Defense?


CDC:
Thank you, Your Honor.  At this time we call Colonel Shaw to the stand.


MJ:
Proceed.

COLONEL SHAW, United States Air Force Reserve, Retired, was called as a witness for the defense, was sworn and testified as follows:

Questions by the Assistant Trial Counsel:

Q.
Please state your full name, rank and unit of assignment for the record please.

A.
Robert L. Shaw retired United States Air Force Reserve, United States Air Force Academy.


Q.
And where do you currently reside Colonel Shaw?


A.
Williamson, Colorado.


ATC:
Thank you, sir.  Defense counsel, your witness.

DIRECT EXAMINATION

Questions by the Civilian Defense Counsel:

Q.
Good morning, Colonel Shaw.  Could you spell your last name for us?


A.
S-H-A-W.


Q.
Thank you, sir.  Sir, I notice that you are a retired Colonel from the Air Force.  How long did you spend in the Air Force?


A.
Thirty years.


Q.
And what were those years from when to when?


A.
Finished and graduated and was commissioned out of the Air Force Academy in 1977; pilot training.  Spent my time as an Instructor Pilot  in the training command at the time.  Left active duty in 1983 to pursue an opportunity with industry and then the astronaut program.  I worked for Martin XX for awhile there while I continued my service and career in the Colorado Air National Guard.  Stayed in the Colorado Air National Guard through the period of Gulf One, mobilized for Gulf One.  My unit and then moved on into Air Force Reserve.  Was the Deputy for OPS stand-up an NSA Unit in Colorado and then completed my career in the summer of 2007 as a commander with the Colorado Missions Office for the Air Force Academy.

Q.
And what have you done since then?


A.
Since that time I have continued my civilian career working for a consulting company directly working for a program acquisition office and in a classified area.


Q.
Sir, you said you graduated in 1977 from college.  That’s the same year I graduated.  Why do you get to look younger than me?


A.
I managed to raise two daughters and so I don’t feel very young.


Q.
Sir, do you know Lieutenant Patrick Burke?


A.
I do.


Q.
How do you know him?


A.
I’ve known Lieutenant Burke since he was born.  His father and I are the closest of friends and I’ve followed with him as – really, as my own.  Friends our entire life.


Q.
Have you lived here during periods of time?


A.
During periods of time, yes.  


Q.
Do you recall those?


A.
The most current time period is when he was a cadet at the Air Force Academy.  During that time period we were living in Denver and he was a student at the Academy in Colorado Springs.


Q.
How often did you see him during that time?


A.
Nearly on a weekly basis, as much as the Academy allows the cadets to get out.  We were his sponsor family and he was with us at every opportunity going back and forth to football games and other activities.


Q.
So would you say that was primarily socially?


A.
Yes.  It was.  Absolutely socially, although my position at the time was the Director for Emissions from Colorado.  I really didn’t have any direct influence on his activities as a cadet; only as a mentor and as a friend and counselor.


Q.
So did he ever work for you in the Air Force?


A.
No.


Q.
Tell us about other times that you spent with him and his family prior to that time when he was in the Air Force Academy you said it was almost weekly contact.

A.
As a baby and a young man, I would see Patrick on a yearly basis starting when they were stationed in Japan and he was a little boy.  From time to time we would visit where they were living and they would come visit with us as our families grew.  So it was more a family setting, a social setting than it was anything else and I continued to feel a growing closeness to Patrick as he grew and matured.

Q.
So did you have an awareness of significant events in his life as they occurred prior to joining the Air Force?

A.
I did.  Yes, on a regular basis.


Q.
Now while he was the Air Force Academy, sir, I would like for you to go into it a little bit, the frequency and contact you had with him and also the setting and – well, you said about weekly already?


A.
Yes.


Q.
Okay.  Did you have a close enough contact with him that he would talk to you about Air Force matters?


A.
Yes.


Q.
School matters?


A.
Yes.


Q.
A career in the Air Force?


A.
Absolutely.


Q.
Okay.  Would you consider – I don’t want to put words in your mouth here, but how would you describe the nature of your relationship with him – separate and apart from his dad?


A.
Far and away from the very beginning that Patrick was able to express his motivation desires, it was clear to me that he wanted to be an officer and he wanted to be an officer first.  We talked about that an awful lot.  Although –


Q.
And so then how would you describe your relationship with him?

A.
As a mentor, as a counselor, as a senior officer having gone through what I’ve been through in my career and the things that he could look forward to, good and bad.


Q.
Has he shared information with you?


A.
We discuss everything.  He went through all the struggles that a cadet would have and I watched as he matured and grew from a motivated young man to becoming an officer candidate and then becoming an officer and saw those changes.


Q.
Now, sir, let me address the period of time since he’s graduated from the Academy and left the area of the country where you live.  What has been the nature and frequency of your contact you’ve had with him?


A.
More annually.  Once he went off to do pilot training, as I was stationed at Laughlin as a young instructor pilot, I made a trip down there to visit with him and to see how things have changed in that area.  I was very curious to see how the program had changed.  So I got to see him on an annual basis then, I would say and then as time allowed, he came to visit our family and then after he was married, we’ve seen him just annually.


Q.
Do you have contact with him though or have you had contact with him since he left Colorado – emails and phone calls?


A.
Yes.

Q.
Sir, do you feel that you’ve had sufficient contact with Lieutenant Burke to form an opinion as to his character for abiding by the law?


A.
Yes, I do.


Q.
And what is that opinion?


A.
His character and integrity by my judgment –


Q.
Just character for abiding by the law.


A.
Above reproach.  


Q.
Sir, do you feel that you’ve had sufficient contact with him to have formed an opinion as to his character for peaceableness or non-violence?


A.
Yes.


Q.
And what is that opinion?


A.
He’s character is that way.  A soft heart.  


CDC:
Thank you, sir.  No further questions but others may have questions of you.


A.
Thank you.


MJ:
Government, cross examination of the witness?


ATC:
Yes.  Thank you, Your Honor.

CROSS-EXAMINATION

Questions by the Assistant Trial Counsel:

Q.
Good morning Colonel Shaw.

A.
Good morning.


Q.
I just want to – I was a little confused.  I think you mentioned earlier that you are actually retired?


A.
That’s correct.


Q.
Why are you in uniform today?


A.
I served 30 years.  I think I’m entitled to wear the uniform as long as I see fit.


Q.
Okay.  Understood, sir.  You mentioned that your relationship with Lieutenant Burke was sort of as a mentor.  Correct?


A.
Yes, I did.


Q.
Would it also be fair to say that your relationship is sort of as a family friend as well?

A.
Yes.


Q.
It sounds like you had a lot of contact with Lieutenant Burke when he was at the Academy.


A.
Yes, I did.


Q.
Since he graduated and has been on active duty, have you had any – you haven’t worked with him at all.  Correct?


A.
No.


Q.
Okay.  Since he’s been on active duty and he’s been at Dyess, your contact with him I think you described it more as sort of annual?


A.
Yes.


Q.
During that period of time – I think it’s clear when you say “annual,” but how much time with Lieutenant Burke are you spending with him over the course of a year?


A.
Physically and in person I would say annually and as far as emails and more importantly phone calls, several times a month. 


Q.
Okay.  When you say “annual” are you talking about getting together for a week?


A.
Yes.


Q.
Okay.  So maybe a week out of the year you would see him?


A.
Yes.


Q.
Okay.  On those occasions – I would assume those were sort of family gatherings?


A.
That’s correct.


Q.
It’s not going out to the bars with him and other guys from his unit or anything like that?


A.
No.


Q.
And so you’re really not aware of what he might be doing with his friends or co-workers off duty when you’re not here?


A.
No.


Q.
You mentioned you think he’s got good character for peacefulness.  He’s a peaceful person?


A.
Yes.


Q.
Are you aware that he is accused of assaulting another member of his crew and a civilian last August in Rapid City, South Dakota?


A.
I am.


Q.
And are you aware that he’s also accused of being drunk and stealing a civilian woman’s vehicle?


A.
I am.


Q.
Are you also aware that he’s accused of wrecking the vehicle and then fleeing the scene of the accident?


A.
I am.


Q.
Do you think that a peaceful, law abiding person engages in that kind of conduct?


A.
No.


STC:
Thank you, sir.  No further questions.


MJ:
Defense?


CDC:
No, your Honor.


MJ:
Does either side subject this witness to recall?


STC:
No, Your Honor.


CDC:
No, Your Honor.

[The witness, after being instructed not to discuss his testimony, was permanently excused and left the courtroom.]


MJ:
Defense?

CDC:
Your Honor, the defense calls Major Jucknies.


MJ:
Proceed.  Before we go any further, counsel typically the witnesses are not allowed or are not permitted to remain in the courtroom while the proceedings are ongoing.  I’m assuming there’s not going to be an objection to some of the witnesses remaining in the courtroom to observe the proceedings?  And of course it’s the defense witness so I’ll ask the government.


ATC:
Your Honor, prior to reconvening defense counsel and government counsel had an opportunity to speak about that subject.  We had agreed that prior to any character testimony, those not participating in the court would wait outside the courtroom and once they are completed with their testimony, they may remain in the courtroom.


MJ:
All right.  I understand your agreement.  I appreciate that; however, it is the court’s decision on that matter.  

ATC:
Yes, sir.


MJ:
If the government has no objection I will allow the witnesses to continue to remain in the courtroom after their testimony.

ATC:
Thank you, Your Honor.


MJ:
All right.  Defense, proceed.

MAJOR JUCKNIES, United States Air Force, was called as a witness for the defense, was sworn and testified as follows:

Questions by the Assistant Trial Counsel:

Q.
For the record would you please state your name, rank and current duty assignment?


A.
Major Sigfried Jucknies.  I am currently here at Dyess in the 9th Bomb Squadron as a pilot in the V-1.


Q.
Please spell your last name.


A.
It’s J-U-C-K-N-I-E-S.

DIRECT EXAMINATION

Questions by the Civilian Defense Counsel:

Q.
Good morning, Major Jucknies.


A.
Morning.


Q.
Sir, would you give us sort of your military background?  Start with your education and then tell us about your service in the Air Force.


A.
All right.  I went to the Air Force Academy.  I have a Bachelors Degree in Human Factors Engineering which is of the behavioral sciences.  Graduated in 2001.  The other degree that I have is a Masters Degree in Aeronautical Science from Emory Riddle that’s in safety systems.  I am currently a B-1 flight lead and going through instructor upgrade.

Q.
What does “flight lead” mean?


A.
I am qualified to lead a two-ship of B-1s on missions and I am currently going through instructor upgrade.  I finished the schooling portion and now I’m doing the flying portion of the instructor upgrade.  Previous to this assignment I was an instructor in the T-38 at Laughlin Air Force Base.  Between the two aircraft I have about two thousand flying hours total.  As far as the jobs that I have fulfilled in my career, I’ve been an Executive Officer for three commanders.  I’ve been a flight commander then a – I am currently the Chief of Mobility in the 9th Bomb Squadron.  I was the Wing Safety Officer down at Laughlin in charge of all T-38 investigations in the Bird and Wildlife Strike Hazard Program for the base and I think that about sums up the different duty positions I have fulfilled.  


Q.
You have been involved in safety investigations?


A.
Yes.  I am also a safety investigator for Safety Investigation Boards.  Participated on four Class A investigations of which the last one I was the investigating officer and led the investigation.


Q.
Have you received any special recognitions?  


A.
Yes.  Throughout my career – let’s see starting off T-37s I was a top student in T-37s.  At SOS I was a top third graduate out of a top third flight.  While I was down at Laughlin I received an excellence award for excellent performance inside the wing.  I was CGO of the quarter for the wing at Laughlin.  I was recently top graduate of B-1 instructor school program and I think that is everything.

Q.
How long have you been here at Dyess?


A.
I’ve been here at Dyess since last November.  I was stationed here prior so from 2004 to December of 2006 I was at Dyess in the B-1.  I have two combat tours in the B-1 and I received three air medals and an aerial achievement medal on those tours.


Q.
Sir, do you know Lieutenant Patrick Burke?


A.
Yes.


Q.
How do you know him?


A.
I first met him – I was his instructor in the T-38.  I flew more instructor rides with him than any of his other instructors.  So I knew him from May of 2008 through December while he was going through the T-38 program at Laughlin Air Force Base.  When I moved here to Dyess in November I moved into the same neighborhood as him so we are neighbors.  We have been to several social functions together, dinner at friends houses and I am now his supervisor and I’ve been a supervisor for four months.


Q.
And so, tell us what his duties – first of all, tell us again what your specific duties are and then as his supervisor tell us what his duties are.


A.
All right.  I am the Chief of Mobility in the 9th Bomb Squadron.  That puts me in charge of making sure the squadron is trained in all areas that make them ready to deploy as well as coordinating deployment operations that we’re currently going through for the next appointment that is scheduled.  Lieutenant Burke has been an integral part of my flight and in charge of running programs like ARSE [09:19:28] and SOURCE programs.


Q.
What does that mean?


A.
Those are different tracking programs for deployment readiness in our – the individuals that we have in our squadron and their ability to deploy and that type of reporting goes up all the way to headquarters.  So he has been working both of those programs as well as Vehicle Control Officer, Emergency Management.  We have very many different individual programs in the flight and he has been kind of a go-to kind of guy in our flight that gets the job done.


Q.
Are you his direct reporting senior?  Are you responsible for his OPR?


A.
I currently am not.  He is assigned to another flight; however, all his day to day operations and all the support that he provides for the squadron, he does through me.  


Q.
So the last four months, how often have you seen him at work?


A.
Daily.


Q.
But you said that you have been in the same squadron with him since last November?


A.
I did not come to the 9th Squadron until February; however, I have been in contact with him and in touch with him since last November when I first arrived on station.


Q.
So you have daily contact with him on the job now?


A.
Yes.


Q.
What’s the nature and frequency of your contact with him off duty since you live in the same neighborhood?  How close to you live to him?


A.
He lives on the next street over from me so I would say it was about eight to ten houses down the road.  So I see him frequently walking with his wife and his dog and baby and I talk with him whenever I see him then.  We’ve been over to different friends houses for dinners and things of such where I’ve hung out with him socially and so I see him kind of sporadically at least off duty I at least see him once or twice a week.


Q.
Okay.  Now on the job, I believe we maybe take this for granted, but are in a position to observe him in the performance of his assigned duties?


A.
Yes.


Q.
And are you in a position to evaluate that performance?


A.
Yes.


Q.
So you evaluate his work product as well?  Does he produce reports from time to time?


A.
Yes, sir.  He does many, many different types of duties.  In fact –

Q.
I would like for you – that was my next question.  Does he perform any additional duties beyond his primary duty?


A.
His primary duty is to fly B-1s.  Mobility Officer would be considered an additional duty.


Q.
Okay.


A.
And inside the mobility shop we have many, many different things that we track and programs that we’re in charge of that all cumulate at the point in the squadron to the war effort.


Q.
Does he ever have to on your behalf coordinate with outside – for lack of a better term “agencies or units?”


A.
Yes.  He frequently works with OSS Mobility which is operating as the group’s mobility office and there will be -- [09:22:48] the operations group that would be the coordination level that he normally would work with on a day to day basis.


Q.
So are you in a position to receive reports from others about his performance on duty?


A.
Other than having them come and ask me for inputs on his performance rating, I have not received any performance ratings outside my office.  


Q.
Okay, sir.  Now we’re going to detail your – I’m going to ask you some questions about your opportunities that you’ve had as his direct superior to observe certain things.  In the day to day working relationship, have you had an opportunity to observe things like his military bearing and military appearance?


A.
Yes.


Q.
Have you had an opportunity to observe his level of physical fitness or mental sharpness?


A.
Yes.


Q.
Have you had an opportunity to observe his attention to detail?


A.
Yes.


Q.
Have you observed his attitude towards superiors?


A.
Yes.


Q.
Does he handle or supervise subordinates?


A.
He does not supervise subordinates.  No.


Q.
Okay.  Have you had an opportunity to observe his overall level of morale or level of motivation?


A.
Yes.


Q.
Have you had an opportunity to observe his tact?


A.
Yes.


Q.
How about his judgment?


A.
Yes.


Q.
Problem solving ability?


A.
Yes.


Q.
Maturity level?


A.
Yes.


Q.
Growth potential?


A.
Yes.


Q.
Technical proficiency?


A.
Yes.


Q.
Written communication skills?


A.
Yes.


Q.
Verbal communication skills?


A.
Yes.


Q.
Well then, Major, I would ask you, based on the amount of contact you have had in your acquaintance with Lieutenant Burke in a number of different environments, do you feel that you have had sufficient observation of him to form an opinion as to his character for abiding by the law?


A.
Yes.


Q.
And what is that opinion?


A.
From my observation of him, he is one hundred percent law abiding, both militarily and in civilian law.


Q.
Okay.  And also I’ll ask you, have had sufficient observation of him to form an opinion as to his character for peacefulness or non-violence?


A.
Yes.


Q.
What is that opinion?


A.
He is very peaceful, not violent.  I have observed him in many areas that way and I don’t know anybody that you know –


Q.
Well, let me just continue my question –

A.
Okay.


Q.
If you don’t mind.  Do you feel that you’ve had sufficient observation period of him to form an opinion as to his military character?


A.
Yes.


Q.
And what is that opinion?


A.
You would be hard pressed to find a better officer than him.


Q.
Okay.  Now having been in the flying community with him both in the training environment and in the operational environment, are you aware of his reputation in that community for abiding by the law?


A.
Yes.


Q.
What is that reputation?


A.
He has a very good reputation in the community.


Q.
And are you aware of his reputation for peacefulness or non-violence?


A.
Yes.


Q.
And what is that reputation?


A.
It is also very good.


Q.
Are you also aware of his reputation in your community of his military character?


A.
Yes.


Q.
And what is that reputation?


A.
He has excellent military character.


CDC:
Thank you, sir.  No further questions but there may be more questions for you.


A.
Okay.


MJ:
Government, cross examination of the witness?


ATC:
Yes, Your Honor.

CROSS-EXAMINATION

Questions by the Assistant Trial Counsel:

Q.
Good morning, Major Jucknies.  How are you?


A.
Okay.  How are you doing?


Q.
Good.  So in talking with Mr. Puckett there, it sounds to me that you are not only his supervisor but a friend and a neighbor.  Is that correct?


A.
We – I would not call him a friend; on a professional level I am his supervisor, not his friend.  I do see him socially.  I see him at other social events.  I have never been to his house for dinner and he has never been to mine.  So, we maintain a professional relationship although I know him very well.


Q.
How long have you been at Dyess Air Force Base?


A.
Since last November.


Q.
So you’ve had a lot of time to interact with him though?


A.
Yes.


Q.
Would you describe him as a smart individual?


A.
Yes.


Q.
A very smart individual?


A.
Yes.


Q.
Did you know what he was like before he got here like in August of 2010?


A.
My contact with him after pilot training, which is December of 2008, so in January 2009 through 2010, my contact with him has been minimal, mostly through other acquaintances, you know, catching up with what he’s been up to.


Q.
Are you aware why we’re all here today?


A.
Yes.


Q.
And why is that?


A.
Because he’s been accused of doing some things that could be illegal.


Q.
Did you know that he’s been accused of assaulting a senior commissioned officer and a civilian woman?


A.
I am aware of that he has been accused of that.


Q.
Are you aware that he was accused of driving drunk?


A.
I am aware that he has been accused of driving drunk.


Q.
Are you aware that he was accused of wrongfully appropriating a vehicle?


A.
I am aware of that.


Q.
Are you also aware that he was accused of fleeing the scene of an accident?


A.
I am aware of that.


Q.
Do lawful people do those kinds of acts?


A.
Given different circumstances, I would say that it could happen.


Q.
Lawful people can do those acts?


A.
Under certain circumstances.


Q.
Do non-violent individuals hit their friends?


A.
I would not say that is common.


Q.
Do people with good military character commit those kinds of acts?


A.
Not normally.


ATC:
No further questions, Your Honor.


MJ:
Defense, any redirect?


CDC:
No, Your Honor.  Thank you.


MJ:
Does either side subject this witness to recall?


CDC:
No, Your Honor.


ATC:
No, Your Honor.

[The witness, after being instructed not to discuss his testimony, was permanently excused and left the courtroom.]


MJ:
Defense?

CDC:
Your Honor, the defense calls Major MacGregor.


MJ:
Proceed.

MAJOR MacGREGOR, United States Air Force, was called as a witness for defense, was sworn and testified as follows:

Questions by the Assistant Trial Counsel:

Q.
Please for the record state your full name, rank and unit of assignment.


A.
Major Ian MacGregor, 7 OSS.


Q.
7 OSS.  Is that the 7th Operating Support Squadron?


A.
It is.


Q.
And that’s here at Dyess Air Force?


A.
It is.


Q.
Can you spell your last name, sir?


A.
MacGregor.  M-A-C-G-R-E-G-O-R.


ATC:
Thank you, sir.  Defense counsel, your witness.

DIRECT EXAMINATION

Questions by the Civilian Defense Counsel:

Q.
Good morning, Major MacGregor.


A.
Good morning.


Q.
Sir, can you tell us a little bit about your educational background?


A.
Sure.  I got an electrical engineering degree from Wister Poly Technic Institute back in May of 2009 and I am currently three quarters through a masters degree of engineering in technology management from Oklahoma State.


Q.
When did you join the Air Force and by what process did you join?


A.
I joined through ROTC and was commissioned in May of 2000.


Q.
And sir, can you tell the court a little bit about your military history since 2000?


A.
Sure.  I initially went to pilot training at Columbus Air Force Base in Mississippi.  After that I got assigned to the B-1s so I came here and I went through the initial qualification course which I got distinguished graduate out of.  At that point I was assigned to the 37th Bomb Squadron up as Ellsworth at which point I operated as a flight scheduler scheduling for the entire squadron, bombs, ranges, air space, tankers, that type of thing.  I had two deployments with them.  I flew twin A combat sorties, 435 combat hours and then returned to Columbus Air Force Base as a T-38 instructor.  At that point I instructed as a – well, I had 32 students when I was the assistant flight commander under the flight commander.  I probably instructed a total of over 96 students over all.  At that point I came back to Dyess Air Force Base, joined the 9th Bomb Squadron.  Started out there as the Chief of Information Technology for the squadron.  Moved on to the Chief of Standards and Evaluations and then got moved over to the 7th OSS and now I am the Director of XX Training Center which is the B-1 simulator program.  

Q.
Okay.  So remind me how long you have been at Dyess?


A.
I have been at Dyess for three years now.


Q.
Do you know Lieutenant Patrick Burke?



A.
I do.


Q.
How do you know him?  How did you come to know him?


A.
I first met Lieutenant Burke when I was on a bike ride and I met him and his wife at that point and then I’ve been friends with him ever since.  This was back in his initial qualification at the time, so it’s been well over two and a half years, I think since I’ve known him.


Q.
And that’s been here?


A.
That’s been here.


Q.
So early 09?


A.
Yeah, that sounds right.


Q.
Okay.  And so what has been the nature and frequency of your contact you’ve had with him since you met him?


A.
We were in the 9th Bomb Squadron when he was assigned there we had daily interaction as co-workers but beyond that I would also consider him my friend as we spent time outside of the squadron as well, doing various activities like I said biking, occasional barbecues here and there and some other standard social type things.


Q.
Well, talk about your co-worker piece.

A.
Okay.  


Q.
Describe during that period of time that you were in that squadron what your duties were and his duties were – primary duties.


A.
Okay.  Lieutenant Burke was never directly assigned to me in the first part of when I was in the 9th Bomb Squadron but as a senior officer there, I did a little bit of mentoring with Lieutenant Burke early on.  And then at a point when the 9th Bomb Squadron went out of town to go deploy and we were attached over to the 7th Operations Support Squadron, I was the senior ranking officer in the 9th Bomb Squadron at the time and so part of my responsibilities there was obviously supervising and mentoring the junior officers and the guys under me.


Q.
And was he one of those?


A.
He was.


Q.
Okay.  So what length of time was that?


A.
That was about half of the deployment line so I would say about three months.


Q.
Even though you weren’t his reporting senior or wrote his OPR, were you in a position to observe him in the performance of his assigned duties?


A.
Yes.


Q.
As a senior officer?


A.
Yes.


Q.
But you weren’t called upon to evaluate that performance?

A.
No.


Q.
Did you observe him in the performance of any additional duties beyond being a pilot? 

A.
Yes.


Q.
What were examples of the duties?


A.
He was assigned as the – in the mobility flight so he took care of a lot of mobility paperwork and he did an outstanding job with that keeping everybody on track.


Q.
Did you ever receive reports from others about his performance of duty?


A.
Yes.


Q.
Sir, I’m going to ask you a series of questions and it relates to your opportunity to observe certain aspects of his traits.  Did you have an opportunity since you’ve met him to observe – in the workplace – to observe his military bearing and military appearance?


A.
Yes.


Q.
Have you had an opportunity to observe his level of physical fitness and mental sharpness?


A.
Yes.


Q.
How about his attention to detail?


A.
Absolutely.


Q.
Did you ever observe him handling subordinates or be responsible for subordinates?


A.
Yes.


Q.
Okay.  Did you observe his morale?


A.
Yes.


Q.
How about his level of motivation?


A.
Yes.


Q.
Did you have a chance to observe his tact?


A.
Yes.


Q.
How about his judgment?


A.
Yes.


Q.
Problem solving ability?


A.
Yes.


Q.
Level of maturity?


A.
Yes.


Q.
Growth potential?


A.
Yes.


Q.
Technical proficiencies?


A.
Yes.


Q.
Were you able to ever review or observe his written communication skills?


A.
Yes.


Q.
How about his verbal communication skills?


A.
Yes.


Q.
His leadership methods and style?


A.
Yes.


Q.
Sir, based on your contact and observation of Lieutenant Burke, have you had sufficient opportunity to form an opinion as to his character for abiding by the law?


A.
Yes.


Q.
What is that opinion?


A.
I think Lieutenant Burke does an outstanding job abiding by the law.

Q.
Have you also had sufficient observation to form an opinion as to his character for peacefulness or non-violence?


A.
Yes.


Q.
What is that opinion?


A.
I would characterize Lieutenant Burke as being peaceful.



Q.
And also do you feel you have had sufficient observation of him to form an opinion as to his military character?


A.
Yes.


Q.
What is that opinion?


A.
I think Lieutenant Burke has a very high military character.


Q.
Now I’m going to ask you, at the time or during – throughout this entire period of time, have you been aware of his reputation in the community for abiding by the law?


A.
Yes.


Q.
What is his reputation?


A.
He has a good reputation for abiding by the law.


Q.
Are you aware of his reputation for peacefulness or non-violence?


A.
Yes.


Q.
What is that reputation?


A.
It’s a good reputation as well.


Q.
And finally, are you aware of his reputation in the community for his military character?


A.
Yes.


Q.
And what is that reputation?


A.
He is an outstanding character.


CDC:
I have no further questions but the Captain may.


MJ:
Government, cross examination?


STC:
Yes, sir.  Thank you.

CROSS-EXAMINATION

Questions by the Senior Trial Counsel:

Q.
Good morning, Major MacGregor.

A.
Morning.


Q.
So it sounds like it would be fair to say that you were sort of friends with Lieutenant Burke before you became co-workers – and before you had any real interaction at work?


A.
I met him as a social contact before he joined my squadron.  Correct.


Q.
You talked about sort of the traits you observed; one you said was firm mental sharpness?


A.
Yes.


Q.
He’s a smart guy?


A.
He is.


Q.
Would you say a really smart guy?


A.
He’s a smart guy.


Q.
Okay.  And you have also observed him supervising subordinates?


A.
I have.


Q.
Is he currently supervising any subordinates?


A.
Not that I know of.


Q.
Defense counsel asked your opinion about some of his character traits.  Are you aware that he is accused of assaulting a civilian and another member of his crew in August of last year in Rapid City, South Dakota?


A.
Yes.


Q.
And are you aware that he is accused of taking a civilian woman’s car and driving while he was intoxicated?


A.
Yes.


Q.
Are you aware he is also accused of crashing that car and then fleeing the scene of the accident?


A.
Yes.


Q.
Do you think that someone that engages in that kind of conduct is a law abiding person?


A.
I would say Lieutenant Burke’s character would not lead me to believe that he would actually do that.


Q.
That wasn’t my question, though, sir.  Do you think that someone that engages in that kind of conduct is a law abiding person?


A.
No.


Q.
Do you think that someone that engages in that kind of conduct is a peaceful person?


A.
No.


Q.
Do you think that someone, an officer that engages in that kind of conduct has good military character?


A.
No.


STC:
Thank you, sir.  No further questions.


MJ:
Defense, redirect?


CDC:
No, Your Honor.  Thank you.


MJ:
Subject this witness to recall?


CDC:
No, Your Honor.


MJ:
Government?


STC:
No, Your Honor.

[The witness, after being instructed not to discuss his testimony, was permanently excused and left the courtroom.]


MJ:
Defense?


CDC:
Your Honor, the defense rests.  At this point we would request a recess so that we can call off a VTC witness that we decided not to call.


MJ:
Very well.  How long would you like?


CDC:
10 minutes, sir.


MJ:
All right.  Government, is 10 minutes sufficient?


STC:
Yes, Your Honor.


MJ:
All right.  And do you expect rebuttal evidence?


STC:
Yes, Your Honor.


MJ:
Okay.  Approximately how many witnesses do you expect?


STC:
Three, Your Honor.


MJ:
Very well.  We will be in recess for 10 minutes.

[The court recessed at 0939 hours, 13 October 2011.]

[The court was called to order at 0953 hours, 13 October 2011, with all parties present.]


MJ:
Please be seated.  The court is called to order.


ATC:
All parties are present.


MJ:
Government?


ATC:
Yes, Your Honor.  Thank you.  The government calls Mr. Barry Dickey to the stand.

MR. BARRY DICKEY, Civilian, was called as a witness by the government, was sworn and testified as follows:

DIRECT EXAMINATION

Questions by the Senior Trial Counsel:

Q.
Mr. Dickey, please state your name for the record.


A.
Yes.  My name is Barry, B-A-R-R-Y middle initial “G” last name Dickey, D-I-C-K-E-Y.


Q.
Mr. Dickey, where do you live?


A.
In Mansfield, Texas.


Q.
What do you do there?


A.
I’m a forensic analyst for acoustical and imaging audio video as well as we provide voice identification services.


Q.
What would you describe your title or job as? 

A.
It’s an expert within the specific fields of audio and video and voice identification.


Q.
Do you have a previous education to --? 

A.
Within the first two years of college I did not have a specific application within the audio video field although I had some courses.  That was within the aerospace and physics kind of approach.  That degree plan was not completed.  During that interim I was offered two run a production facility for some of the major production companies and that required fulltime employment and I opted to move into that field at that time.

Q.
You have an undergrad degree in what field?


A.
I do not have a finished completed degree.


Q.
Okay.  Do you have any other education in your background?


A.
Yes.  Multiple courses in certifications within the specific forensic fields of forensic audio, forensic video as well as forensic voice identification.


Q.
Have you ever testified in court with regards to the topic of forensic audio?

A.
Yes.


Q.
How many times?


A.
Thirty-five – I would say 30 to 35.


Q.
During those court cases, were you offered as an expert in those cases?

A.
Correct.


Q.
Were you admitted each time as an expert?


A.
Correct.


Q.
Do you have any certifications in the field of forensic audio?


A.
Yes.  Certification is through the American Board of Recorded Evidence or the American College of Forensic Examiners.  There is a set protocol and criteria that you have to participate in, pass written tests, and participate in hands-on laboratory examination and proficiency exams.  And then upon completion of that you are certified.


Q.
How long have you been in the field as a certified forensic audiologist?


A.
More than 15 years; almost 20 years.


Q.
Can you describe some of your practice – your work experience?


A.
We provide service for the U.S. Attorney’s Office, the Federal Defender’s programs.  This is state-wide as well as U.S. territories outside of the mainland.  The SEC, DEA and associated Heighted task force -- many agencies in that manner and all of them include analysis as we are speaking of here today.


Q.
When was the last time you testified in a federal case?


A.
I would – my best recollection would be February of this year.


Q.
Are you working on any current federal cases?


A.
Yes.  We have some that we’re currently -- retaping.


Q.
Are you a member of any organizations that relate to the field of forensic audiology?


A.
Yes.  The American Board of Recorded Evidence, the American College of Forensic Examiners as well as the Audio Engineering Society and several others that are professional audio and video associations.


Q.
In your experience how many cases have you been involved with?


A.
More than 1500 cases we participated and of those cases there were multiple pieces of evidence with them anywhere from one piece all the way up to 50 or 75 pieces.


Q.
Have you written any scholarly works, publications – any publications? 


A.
Yes.  Participated in lectures as well as created – authored a couple of documents for continuing education through the American Board of Recorded Evidence and American College Forensic Examiners.


Q.
Your Honor, I have what has been marked Prosecution Exhibit 14 for Identification.  It is a 14 page document.  I am handing the original to the court reporter and a copy to the defense and a working copy to the military judge.


MJ:
Thank you.


ATC:
May I approach the witness Your Honor?


MJ:
You may.


Q.
Mr. Dickey, would you please take a look at Prosecution Exhibit 14 for Identification.


A.
Yes.  It appears to be a June 1, 2010 copy of curriculum.  I do have a more recent version, if you would like to submit that to the court, but it basically encompasses what we have here and then –


Q.
Is it accurate as of that date?


A.
Absolutely.


Q.
So in addition to what’s listed in this curriculum vitae, there’s actually more experience that you’ve had since that time?


A.
That’s correct.


Q.
In the field of forensic audiology?


A.
That’s correct.


Q.
I have retrieved Prosecution Exhibit 14 for Identification, a copy of that.  Your Honor, I offer Prosecution Exhibit 14 for Identification as Prosecution Exhibit 14.

MJ:
Defense, any objections?


CDC:
No, Your Honor.


MJ:
It is admitted as Prosecution Exhibit 14.  


ATC:
Your Honor, at this time I offer Mr. Dickey as an expert in the field of forensic audio.


MJ:
Defense?


CDC:
No objection, Your Honor.


MJ:
He will be recognized as an expert in the field of forensic audio.


Q.
Mr. Dickey, how did you become involved in this case?


A.
I was contacted sometime earlier this year by counsel and requested to look at a piece of evidence.


Q.
What was that piece of evidence?


A.
It was a recording associated with an event.  It was a 911 recording.


Q.
Have you been here the entire time during trial?


A.
That’s correct.


Q.
Is it the same recording that Dr. Papcun, an earlier witness had analyzed?


A.
That’s correct.  It’s consistent with it.  Yes.


Q.
Do you agree with the findings of Dr. Papcun?


A.
No, I don’t.


Q.
Why is that?


A.
There are several objectively based scientific principles that are contradictive to that position.  


Q.
What are some of those objective scientific foundations that you think are contrary to Dr. Papcun’s?


A.
Specifically, the opinions of the Doppler effect and its determination on whether or not it can be absolutely stated based upon the limitation of the event in question.


ATC:
Your Honor, I have what has been marked as Prosecution Exhibit 15 for Identification.  It is a four page document.  I am providing a copy to the defense.  I’m sorry.  I have actually already provided a copy to defense.  I am providing a working copy to the military judge and the original to the court reporter.  


Q.
Mr. Dickey, I am handing you what has been marked Prosecution Exhibit 15 for Identification.  Do you recognize what Prosecution Exhibit 15 for Identification is?


A.
Yes, I do.


Q.
What is it?


A.
These are graphs that were created subsequent to my review of Dr. Papcun’s testimony.


Q.
What is the page one graph display?

A.
Page one is a spectrographic view of the overall event associated with what has been toned the engine car revving or the engine sound.


Q.
And you had said that you disagreed with Dr. Papcun’s ultimate findings.  Is there anything in this spectrograph that would tell the court or indicate to the court why his results are incorrect?


A.
Yes.  In my opinion, yes.  There are some specifics that we can move to with graphs two and three; however, I can address what is relative on this.  You have a momentary existence of the engine noise.


Q.
Would you please show the military judge?   The witness explains the far left side of the graph.


MJ:
All right.  This is page one?


ATC:
Yes, Your Honor.


A.
Yes, sir.


MJ:
Thank you.  


A.
Then there is a momentary breaking at this period here – is a momentary interruption of speech.


ATC:
The witness is pointing at approximately the middle of the graph there is a large black area at the bottom of the graph below portions of the column.  [10:03:58]

MJ:
All right.  And I think that’s consistent with the blue bar on top?  Is that your statement?


A.
Yes.  Yes.  The blue bar on top designates that area that is interrupted by speech.  If you notice just immediately prior to the speech and immediately subsequent to the speech you will also see a designation of other specter information.  It’s a very small break here and here.


ATC:
The witness has indicated an area less than an inch just prior to the blue – previously described blue area and then the –


A.
Corresponding with the end designations of the blue bar.


MJ:
And he’s pointing to the bottom of the colored graphic area?


A.
Yes.  Yes, sir.


MJ:
Thank you.  


A.
Then you have the continuation of the sound to the right hand side of the page subsequent to the momentary interruption.


MJ:
All right.  And again, we’re pointing at the very bottom of the graphical depiction?


A.
Yes.


MJ:
Thank you.


A.
Yes.  


Q.
Mr. Dickey, what are these two small interruptions as represented by the blue dots?


A.
The blue dot section itself is consistent with AGC align switch associated with the 911 recording system.


Q.
Could you briefly describe what “AGC” is?


A.
“AGC” is an automatic gain control which is a sensing input.  When a system activates it, it basically locks or focuses to that event or that speech.  In this case and we’ll amplify it and put it in line to the recording device.


Q.
So effectively, what’s happening here?


A.
What you have is an event that is being transferred over the line through the cell phone and then momentary speech interrupt from that from the 911 operator.


ATC:
And the witness is indicating the blue area again for the interruption.

A.
Yes.


MJ:
And for the defense’s benefit, this is all being shown to me.  Does the defense require to view what we’re talking about or are you following along?


CDC:
Your Honor, because we can see through the paper, we’re tracking.


MJ:
Okay.  Very well.  Thank you.


A.
I lost my – where I was.  


Q.
Would you continue to describe why you feel Dr. Papcun’s result was incorrect?


A.
Well, there are a couple of issues and I would need to develop and lay that foundation rather than just – this doesn’t supply enough detail for me to feel comfortable saying that at this point.


Q.
Is there anything else in Prosecution Exhibit 15 for Identification that would help you describe why your results are different than Dr. Papcun’s?


A.
We need to – we will need to return to it; however, there are other graphs to specify specifically.


Q.
Turning to page two of Prosecution Exhibit 15 for Identification, what does page two show, Mr. Dickey?


A.
This is also a spectrographic view; however, it is taken from the beginning of the event meaning this first section here at the –


ATC:
The witness is pointing to page one, the original graph in the far left corner of the colored area.  And this is – for the record this is – are you referencing that as the first event, Mr. Dickey?


A.
No.  That’s the first portion of the event.


Q.
The first portion of the event.


A.
Yes.  The beginning part of this on page two displays a frequency or cycling of the harmonic at that point of the recording.  Now, the cycling is a larger cycle, meaning a lower frequency at that point.


Q.
Would that be consistent with a lower engine cycling?


A.
That’s correct.  Moving on to page three, this is a one second interval taken from the end of the event associated with the engine noise that is taken from the – a one second interval from the end portion of this event.


Q.
Can you tell us what time stamps that end portion would be?


A.
It’s just within that 4.429 millisecond interval.  It is near the end of that relative to that, it’s 3.29 to 4.29, so it’s the last second of that overall interall.


MJ:
All right.  This is page one again?


Q.
How is page three related to page one?


A.
Page three shows the amount of increase that has occurred in cycle rate or frequency that progressed from the initial start of the event till the end of the event.  So it is an increase consistently across the entire event rather than two separate revvings of the engine.

Q.
Just looking at the graphs, Mr. Dickey, page three appears very similar to the last approximately quarter of page one.  Is that correct?


A.
That’s correct.  Both page two and three are basically zoom images of the small of one second of the first portion of that event and one second from the end of that event.


ATC:
Your Honor, do you require more clarification?


MJ:
I’m tracking.  


ATC:
Defense?


CDC:
We’re good, sir.  Thank you.


Q.
Okay.  Mr. Dickey, how is that the first – let’s move on to the fourth page.  Can you describe what the fourth page is?


A.
The fourth page was utilizing basically the same program that was utilized earlier in the courtroom for presentation and what I did was, I processed the entire length of the event from the start of that engine noise until the end of it.


Q.
If you look at time, if we compare page one with page four, is it the exact same time stamps or approximately the same time stamps?


A.
Yes.  It’s the exact same interval given a millisecond or two.  Now, if you notice what you have is on the right hand side and I can also denote this for the spectrograms if needed.  But what you have –

Q.
Excuse me.  Correction is the left hand side, Mr. Dickey?


A.
Yes.  The left hand side is – this is frequency range going up and down and then across the bottom you have time domain or time – elapsed time.


Q.
Mr. Dickey, this looks a lot like a graph that we saw yesterday from Dr. Papcun, but the colors look different.  Why is that?


A.
You can denote which color you want to indicate what intensity associated with any harmonic within the structure.


Q.
Is this the same time period that Dr. Papcun analyzed?


A.
Yes, it is.  More four?


Q.
Would you please continue describing what page four explains.


A.
Okay.  It is the overall event; however, by looking at the graph itself it’s obvious that the beginning of the event continues in structure to develop harmonically all the way from the beginning till the end, rather than two separate events that have any representation of a duplication.  So it is a continuation of an overall event.


Q.
So it’s your opinion that the 911 operator interrupted that sound that we can hear during that time period masking it so it seemed like it was two events, but it was not.  It was only event.  Is that your opinion?


A.
That’s correct.


Q.
Is the graphical representation here consistent with a vehicle revving up?


A.
Yes, it is.


Q.
I’m retrieving Prosecution Exhibit 15 for Identification from the witness.  Mr. Dickey, does Prosecution Exhibit 15 for Identification fairly and accurately represent the so-called described event that Dr. Papcun testified about yesterday?


A.
Yes, it does.


ATC:
Your Honor, I offer Prosecution Exhibit 15 for Identification as Prosecution Exhibit 15.


MJ:
Defense, any objection to Prosecution Exhibit 15 for Identification?


CDC:
No objection, Your Honor.


MJ:
It will be admitted as Prosecution Exhibit 15.


Q.
Mr. Dickey, during your analyzation of the 911 audio, the same audio that Dr. Papcun analyzed, did you notice any transient issues that may have confused the trier of fact as to whether a sound was occurring or not?


A.
Yes.  Yes, I did.


Q.
What were those transient issues that you noticed?


A.
The specific transient issue would be the reference to a car door slamming.


Q.
Are you talking about testimony that came out yesterday?


A.
That’s correct.


Q.
Before we go into it, what is a transient machine?


A.
A transient is just a high level of information in which a spike in frequency or overall harmonic content occurs.  


Q.
So yesterday there was an issue about catching a car door sound on the recording.  Is that correct?


A.
That’s correct.


Q.
Is it your opinion that those are actually transient noises instead of actually a car door slamming?


A.
There are several issues associated with that.  Specifically, there are several events throughout the recording in which there is the coinciding of a speech element which also creates a sound identical to what was identified as a door closing or a – it could only be closing.  In addition to that, those events occur throughout the recording.  It is not an individual identifier.  There are several different other anomalies and artifacts associated with the 911 recording and AGC activations and line switching that does not permit that type of absolute identification.


Q.
What could those noises be instead of a car door?


A.
They are also consistent with overloading of the mike from closeness phonetic the speech as it is transitioned, the overloading of the microphone from the car.  Also the AGC switching of the 911 system.  All of these things interact and create those type of transients.


Q.
The transient issue – the noise of the described car door closing yesterday, do you believe that was actually a car door closing, in your opinion?


A.
I do not feel there is enough objective basis to identify it as a car door closing.


Q.
What led you to that conclusion?


A.
By analyzing the entire recording rather than just one specific location.


Q.
What would analyzing the entirety of the recording present to you as evidence?


A.
It disclosed multiple events that were consistent with this exact same sound and therefore, all of those being coinciding with speech elements, phrasing, as well as AGC locations prevented any type of positive identification like that.


Q.
So if it were to be true that these transient issues are actually a car door opening or closing, whoever was on the cell phone would have had to have been closing a door quite often during the recording if it were actually true?

A.
Multiple times.  I couldn’t count how many.


Q.
Is it your opinion that that’s really possible?


A.
It prevented me from feeling comfortable as identifying that.


Q.
Mr. Dickey, are you able to recall at what times those transient issues occurred?


A.
I’ve made a list of a portion of those, just up until about the 9 minute mark.  They occur at 28 seconds – this is approximate.  I can give it down to the millisecond, but I don’t think it’s necessary.  28 seconds, 36, three minutes and 28 seconds, six minutes and eight seconds, seven minutes and one second has actual two events.  Nine minutes and seven seconds, nine minutes and 57 seconds.


Q.
Thank you, Mr. Dickey.  Mr. Dickey, during your investigation and during your review of the 911 recording, is there anything in that recording that tends to give credit or lend credit to Ms. No Moccasin’s testimony that when the car left her vicinity, that she was not in it?

A.
There is some limitations into the dynamic or the valuation of the frequency or the loss of overall volume given the short duration of the event.  However, analyzing the increase in harmonic content to the event itself suggest an overall increase in that, meaning that there is an overall event happening that is consistent with the increase in motor speed.  If you look at a generalization associated with revving an engine, it is kind of momentary.  Vroom, vroom, those type of issues.  This is over a four second period of time.  It would have more consistency with the overall increase of a car’s engine traversing or moving as opposed to sitting in one place.


Q.
As long as we’ve got the issue of the car moving, let’s talk about Doppler.  Is it your opinion that the results of your investigation are discredited because of Doppler?


A.
Doppler doesn’t apply in its true sense to this case.  Doppler effects are created when you have a fixed listener position and you have an approaching sound wave as it passes and then moves past that location.  In this particular case, we do not have an approaching sound so we could not have a complete Doppler exemplar regardless.  What you have here is more consistent with the dynamic change associated with an increase in distance between two objects which is directly proportional to a loss of volume.


Q.
So is it consistent – is the recording consistent that it could be a car driving away?  At a fixed point?


A.
It could be.  It’s possible.  I didn’t feel comfortable saying absolutely that it was.  I am more comfortable with saying that it was in the close proximity and may have occurred within that area that would not have allowed that type of identification.


Q.
Mr. Dickey, there was some testimony yesterday about the loss of ambient noise.  Do you recall that testimony?


A.
Yes, to some degree.


Q.
Is it consistent – is a loss of ambient noise consistent with a vehicle moving away?


A.
That would be a gradual loss of that noise.  Yes.  Correct.


Q.
All right.  I also wanted to talk to you about some specific events on the recording outside the engine revving that we’ve been discussing just prior.  At approximately 4:23 and at 7:18 on the recording I hear car alerts or alarms.  Can you discuss those events?


A.
Those two locations were consistent with the sounds or so forth you would hear within a car if you were starting the – trying to start the car, turning on the ignition or opening the door.  Different cars have different alerts.  If you leave the lights on, for example when you leave the car, the car will alert you in most cases.  

Q.
In your opinion, is it possible that it took Ms. No Moccasin approximately four minutes, 23 seconds to get to her vehicle again and then be within range of reporting on the cell phone those events?


A.
Could you restate that?


Q.
Is it consistent with your opinion that Ms. No Moccasin could have taken her four minutes, 23 seconds to reach the vehicle and then be within proximity with her cell phone?


A.
It would be consistent.


Q.
And as a clarification different topic, there was a male voice that appears to come on the recording.  There are several time stamps that I’m going to tell you.  28 seconds approximately, two minutes 44 seconds, three minutes 24 seconds, six minutes, 59 seconds, nine minutes, 14 seconds.  What is your opinion that voice is, that male voice that you kind of – that is kind of background noise?


A.
That male voice in my opinion is attributed to the 911 center whether it be line bleed or voice in the background.  It was not consistent with a voice that was at the location of the cell phone at its transmission time.  


Q.
I’m handing the witness Prosecution Exhibit 15.  Mr. Dickey, would you please compare page two and page three of Prosecution Exhibit 15 and explain to the court why the waviness appears tight in page three but less tight in page two.


A.
This is a direct correlation – if you – were able to kind of counter on top of each other.  This, of course is from the first second interval of the event.


ATC:
The witness is pointing at page two.


A.
It has a lower cycling of the frequency or a lower frequency.  Therefore, you have a longer periodic value to these events.


MJ:
Essentially those spikes are further apart?


A.
Correct.


MJ:
Okay.


A.
As frequency increases or pitch increases you have a higher cycle rate.  Therefore, you have a closer relative position between the peaks, if I may.


MJ:
The witness was pointing to page three.


ATC:
Retrieving Prosecution Exhibit 15 from the witness.  


Q.
Mr. Dickey, is it your opinion that the graphs that appear in Prosecution Exhibit 15 are consistent with a vehicle driving away from a fixed point?


A.
It is consistent with limitations but there are limitations to that absolute identification.


Q.
What are those limitations, Mr. Dickey?


A.
The limitations deal specifically with the duration of the event to identify it to a larger degree.  Is it consistent?  Is it scientifically objective?  Yes, it is and that’s also based upon the fact we have discussed Doppler earlier.  Doppler deals with the change of pitch as an object approaches and then passes, much as if you are at a train crossing or for the Air Force a jet passing.  The overall spectrum data of that has to do more with, like I said, an increase in distance but you also have a secondary component and that is the increase in engine rotation or rpms.  And this is also common with like a motorcycle or a diesel cycling through their gears.  As that car increases, as long as it stays within the same gear that pitch will increase or that frequency associated with that rpm increase will also increase in pitch and frequency.


Q.
Mr. Dickey, just like Dr. Papcun, did you use any exemplars or outside testing decide outside of just reviewing the audio that was provided to you?


A.
No.  Given the circumstances of the case, the elements required could not be – were not accessible.


ATC:
No further questions, Your Honor.


MJ:
Defense?

CROSS-EXAMINATION

Questions by the Civilian Defense Counsel:

Q.
Good morning, Mr. Dickey.


A.
Good morning.


Q.
How are you sir?


A.
Doing good.


Q.
Sir, I’m just going to cover a few things that you talked about.  Midway through your testimony you said you didn’t have enough objective basis to determine whether or not the sound was a car door?

A.
I didn’t feel comfortable with that positive identification of that event.


Q.
Right.  That means you can’t exclude that as a possibility?


A.
Can’t exclude it.


Q.
And just recently here you talked about the Doppler effect in an automobile moving away.  Do you understand, sir, the difference between velocity and acceleration?


A.
To some degree, yes.


Q.
What would be the difference?


A.
Acceleration deals with the distance traveled necessarily there can be instant – the acceleration of something would have to do with how far or at what rate a vehicle or object moved from one location away from that fixed point.  Velocity has to do with the rate at which it’s moving or – and there could be instantaneous velocity if you wanted to – if that’s what you’re specifying?  Not sure.


Q.
Isn’t velocity speed and acceleration the rate of increase in speed?


A.
Yes.  It’s the change, I guess you could say.


Q.
So would velocity of a sound source have any – would acceleration of a sound source have any impact on the Doppler effect?

A.
It would.


Q.
So the exhibits that you produced for us – I believe page four.


A.
Okay.


Q.
Had the horizontal parallel lines?


A.
They weren’t horizontal only.


Q.
They were parallel?


A.
They were not.  They were parallel reference to each other but increasing in pitch.


Q.
Increasing in pitch?


A.
Correct.


Q.
You didn’t detect a Doppler effect did you?


A.
There was no specific Doppler that I felt comfortable and by “Doppler” I don’t agree with that type of application to it although there is a component of Doppler associated with the separation of two objects.  However, the complete event associated with Doppler has – requires an approaching sound.  We do not have that in this case.


Q.
Sir, that’s a good answer to a different question.  Let me re-ask my question.  You didn’t detect a Doppler effect did you?


A.
No.


CDC:
No further questions, Your Honor.


MJ:
Government, any redirect?


ATC:
Yes, Your Honor, thank you.

REDIRECT EXAMINATION

Questions by the Assistant Trial Counsel:

Q.
Mr. Dickey, with regard to Dr. Papcun’s display yesterday during court, did he constrain what was able to be viewed in any way using the software?

CDC:
Objection.  Beyond the scope of cross.


ATC:
Your Honor, defense specifically referenced the fourth page of Prosecution Exhibit 15 and I wanted to clarify what we are actually looking at and how the lines may appear in some respect parallel.


MJ:
Right.  I’ll overrule the objection.  You may ask your question.


A.
Could you restate?


Q.
Yes.  Yesterday during testimony Dr. Papcun had a display up on the screen that appeared red in points and green in points.  Prosecution Exhibit 15 page four does not appear that way.  Why is there a difference?


A.
It’s whether – I can’t speak to whether it was possibly just an inadvertent selection of the parameters that it did appear to have some restriction to the overall display and clarity of the spectrographic image.  Especially also in time domain it was restricted.  


Q.
And then – I want to jump back and with regard to the so-called car door noises, do you believe it’s more likely – is it your opinion that it’s more likely plosive or fricative noises or AGC noises as opposed to a car door?  Is it more likely that it’s those other things instead of a car door?

A.
Given the prevalent existence of those type of artifacts, if you will, on the recording, yes, it would be more likely than not.  


ATC:
No further questions, Your Honor.


MJ:
Defense, any recross?


CDC:
No, Your Honor.  Thank you.


MJ:
Government, do you subject this witness to recall?


ATC:
No, Your Honor.


MJ:
Defense, would you like this witness subject to recall?


CDC:
No, Your Honor.


[The witness, after being instructed not to discuss his testimony, was permanently excused and left the courtroom.]


MJ:
Government?

STC:
Your Honor, the United States calls Captain Jonathan Gorham.

CAPTAIN JONATHAN GORHAM, United States Air Force, was called as a witness for the government, was sworn and testified as follows:

DIRECT EXAMINATION

Questions by the Senior Trial Counsel:

Q.
Please state your full name, rank and unit of assignment.

A.
Captain Jonathan Paul Gorham.  7 MDOS work over at the medical group.


CDC:
Your Honor, if I may?


MJ:
Yes.


CDC:
Could we ask – we’ve interviewed Dr. Gorham both before trial and also this morning.  Could we ask for an offer of proof as to how any testimony that would be elicited today would constitute rebuttal to our case?


MJ:
All right.  Well, government at the outset rebuttal as – what?


STC:
Yes, Your Honor.  Rebuttal as to the conclusions relative to testimony of Major Campbell.  That’s one issue, sir.  And then the second issue would be rebuttal as to Mr. Gambell’s testimony regarding her assessment of the accused’s credibility.


MJ:
Defense?


CDC:
Your Honor, his opinion is the same as is in that report.  In other words, there’s going to be no new information about that.  That’s already been presented.  So to the extent that it doesn’t differ, it’s not rebuttal.  And as for this witness, we don’t do human lie detector, sir.  This witness’s opinion of the credibility of a person is not relevant.


MJ:
All right.  To the extent that this witness can explain the results and analysis in the Sanity Report as to the prior witness I will allow that.  However, defense I expect you to be mindful and cognizant of any impermissible evidence that may be deduced with respect to human lie detector evidence.  Government, you may proceed.


STC:
Thank you, Your Honor.

Questions by the Senior Trial Counsel:

Q.
Captain Gorham, you said you were assigned to the 7th MDOS?

A.
The Medical Operations Squadron.


Q.
The Medical Operations Squadron.  That’s here at Dyess Air Force Base?


A.
It is.


Q.
What is your job at the 7th Medical Operations Squadron?


A.
I’m the Mental Health Flight Commander.  


Q.
And how long have you been in that job?


A.
A little over one year.


Q.
Okay.  How long have you been at Dyess?


A.
A little over two years.


Q.
Okay.  Can you describe sort of what your duties entail as the Mental Health Flight Commander?


A.
I’m responsible for the – approximately 20,000 beneficiaries in our cachment area and mental health services.  I’m responsible for basic psychotherapy, sight testing.  Also I’m responsible for the alcohol and drug treatment program and the drug demand reduction program, our random testing program as well as the Family Advocacy Program and I’m a consultant to the wing commander – or commanders here on base as Director of Psychological Health.


Q.
Can you describe your educational background for us?

A.
Sure.  I have a Doctorate in Psychology from Wheaton College.  I have a Masters in Clinical Psych from Wheaton College as well and I have a Masters in Bible from Harding University and did my residency here in the Air Force at Wright-Patterson.


Q.
Captain Gorham, do you know the accused in this case, Lieutenant Burke?


A.
We’ve met.  I interviewed him once.


Q.
What was the purpose of that?


A.
That was the Sanity Board ordered by you, sir.


Q.
That was done in this case?


A.
Yes.


Q.
What was your role in that Sanity Board?


A.
I was one of the interviewers as well as the primary officer of the Sanity Board Report.  

Q.
Captain Gorham I’m showing you what has been marked as Prosecution Exhibit 13 for Identification.  Copies have been previously provided to defense and to the military judge and the original to the court reporter.  Do you recognize what that document is?


A.
This is the long report.


Q.
And how do you recognize it?


A.
My signature is on it.


Q.
Your signature is there on page two?  I’m sorry.  That’s your signature on page two there?


A.
It is.


Q.
Is this an accurate copy of the report introduced in this case?


A.
I believe so.  I haven’t read it verbatim but I believe so.


Q.
It appears to be an accurate copy?


A.
Yes.


Q.
Okay.  Your Honor, at this time I would offer Prosecution Exhibit 13 for Identification as Prosecution Exhibit 13.


MJ:
Defense?


CDC:
No objection, Your Honor.


MJ:
It will be admitted as Prosecution Exhibit 13.


Q.
Captain Gorham I am going to direct your attention to page two, paragraph two there.  It says, “Please feel free to contact me.”  Can you read the sentence directly above that?


A.
Would you like me to read it aloud?


Q.
Please do.


A.
“In no way does this report suggest that First Lieutenant Burke was not responsible for his choice to mix Dexedrine and alcohol as well as resultant behaviors.”


Q.
Thank you, Captain Gorham.  I’m retrieving Prosecution Exhibit 13 from the witness.  Captain Gorham in addition to the interview that you conducted with Lieutenant Burke, did you do any other assessments?


A.
We did some psychological testing as well.


Q.
What kind of psychological testing did you do?


A.
We did three.  Basic IQ Screener of the Shipley 2.    It just gives you a general range of IQ basically just checking for cognitive impairment at the time, not for a clear IQ status and then also the MMPI-2.


Q.
What is the MMPI-2?


A.
Minnesota multi-phasic personality inventory.  It’s like an addition.  It’s only the most well used personality inventory out there.  And then the third was the Malon multi-phasic or the non-clinical multi-phasic inventory.  It is another personality inventory that’s a third edition, another personality inventory but it is a little more oriented toward personality evaluation rather than – the first one, the Minnesota is more oriented toward clinical syndromes as opposed to – the second one more oriented to personality disorders.


Q.
Okay.  That second one, the abbreviated MMCI-3.  Is that correct?


A.
Correct.


Q.
Okay.  All right.  I want to talk about each of those ______ a little bit.  [10:41:06].


A.
Sure.


Q.
The MMPI-2 the Minnesota test, you started to describe it.  What is that test?


A.
It is a lengthy test over 500 questions, true false response sets and it evaluates for psychopathology; can be a mildly over-pathologizing but typically not significantly.  


Q.
Did you review the results of – Lieutenant Burke completed that test?


A.
Absolutely.


Q.
And you reviewed the results?


A.
I did.


Q.
Do you recall reviewing specifically the L scale [10:41:54] results?


A.
I did.


Q.
Okay.  Can you describe what the L scale is? [10:42:00]


A.
It’s called the Lie Scale.


CDC:
I’m going to object at this point, Your Honor.  We’re attempting to use – we’re attempting to piggyback the basis for an overall evaluation and from an insignificant piece, trying to create a human lie detector here.  I know where this is going because I know what he’s talking about and I would just like to protect the court from that information.


MJ:
Government?


STC:
Your Honor, I think the – particularly in light of the defense witness’s testimony, the board’s underlying methodology is strictly relevant and appropriate rebuttal.


MJ:
All right.  Are we trying to determine whether or not the accused was telling the truth at any particular time?


STC:
Not specifically, Your Honor, but given Major Campbell’s testimony, I’m not going to – intend to elicit any kind of opinion lie detector from Captain Gorham.  Strictly want to question him about the board’s test tools and those results.


MJ:
All right.  I will overrule the objection; however, I expect that trial counsel will discuss these tools that were used in regards to how that formulated the final opinion or conclusions of the report as opposed to whether or not any individual was truthful.  Does that make sense?


STC:
Yes, Your Honor.

MJ:
All right.  And again, I’m only overruling it because I haven’t heard any of that evidence yet but if it comes to that defense, I expect you to properly object.

Questions by the Senior Trial Counsel:

A.
I’m sorry.  Can you repeat the question?


Q.
Okay.  So I asked you to describe what the L scale is?    You said it was a lie scale.  Can you explain what that means?


A.
Right.  And basically that scale was constructed to ascertain folks who may have been dissimulating when taking the test meaning not maybe presenting as frankly as is possible.  We see this – the similar elevations typically when this test is used for job interview type purposes.


Q.
Why do you say that?


A.
Well, anybody who is taking a job interview, it would be silly to walk in there and say, “I’m late three times a week.”  You know, you just wouldn’t present that way.  You would present as the most positive version of yourself in a job interview, similar to this situation that was what occurred.  It was done in the most positive light.


Q.
Okay.  I want to ask you about the other assessments.


A.
Sure.


Q.
The MMCI3.


A.
The MMCI3, right?


Q.
What does that test show?  You talked about this a little bit but can you describe what that test –


A.
More oriented toward personality development; kind of personality structure.


Q.
And how is that test administered?


A.
Both tests were administered via computer.


Q.
Okay.  So a series of questions?


A.
That’s correct.


Q.
I guess if you can sort of describe and can sort of give us an idea of distinction, what is the distinction off this one?  How is this one different from the MMPI-2?  In what it shows, the results show.

A.
I believe we covered this.  If – I may not be understanding the question clearly.  The MMPI is more oriented toward clinical syndromes.  You get your depression, you get your anxiety much more clearly oriented on that test.  On this test you get your personality profiles much more clearly delineated such as somebody who would have narcissistic traits, dependent traits, obsessive compulsive traits or the actual personality disorders.

Q.
What are the results of the MMCI-3 in Lieutenant Burke’s case show? 

CDC:
Objection.  Relevance.


MJ:
Government?


STC:
Again, Your Honor.  This is going to the board’s conclusions of an officer, Major Gorham, and this is a question to explain the board’s underlying methodology.


MJ:
All right.  Was this test used in compiling the report?


STC:
I believe it the witness can answer that.


A.
Yes, it was.

MJ:
All right.  It’s overruled.  There’s been a number of discussions about the various items that the physician’s review prior to coming to their conclusions and I will allow the question.

Questions by the Senior Trial Counsel:

Q.
Do you want me to ask the question again?  Captain Gorham, what did the results of the MMCI-3 show in Lieutenant Burke’s case?


A.
To the best of my recollection he had mild elevation on the histrionic scale and clinical elevation on the obsessive compulsive scale.  I actually have notes.  Is it okay if I look at those?


Q.
I can’t just have you pulling anything out of your pocket.  What notes do you have?  What do you need to look at?


A.
I actually have the printout of the graphical representation of the results of that.


Q.
Well, I want to ask you specifically about the graphical representation.  


A.
Sure.


Q.
Did you get an overall assessment from reviewing his results of the MMCI-3? 


A.
Combined with the interview, yes.

Q.
Okay.  And how were you able to use the MMCI-3? 


A.
Well, what it demonstrated was that Lieutenant  Burke as an individual is very meticulous, particular by nature, considering his job also by training.  So that scale is somewhat inflated and due to that training but nonetheless still presents as a valid personality component for him.  It also demonstrated that overall based on his occupational field, that all in all, he’s a healthy individual at the time of the testing in the interviewing. 

Q.
How did he perform – is there a desirability in the basement scale?


A.
There are.


Q.
What did those results show?


A.
I don’t remember the exact numbers but the Debasement  Scale was 

CDC:
Well – Your Honor, I’m going to object here again as to relevance unless there’s an demonstration as to relevance of some minute piece of the puzzle here relating [10:49:36] to the overall diagnosis.  I don’t think it’s relevant for this court.


MJ:
Government?


STC:
Your Honor, we have the [10:42:43] same position that these two scales factor into the board’s decision since the results of the board decision -- the board’s underlying methodology is relevant to rebut and explain its results.

MJ:
All right.  At this point you have not laid the foundation for that.  So I will sustain the objection.

Questions by the Senior Trial Counsel:

Q.
Captain Gorham, were you able to – the results didn’t change from the MMPI-2 and the MCMI-3, were you able to use the results of those – both of those in making a determination – were they both valid test?  

A.
They were both found to be useful tests.  It’s important to – when you are discussing the psychological evaluations, it is important to remember that all psychological tests are very complicated, very complex but screeners ultimately and require a clinical interpretation and the clinical judgment to make those tests useful at whatever level they’re useful at.  For example, the MMPI2 technically the test – based on the validity scales technically that test is invalid but it’s useful for presenting information that shows that the individual was oriented to a situation by showing that he wanted to be viewed positively.


Q.
At what?


A.
I’m sorry?


Q.
Go ahead.


A.
As I think any reasonable person going through a sanity board would want to present positively.  There was a similar finding on – related to – and I’m not sure if I should bring this up, sir, so please, if I’m answering too much, please let me know.


Q.
I’ll just ask another question.

A.
Sure.


Q.
I’m sorry.  You mentioned that the MMPI2 was technically invalid.  Why was that?


A.
The F minus case scales were two – two reasons.  There’s a frequency scale and a case scale which is a correction scale which again, is much more subtle than the L scale but they were too disparate.  Whenever there is a difference of – to be extremely conservative – whenever there is a difference of more than 15 points – in this case I believe there’s a difference of 22 points, you wouldn’t interpret the clinical syndrome portion of the test.  You would just utilize the validity scales as I did.  The other one was the elevation on the L scale which showed that – again showed that desire to present very positively.  


Q.
And so your assessment of the protocol was invalid because Lieutenant Burke was presenting himself in an unrealistically favorable light?

A.
Yes.


Q.
Captain Gorham, in addition to and administering the tests, did you review any other information?


A.
Other – yes.  I was provided with the police reports.  I was provided with the 911 call.  I was provided with – let me see – the – all the police reports.  I believe that sums up what I was given.


Q.
So you had a chance to review the witness statements?


A.
I did.

CDC:
Sir, I’m going to object to further questioning this witness because we gave latitude to the trial counsel to try to develop rebuttal here but nothing that’s been said so far has been in the nature of rebuttal and again, I think – you know, this was an effort to try to tarnish Lieutenant Burke by looking at some micro aspects of the testing that may individually out of context be perceived as negative and try to paint him in a negative light for this court.  And I know the court wouldn’t draw that kind of conclusion but again, there seems to be no purpose for this other than to do that and to me it’s not like general rebuttal.  


MJ:
All right.  Government?


STC:
Your Honor, I think really that’s just argument.  Major Campbell testified that her assessment was she was credible and we are presenting information that the sanity board gathered and looked at and evaluated his assessment.  The information that the board gathered is certainly relevant to how they reached their conclusion.


MJ:
All right.  Are you saying that the accused’s answers were not credible in rebuttal to what Major Campbell stated?


STC:
I think Major Campbell given a subjective assessment I think it’s relevant to show there was the objective data the board had to look at.  

MJ:
Okay.  And how –


CDC:
Your Honor, there’s been a mischaracterization here and I want to straighten this out.  The defense asked no questions of Major Campbell about the believability of anybody.  So this is kind of a bootstrapping through his own witness.  So it was his – through his cross examination.  His cross examination of our witness was I think designed to set up this kind of contest between the two professionals and sir, he’s dancing around it but at the heart of what he’s trying to do is to bring out negative individual components of the tests so the court will think negatively of the Lieutenant and therefore think that he acted in conformity with an ability to want to look better to the doctors perhaps, perform better on these tests or whatever and therefore he’s not credible.


MJ:
All right.  Just a moment.  I’m reviewing my notes with respect to Dr. Campbell’s testimony.  All right.  Government, with respect to the defense’s assertions?

STC:
Your Honor, the defense could make all kinds of arguments about our intentions here and the intention really is to show that defense’s witness offered an opinion about what her assessment was and they also made a point saying that he didn’t sign the sanity board report and so we are just trying to show what is the underlying data that the board reviewed in reaching this determination.  I’m not asking Captain Gorham to make an independent credibility assessment.

MJ:
All right.  Well, if you want to ask about why Dr. Campbell did not sign the report I think we’re far afield of that and my notes don’t indicate anything regarding Dr. Campbell discussing her analysis of the credibility of the accused responses to tests.  So from that perspective I’m not certain that it is rebuttal.  It sounds like new information that’s coming out trying to flush out as the defense points out, negative details about certain aspects of the tests.  And again, I’m not sure how that’s rebutting anything.


STC:
Well, Your Honor, I think it not only rebuts but explains the board’s conclusion that Major Campbell reached the conclusion that, “Hey, this is a guy I believe,” and we’re just trying to show what information was presented to the board.

MJ:
All right.  But this witness – are you saying this witness disagrees with his own conclusions in the report?


STC:
That’s the exact opposite, Your Honor, because Major Campbell testified that she disagrees somewhat to what was in the report.


MJ:
Okay.  So this witness is going to testify that he agrees with his own report?


STC:
Yes, Your Honor, and which is in disagreement with Major Campbell’s assessment.


MJ:
All right.  This witness’s opinion on his analysis or his conclusions don’t have anything to do with Major Campbell’s analysis and her conclusions.  You can’t speak for her conclusions, can you?


STC:
Well, he can speak for what the board concluded, Your Honor.


MJ:
All right.  And we have that as evidence, do we not?


STC:
Yes, Your Honor.


MJ:
All right.  So what else are we trying to cover?


STC:
Your Honor, I’ve covered all I want to cover on that issue.

MJ:
All right.  Then the defense objection is sustained.  You may proceed if you have any further questions from this witness.


STC:
Yes, Your Honor.

Questions by the Senior Trial Counsel:

Q.
Captain Gorham you mentioned that one of the things the board did was to interview Lieutenant Burke.  Correct?


A.
That’s correct.

Q.
But now you have his interview [10:59:52] you had a witness statement that he provided.  Correct?


A.
Also correct.


Q.
I’m showing you what has been marked as Prosecution Exhibit 12 for Identification.  Do you recognize that document?


A.
I do.


Q.
What is it?


A.
This is his police report.


Q.
You said police report, would that be different from a statement?  


A.
His written statement.  That’s correct.


Q.
And this is the statement that you reviewed?


A.
It is.


STC:
Your Honor, at this time we move to admit Prosecution Exhibit 12 for Identification as Prosecution Exhibit 12.


MJ:
Defense?


CDC:
We don’t have any objection to that, Your Honor.


MJ:
It will be admitted as Prosecution Exhibit 12.


STC:
Retrieving Prosecution Exhibit 12 from the witness.  No further questions, Your Honor.


MJ:
Defense, cross examination of the witness?


CDC:
Briefly, Your Honor, if I may.  Thank you.

CROSS-EXAMINATION

Questions by the Civilian Defense Counsel:

Q.
Hello again, Dr. Gorham.  How you doing, sir?


A.
Doing well.


Q.
Good.  I just want to clear something up, sir.  The basic charter if you will of the 706 board were to answer specific questions.  Correct?


A.
Correct.


Q.
And you, together with the other board members did an evaluation jointly and severally together of Lieutenant Burke to produce answers to those questions.  Correct?


A.
Correct.


Q.
And the text of your answers to those questions appear the same in the short form and the long form.  It’s identical information isn’t it?

A.
Right.  Obviously the long form is additional information.  But otherwise the text is identical.


Q.
Right.  Additional information, sure.  But in terms of the major categories of questions that you were asked as a part of your assignment?


A.
Right.  It’s the same report.


Q.
Now you recall what those conclusions were?


A.
I do.


Q.
Okay.  The first question was, was the accused suffering from a mental disease or defect.  Right?


A.
Correct.


Q.
And you concluded that he was.


A.
He did need diagnostic criteria.

Q.
And that was – do you recall the diagnosis?

A.
For – right.  Substance induced, intoxication delivery.


Q.
Right.  And the – so the first question was, did he have a severe mental disease or defect and the answer was “yes.”  Correct?


A.
Yes.


Q.
The second one was what is the clinical diagnosis and you just identified that.


A.
Yes.


Q.
And the third one was, was the accused at the time of the alleged criminal conduct and the result of such severe mental disease or defect unable to appreciate the nature and quality or wrongfulness of his conduct?  And the first answer was “yes.”  Correct?


A.
That’s accurate.


Q.
And further, the accused was suffering from such defect in my opinion and I guess that’s true jointly held unanimous opinion?

A.
That’s correct, sir.


Q.
He was not able to appreciate the nature and consequences of his conduct due to his voluntary ingestion of both substances combined with sleep deprivation.  Is that correct?


A.
That’s correct.


Q.
Okay.  So he was in a state of delirium at the time of the alleged offenses.  Is that correct?


A.
That’s accurate.


Q.
Okay.  And unable to perceive properly and appreciate the nature of his conduct and the wrongfulness of it?


A.
Correct.


Q.
Okay.  So down here much fanfare has been made about the language that I think you wrote.  You wrote this long report didn’t you?


A.
I did.


Q.
Your sentence of, “In no way does this report suggest that Lieutenant Burke was not responsible for the choice to mix Dexedrine and alcohol.”  And by that you meant, he was certainly aware that he had taken a prescribed dosage of Dexedrine.  Right?


A.
He was – correct.


Q.
Okay.


A.
He was aware and responsible.


Q.
And he knew that he took those and after landing in the evening he did consume alcohol.


A.
Right.


Q.
And he’s responsible for those decisions, isn’t he?


A.
Absolutely.


Q.
Because he’s responsible also for the decision to take Dexedrine on the flight, isn’t he?


A.
He is.


Q.
Because no one makes him take Dexedrine.  Right?


A.
That is correct.


Q.
Okay.  He could have chosen not to?


A.
Correct.


Q.
Just like he could have chosen not to drink that night?


A.
Correct.


Q.
And then you say in the last clause that the prosecution is trying to stretch, I believe beyond your intention and that is, “As well as resultant behaviors.”  And to piece that together you’re saying, “He’s responsible for his resultant behaviors.”  Correct?


A.
I’m not exactly sure I track with you through the entire question.

Q.
Okay.  He’s responsible for the choice to mix Dexedrine and alcohol, you say.


A.
Yes.


Q.
Then you say, “And, as well as resultant behaviors.”


A.
Right.


Q.
Okay.  But there comes a point in time in that evening and the circumstance where he is no longer able to appreciate his surroundings and respond to them appropriately or appreciate the wrongfulness of conduct perhaps.  Right?


A.
Also correct.


Q.
Okay.  During that period of time, however long that lasted he’s responsible for consuming the substances but you’re not disagreeing with your conclusion here about his state of mind at the time of those offenses.  Right?

A.
That’s correct.


Q.
Okay.  So isn’t it true that you did not write that additional language to contradict the findings of the board?


A.
In no way.


Q.
Okay.  Explain that.


A.
Lieutenant Burke is – you know, an officer in the Air Force, understands the weight that goes along with that.  Understood that there are some risks associated with taking Dexedrine, signed the way of urges like all the other flyers do when they fly when they’re issued the Dexedrine.  Also chose to drink, chose to consume a significant amount and then probably traded unintended consequences by inducing a delirium state.  Delirium is often triggered by outside events.  One example would be a UTI.  A urinary tract infection.  In older folks oftentimes that will cause the same sort of state, mental severe confusion, disrupting the cognition to a point where if somebody with that delirium – actually, I can give you a simple example.  Say I’m working with a geriatric individual and they have that infection, they spit in my face while they’re in this delirium state.  I wouldn’t necessarily hold them responsible for doing that.  They don’t really know exactly what they’re doing.  There’s too much confusion in their mind at that point.

Q.
And that’s a good example, sir and there’s a couple more areas I want to cover with you briefly and that is that isn’t it true that you are unable to identify alcohol as the sole contributing factor to his entering a state of delirium?


A.
Both I and I think any responsible professional would not go so far as to say this one contributing factor or this one contributing factor.  To do that you would have to eliminate the others and still have the same result and I don’t know that in this situation you could do so.


Q.
Right.  Good point.  You can’t eliminate the other factors, can you?  Because they were there.


A.
Correct.


Q.
So is it possible in your professional psychological opinion that on that evening – is there any way to know whether or not Lieutenant Burke could have entered a state of delirium absent the alcohol?  It’s possible, isn’t it?  You can’t say?


A.
Anything is possible.  Probable is a different question but anything is possible to answer your question.


Q.
Okay, sir, so all I’m saying, sir is that is it possible that extreme sleep deprivation and perhaps an adverse reaction to multiple doses of Dexedrine combined together could have been the triggering events and the alcohol was just taken for the ride?


A.
To be completely fair there are anecdotal cases of amphetamines causing a delirium state or lack of sleep causing a delirium state.  That’s to be completely fair.  More likely it’s a combination in this situation because it’s impossible to pull out any of the impact and there’s probably a mental playing impact in this situation.


Q.
Right, sir, and for Lieutenant Burke a pilot who has medical training, was there anything about this event that happened that night that resulted in his delirium that would have made that foreseeable to him?  That he would have known that he would have become delirious?


A.
I don’t know that anybody could have predicted that.


CDC:
Thank you, sir.


MJ:
Government, any redirect?


STC:
Yes, Your Honor.

REDIRECT EXAMINATION

Questions by the Senior Trial Counsel:


Q.
Captain Gorham defense counsel just asked you if he could have predicted that he would become delirious.  Could he have predicted that if he got really drunk he might exercise bad judgment and do things he wouldn’t normally do?


A.
Absolutely.


STC:
No further questions.  Thank you.


MJ:
Defense, anything else?


CDC:
No, sir.  Thank you.


MJ:
All right.  Government, subject this witness to recall?


STC:
No, Your Honor.


MJ:
Defense?


CDC:
No, Your Honor.

[The witness, after being instructed not to discuss his testimony, was permanently excused and left the courtroom.]


MJ:
Government?

STC:
Your Honor, we have one more witness.  Could we just have a brief recess?


MJ:
How long?


STC:
10 minutes.


MJ:
All right.  Which witness is this?


STC:
This is Dr. Johnathan Villacis.


MJ:
Very well.  Defense, any objection to that course of action?


CDC:
No, Your Honor.


MJ:
Very well.  We’ll be in recess for 10 minutes.

[The court recessed at 1111 hours, 13 October 2011.]

[The court was called to order at 1121 hours, 13 October 2011, with all parties present.]


MJ:
Please be seated.  The court is called to order.


STC:?
All parties are present.

MJ:
Government?


STC:
Yes, Your Honor.  I misspoke.  The government now calls Lieutenant Colonel Joseph Villacis.

LIEUTENANT COLONEL JOSEPH VILLACIS, United States Air Force, was called as a witness for the government, was sworn and testified as follows:

DIRECT EXAMINATION

Questions by the Senior Trial Counsel:

Q.
Can you please state your full name, rank and unit of assignment for the record?


A.
Joseph D. Villacis.  I’m Lieutenant Colonel.  I am currently assigned to the Air Force Medical Operations Agency in San Antonio, Texas.


Q.
Can you spell your last name for the record?


A.
Sure.  It’s a long one.  V-I-L-L-A-C-I-S.


Q.
Sir, you mentioned you work for the Air Force Medical Operations Agency.  Where are you stationed?


A.
It’s Kelly.  Kelly, Lackland.  


Q.
That’s San Antonio, Texas?


A.
Yes, it is.


Q.
Okay.  What’s your duty title?


A.
My current duty title is Chief of In-Garrison Mental Health.


Q.
Can you sort of describe what your duties are in that job?


A.
Sure.  The Air Force Medical Operations Agency supports all of the Air Force medical activities.  My job is in the mental health division.  I essentially oversee the out-patient operations of mental health in the Air Force.  

Q.
How long have you been in that position, sir?


A.
About a year and a few months.


Q.
Can you tell the court about your educational background?


A.
Sure.  I’m a physician.  I went to medical school and civilian and after graduating from civilian medical school in Chicago I attended active duty residency in the national capitol area at the Walter Reed Army combined Bethesda Naval and Malcom Grow Medical Center Psychiatry Residency program as a four year program and I graduated in 2003.  


Q.
And then what happened with you after that?


A.
I practiced independently for six years after which time I had two combat deployments on six months each, both to Afghanistan as a psychiatrist for combat stressed detachments.  After six years of independent practice during which time I obtained my board certification in general psychiatry or adult psychiatry, I went to fellowship in forensic psychiatry and I completed that in 2010.  It’s a one year program.  I have since obtained my board certification in forensic psychiatry as well.


Q.
Sir, I have what has been marked as Prosecution Exhibit 16 for Identification.  The original is with the court reporter.  A copy has been provided to the defense counsel and a working copy has been provided to the military judge.  Prosecution Exhibit 16 for Identification is a four page document.  I am providing a copy to the witness.  Sir, do you recognize that document?

A.
I do.


Q.
What is it?


A.
This is my CV which I provided to you.


Q.
Is this a current copy requesting your experience and training?


A.
Yes.  It’s my most recent date of August 2nd at the top; that’s the most recent time I updated it.


STC:
Your Honor, the government offers Prosecution Exhibit 16 for Identification as Prosecution Exhibit 16.


MJ:
Defense?


CDC:
No objection.


MJ:
It is admitted as Prosecution Exhibit 16.


Q.
Colonel Villacis, you mentioned you are board certified in forensic psychiatry?


A.
That’s correct.


Q.
Can you describe what that is?


A.
Board certification is the highest professional credential for a field of study in medicine whether it’s psychiatry, forensic psychiatry, child and adolescent psychiatry and it reflects a – that you’ve completed training – an appropriate level of training and you’ve passed a certification exam usually at the conclusion of your training.


Q.
And that was just this year you got that certification?

A.
Yes.


Q.
How much experience do you actually have in the field of forensic psychiatry?


A.
My interest in forensic psychiatry came about during my times as a general psychiatrist.  I found that often many areas clinically when you’re dealing with patients in the military where you are looking at occupational assessments, conducting sanity boards, I’m also flight surgeon trained so I have a more increased awareness of occupation and the impact of occupational and mental health and so forth.  But I became interested during my deployments I came across several situations in which I was asked to do consultations that were of a sort of outside of a clinical nature but consultated and I was also – I also participated both as a fact witness and an expert witness in courts-martials prior to obtaining my training in forensic psychiatry.  During my training in forensic psychiatry, I worked at a civilian program in Boston and I worked both in civilian – I’m sorry, civil settings as well as criminal settings and conducted competency to stand trial evaluations, criminal responsibility evaluations as well as guardianship evaluations and testimony in court regarding my evaluations.


Q.
How many times have you been involved in any case involving a competency or level of responsibility determination?


A.
Well, on the sanity board I have been involved as an author four sanity boards.  I have authored seven reports in the civilian side looking at those issues.


Q.
How many times have you testified as a witness in a court case?


A.
I have – this is my – I have testified twice for the defense and this is my second time testifying for the prosecution since graduating from residency and prior to that I would estimate over ten times.


STC:
Your Honor, at this time the government offers Lieutenant Colonel Villacis as an expert in the field of forensic psychiatry.


MJ:
Defense?


CDC:
No objection, Your Honor.


MJ:
All right.  He’ll be recognized as an expert in the field of forensic psychiatry.

Questions by the Senior Trial Counsel:

Q.
Colonel Villacis, how did you first become involved in the case we’re here for today?


A.
Sure.  There were – as a solicitation for experts they’re often needed in order to educate the court and participate as consultants to either the prosecution or the defense so a solicitation came out.  My clinical work currently is – I take call at the in-patient psychiatric unit so normally duty time – they would allow me duty time to perform clinical activities but I have sort of taken on after hours clinical activities so that I can occasionally conduct these and get away from work to do these types of evaluations because in there – it’s a type of activity I think is very important.

Q.
What information did you review as part of your work in this case?


A.
I reviewed the documents that were sent to me.  Those included the full medical record, the full mental health record, and several statements including Lieutenant Burke’s major dicoses [11:29:51] if I am pronouncing that correctly and as well as South Dakota police report for a case file; as well as a testimony that has been here today because I was detailed to the prosecution.  

Q.
Yeah, I just wanted to clear that up who actually else has been present in the court listening to all the testimony?

A.
Yes, I have.


Q.
And you were here yesterday for the testimony of Colonel Benedict and Major Campbell?


A.
Yes, I was.


Q.
I want to ask you about – both of them were asked about the combination of factors, whether they thought sleep was a significant factor, whether the Dexedrine, go pills were a significant factor or whether alcohol was a significant factor.  Do you recall what they said about that?


A.
I do.


Q.
Okay.  Do you have a different opinion than them?


A.
Well, I have a different view based on my review of the records.  I think it’s important in conducting a forensic evaluation to weigh the source of the evidence, the quality of the evidence and the context of the evidence in deciding how much weight to give it in forming an opinion.  So in looking at these three factors that you alluded to and I can take them one-by-one.  Looking at sleep in this case, and by the way in terms of “context” I mean that if you’re able to obtain information or evidence at a time prior to legal involvement, that could be significant because that information is not – there’s no secondary gain issues in terms of either an alleged victim seeking compensation or an alleged defendant seeking to escape consequences of their actions.  So I think those are important – that’s what I mean by the “context” of the evidence that you might examine in a case.


Q.
So just to be clear, you’re saying that evidence that you get from before – you know, for legal consequences or an investigation is started, if you would view that differently than evidence that comes up afterwards?


A.
I think that would factor into how much weight you would give it potentially.  I think it’s important.  I also think it’s important from as many different sources as you can get information that could potentially make that information more reliable or at least certainly would guide me as to what weight I might give it in forming an opinion.


Q.
Okay.  So let’s take each of those factors in turn, doctor, and if you could first please talk about this issue of your view on how significant a career his lack of sleep was.


A.
Well, lack of sleep certainly can cause a variety of effects I think when you look at a specific case you would need to have some record of how much the individual actually slept.  Was there evidence that the individual actually didn’t sleep and where would that evidence come from?  So if there had been some sort of sleep log at the expert, the sanity board or other experts sort of drew out a time line that could show based on information from the defendant and possibly information from collaterals as to what the actual sleep pattern and the extent of the disruption in that, that could be significant, as well as if there were any sleep logs on the actual plane.  Because the other piece of important contextual information is how close to the time of the alleged offense is the information that you’re getting?  So it’s clearly going back in time looking at the deployment and the two week period and the time changes could be significant as well as what was the sleep pattern in the preceding 24 hours?  Was there any sleep?  In this case I had no sleep logs to look at.  There’s nothing reflected in the medical records.  There’s nothing presented in evidence that could – except for testimony that would discuss that.  I did not – upon returning CONUS I know that for example, it’s common if you have down time right after you get off a plane, you might fall asleep while you are waiting for something such as a BOQ or waiting for housing or lodging in this possibility.  So I don’t have in that preceding 24 hour time period other than the defendant’s testimony.  I didn’t find that there was a significant amount of evidence as to what the actual sleep was.  I didn’t see that anyone had asked any of his people that were with him had he slept at all?  Were they observing him at all times, those sorts of things?  Because in this case it’s particularly relevant the Air Force teaches in their Go Pill Program that sleep is actually the primary anecdote to fatigue.  It’s a counter measure.  It’s not necessarily the go pill.  Now you need to use that counter measure responsibly just as you would use any other counter measure responsibly and appropriately.  So given that Air Force pilots that participate in the Go Pill program are instructed that sleep is the primary counter measure and are encouraged to do that when possible.  I think it would be very important to elicit a detailed sleep log and had I been called to evaluate this individual, I would have done so.  So what we have then is a testimony of a defendant that’s – he did not sleep or may not have slept for an extended period of time and evidence from other statements that at the time that the evening started he was alert and oriented and wanting to go out and participate with the crew.  There wasn’t evidence that he was specifically fatigued or experiencing any other specific affects.

Q.
So specifically, what’s your view then on the evidence regarding how significant a factor that sleep deprivation was?


A.
Well, I would probably reserve that until I had completely analyzed all three elements.  I wouldn’t decide what weight until I’ve actually considered all three.


Q.
Okay.


A.
But that’s essentially what we’re sort of left with, with a statement from a person legally involved who says that he may not have slept.


Q.
Okay.  Let’s talk about the go pills doctor, the Dexedrine and do you have a view about the significance of those pills at any period of time?


A.
Well, this is a program that’s been in existence in the Air Force for over 30 years, safely prescribed so many, many people sitting in this room without any problems.  I had some concerns in looking at the evidence.  I have evidence that Lieutenant Burke successfully completed ground testing and there is a protocol for ground testing with this particular medication.  Pardon me?  And the ground testing is very detailed in terms of its documentation and informed consent for participating.  The ground testing involved administration of a 10 milligram dose of Dexedrine within a certain time frame and an additional dose four hours later and this is reflected in the medical record.  It’s reflected that after those doses were administered Lieutenant Burke was able to sleep and he noted that the Dexedrine only had a mild effect on him at that dose.  That’s documented in the medical record and that’s before legal involvement.  Subsequent to this event in September of 2010, there’s an additional entry in the medical record about administration and the use of the go pills.  In this case the dose is actually different.  These are five milligram tablets that are administered over a period of days and including the 24th of September 2010, when eight five milligram tablets – not 10 milligram tablets were administered and those were for a tail swap that he may or may not have participated in.  So there presumably being four of those five milligram tablets or 20 milligrams to be used on the way if needed and 20 milligrams on the way back.  So there is no entry unfortunately in the record as to what dose he actually – I did not see an entry in the medical record as to what dose he actually got in theatre or CONUS prior to going on this mission.  I’ve heard reports that people say that he had 10 milligram tablets.  I’ve seen the record that it seemed that five milligram tablets are administered as part of the protocol.  So I can’t conclude as to exactly which dose of the medicine he got but in both instances, the medication was used as prescribed and there were no effects noted.

Q.
You said there were no effects noted.  What would expect to see?

A.
Sure.  So again, in doing an analysis you would want to look at the time period prior to the alleged offense.  It’s a very significant time frame for these events.  In the – if a person was experiencing what we call “toxicity” or having too much of this medication in their system for whatever reason, either they took too much or they were having an interaction that may or may not have been foreseeable with another substance, you would want to attempt to find evidence for that rather than just testimony and so I might be looking for in my review of all the evidence including testimony, is there evidence that there were any physical signs of Dexedrine toxicity?  Dexedrine as we’ve heard in testimony is a stimulant medication.  It acts as what’s called “a sopathomimetic “ which is essentially acts like adrenalin in the body.  So if someone were experiencing high levels of this drug at any particular time, you would expect to see some physical signs such as increased heart rate as has already been described, increased blood pressure.  There are additional side effects that you would experience at high doses including medriasis or the lightening of the pupils and this particular medicine also at high doses can constrict the bladder sphincter which would make it difficult to urinate.

Q.
Did you see any evidence of those kind of physical symptoms in this case, doctor?

A.
I did not find any evidence in the medical record or in any of the documents that I reviewed that any of these were present.  So to attribute – so that – in the sense of trying to determine how much weight to give that evidence and the overall view, I would have to factor all those things -- what did I see as well as what was not present?


Q.
Doctor I’m going to ask you now about the alcohol as a factor – the contributing factor.  Do you have a view about – what are your thoughts about that?


A.
Well, the use of alcohol is the substance that is substantiated in the record in the most ways.  There are – there’s testimony by the defendant, there’s testimony by multiple other witnesses that alcohol was consumed.  There are conflicting reports as to how much exactly that was but there’s no doubt that alcohol was consumed and presumably in large amounts over the course of this event.  Once again in looking at the overall evidence and hearing the testimony of Matthew Houseman, for example, a witness who was called to identify the defendant, he was – he observed the defendant hours – just hours before these alleged offenses occurred and so that – and he has no – as far as I know from my review of the record, there’s no stake – he has no gain as a potential victim.  He has no interest in any other way except to positively identify and express the events of that evening.  In fact, he was – it’s very interesting how he even came to be identified through the investigation in Rapid City.  But his testimony was that at midnight of the evening in question, that Lieutenant Burke appeared “buzzed” in his words.  That’s not a medical term but it does reflect some level of intoxication.  There may have been evidence that he was disinhibited because he seemed talkative, he seemed to be friendly.  If I recall the testimony correctly to a particular party a person in Matthew’s party striking up a conversation and so forth.  So Matthew then testified that by closing time which is approximately two hours later or last call at 1:45 or 1:30 in the morning that Lieutenant Burke’s speech was slurred and that piece of information is significant because it is possible to take a physical symptom such as – our behavior – such a slurred speech and to go to a table that will show you what the approximate blood level would be that you would expect to see that behavior.  So in that sense it’s – you were able to correlate fairly close to the time of the alleged offense some estimate of what the blood alcohol level actually was and at the level of 0.10 you would expect to see slurred speech.  That is above the legal limit in most jurisdictions but that is the – and that’s an estimate, a ballpark figure.  It could be higher, it could be lower but given the number of drinks consumed it would not be inconsistent.  We – you know, looking at the evidence further in terms of alcohol specifically, there was testimony that hasn’t been refuted that there was more alcohol purchased, a 24 pack and that that alcohol was consumed by Lieutenant Burke.  So if you start – and the metabolism of alcohol doesn’t end with your last drink.  Your body needs to catch up.  Your blood level is going to continue to build at that point until your liver catches up as it were to clear the alcohol from the blood.  So there’s evidence that there was more alcohol consumed by Lieutenant Burke and that would then increase the blood alcohol content from an estimate of 0.10 to a higher level.  And that’s notable because at a level of 0. – I’m sorry – 0.15 to 0.25 blood alcohol level is when you would expect violence and aggression to occur or it’s noted to occur at those levels.

Q.
Considering all three of those factors then, doctor, can you offer some conclusion about what you think is the primary factor?


A.
In my view analyzing the evidence in this way looking at the proximate evidence, looking at the absence of physical signs or symptoms of Dexedrine intoxication, given that I don’t actually know how much he slept in my mind I think it can be concluded that alcohol was a primary factor at the time – the most important factor – the most significant factor at the time of the alleged offenses.

Q.
Do you think it’s more likely than not that alcohol intoxication can explain the behavior more so than any other factor?


A.
I think it’s equally likely that alcohol intoxication could completely explain these behaviors and findings as any other explanation that has been put forth.  


Q.
Sir, I want to ask you some specific questions about Dexedrine.  In normal adults when does Dexedrine reach its highest concentration after it’s taken orally?


A.
Within two hours.


Q.
And if someone is experiencing some side effects from high levels of this medication, what would you expect to see?


A.
Physical signs – again, it acts like adrenaline and you would expect to see – you could see rapid heart rates, sweating, and at high levels the widening of the pupils and problems with the bladder – constricting the bladder, sphincter constricting.


Q.
Does Dexedrine make someone consume alcohol?


A.
No.


Q.
Sir, can you describe how alcohol is metabolized or cleared from the body?


A.
Yes.  Alcohol is absorbed under the tongue as well as through the gastrointestinal tract.  It goes to the liver where it is metabolized mostly by – primarily by a specific set of liver chemicals.  When those chemicals are overwhelmed you can achieve very high levels of alcohol in the blood stream and when those chemicals catch up sort of with what’s been thrown at it, that’s when the blood alcohol level begins to come down.


Q.
Sir, are you familiar with the term paradoxical intoxication?

A.
Yes.


Q.
Can you tell the court what that is?


A.
Paradoxical intoxication is a interesting phenomenon in which an individual when exposed to a very small amount of alcohol which would not be expected to cause high degree of intoxication becomes significantly intoxicated.  You may see this in someone who has never consumed alcohol and who is exposed to it for the first time.  They may have a paradoxical reaction to alcohol.  The other time that you see this is certain genetic predispositions, for example, Asians, in particular Asian females may have a lower amount in their liver of the chemical that clears alcohol from the body so one drink in a person with that problem or with that genetic background might experience intoxication with just one drink when you would normally not see that.


Q.
Sir, can you describe what involuntary intoxication is?


A.
Sure.  Involuntary intoxication in forensic training is when an individual has been tricked or forced to take a drug or alcohol.  A common example of this is the date rape drug that would be – a person will be involuntarily intoxicated because that substance was placed into a drink.


Q.
Doctor, in your opinion is there any evidence or do you think that paradoxical intoxication or involuntary intoxication, in your opinion, were either of those factors present in this case?


A.
I didn’t find evidence that either of those were involved in this case.


Q.
I want to ask you about now voluntary intoxication.  Can voluntary intoxication lead to aggressive behavior and impair memory?


A.
Yes.  Alcohol intoxication can lead to aggressive behavior and in expected blood alcohol concentrations that I mentioned previously.  It can also lead to lapses in memory.  These are commonly described as “alcohol blackouts.”  The medical term that has been proposed for loss of memory is amnesia, so it could be an alcohol related amnesia.


Q.
This aggressive behavior and this impaired memory, are these foreseeable consequences of voluntary intoxication in your opinion?


A.
They are foreseeable consequences of intoxication in the same way that a driving under the influence charge for example, could be a foreseeable consequence if you don’t have a counter measure, if you don’t have a wingman or don’t have a designated driver.  So it’s foreseeable in that sense that when someone becomes intoxicated that there can be very adverse events including violence and aggression in a person who has never been violent or aggressive before.  


STC:
I have no further questions, Your Honor.  Thank you, doctor.


MJ:
Defense?


CDC:
Thank you, Your Honor.

CROSS-EXAMINATION

Questions by the Civilian Defense Counsel:

Q.
Good morning, Dr. Villacis.

A.
Good morning.


Q.
What month this year did you get your certification as a forensic psychiatrist?


A.
I was first eligible to sit for the forensic exam.


Q.
I’m sorry.  My question is, when did you achieve it this year?


A.
Sure.  It was in June of this year.


Q.
So you have been board certified since June?


A.
Yes.


Q.
Congratulations.


A.
Thank you.


Q.
So, doctor – excuse me.  So let’s be clear here.  You didn’t diagnose Lieutenant Burke?


A.
No.


Q.
You wouldn’t undertake a diagnosis without examining the patient would you?


A.
No, I was not asked to perform an evaluation or to render a diagnosis.


Q.
You didn’t evaluate him, did you?


A.
I was not asked to evaluate him and I did not.


Q.
So the answer is “no?”


A.
That’s correct.


Q.
And you didn’t render a diagnosis.  Correct?


A.
I did not render a diagnosis.


Q.
You reviewed his medical records?


A.
I did.


Q.
And you reviewed documents, trial testimony, things like that?


A.
I reviewed the documents I spoke of before.


Q.
So having not evaluated Lieutenant Burke, it’s your opinion based on trial testimony, his medical record and the statements that you read connected with this case, it’s your opinion that the lead factor among the three identified by the other psychiatrists and psychologists in causing his behavior was the introduction of alcohol?


A.
Yes.


Q.
You don’t disagree with the fact that alcohol was not the only substance in his blood stream, do you?


A.
I have no evidence that there was any other substance in his blood stream at the time of the alleged offense.


Q.
You have no evidence that there wasn’t either, do you?


A.
That is true.


Q.
And you also cannot conclude because you didn’t have sufficient information as to – let me just give you an example.  You can’t conclude at the time of the alleged offenses how many hours of continuous sleeplessness Lieutenant Burke was under, can you?


A.
That’s right.


Q.
And you don’t disagree, do you, with the proposition that it’s possible or it’s – well, it’s the finding of this board – the three member board as well as an independent evaluation by Dr. Benedict that Lieutenant Burke was diagnosed as at the time having been in a state of delirium.  You don’t disagree with that diagnosis because you don’t have one of your own, do you?


A.
I’m sorry.  I –


Q.
Would you like me –


A.
Sort of two questions there.


Q.
That was unfair.  That was unfair.  Let me split them up.


A.
Okay.


Q.
We have already established the fact that you don’t have your own independent diagnosis of Lieutenant Burke?


A.
I was not asked that and I don’t have that.


Q.
Doctor, thank you for making it abundantly clear that you weren’t asked to do it, but if you can confine your answers to my questions, I would appreciate it.


A.
Sure.


Q.
Thank you.


A.
Sure.


Q.
This is not a situation, is it, where the sole factor that may have created the delirium is alcohol?


A.
It could be.


Q.
It could be?


A.
Yes.


Q.
Okay.  It’s possible that it is?


A.
It’s possible that it is.


Q.
You’re saying it’s possible that – well let me kind of take that apart.  It’s possible that the diagnosis reached by three psychiatrists and a psychologist who did evaluate Lieutenant Burke, was that the delirium that they diagnosed was brought on solely by alcohol?  Is that what you’re saying?


A.
I’m saying that the symptoms that were present at the time of the alleged offense could have all been due to alcohol intoxication.


Q.
The symptoms that the other doctors observed and evaluated?


A.
I don’t know that they observed those symptoms.

Q.
Your main disagreement here or your main concern about this evaluative process is that you personally as a brand new board certified forensic psychiatrist, would have preferred to have conducted a more extensive investigation before rendering a diagnosis?  Is that correct?


A.
No, I don’t think that’s my testimony.


Q.
Well, you can’t – you may have already testified, I don’t know, but you can’t render a different or competing or opposing diagnosis because you can’t render a diagnosis at all, can you?


A.
I haven’t evaluated the client and I have not been asked nor have I rendered a diagnosis to anyone.  


Q.
And you wouldn’t – at this point today?


A.
I haven’t.


Q.
Doctor, is it possible that someone who takes Dexedrine, for instance, amphetamines might be unable to discern its physical effects on his or her body at any given dosage level?


A.
That’s possible.


CDC:
Okay.  Sir, I have no further questions.  Thank you.


MJ:
Government, redirect?


STC:
No further questions, Your Honor.


MJ:
Government, do you subject this witness to recall?


STC:
Yes, Your Honor.


[The witness, after being instructed not to discuss his testimony, was temporarily excused and left the courtroom.]


STC:
Your Honor, the United States rests.


MJ:
All right.  Defense, do you anticipate any rerebuttal?


CDC:
No, your Honor.


MJ:
All right.  At this time what I plan to do is take a lunch recess.  The next order of business is argument from counsel.  Will both sides be prepared to argue when we reconvene?


STC/CDC:  Yes, Your Honor.


MJ:
All right.  My second question is, how long would you like for a lunch recess?


CDC
Could we have till 1300 for lunch, Your Honor?


MJ:
Yes.


CDC:
We agree, Your Honor.


MJ:
All right.  We’ll be in recess until 1300 hours.

[The court recessed at 1202 hours, 13 October 2011.]

[The court was called to order at 1304 hours, 13 October 2011, with all parties present.]


MJ:
Please be seated.  The court is called to order.


STC?
All parties are present.


MJ:
Counsel, are you prepared to argue at this time?


STC:
Yes, Your Honor.


MJ:
All right.  Government, you may proceed.

ARGUMENT BY GOVERNMENT


STC:
Your Honor, before I forget I’m going to be using a power point slide for closing.  A copy of the slides have been provided to the defense and we will mark a copy for the record.  

MJ:
All right.  Well, do you have a copy of them now?

STC:
Yes, Your Honor.


MJ:
All right.  Defense, do you have any objection to the slides?


CDC:
We do not, Your Honor.


STC:
Your Honor, what’s been marked as Appellate Exhibit VI, a seven page document.  I don’t have it paginated at this point, sir.  We can do that during a break.


MJ:
That’s fine.  Is this the original?


STC:
Yes, Your Honor.


MJ:
All right.  Why don’t you return this to the court reporter then?


STC:
I’m retrieving that from the military judge.


MJ:
Thank you.


STC:
Returning it to the court reporter.


STC:
Your Honor, on the evening of 9 August 2011, Wendy No Moccasin was a girl who had just gotten off work, had a little money in her pocket, went to a bar in downtown Rapid City.  She had a babysitter for the evening, she got 20 bucks; all she wants to do is go have a drink and unwind.  She has no idea at that point that a few hours later she’s going to be standing alone on Skyline Drive high above the streets of Rapid City, her glasses having been knocked off, she’s battered and bruised, her car has just been stolen from her and she’s been assaulted by the accused; a guy that she had just befriended that night along with his crew mate, Captain Adams at a bar they had been at.  She also has no idea that a few minutes later she’s going to find her car crashed right around the bend in the road up on Skyline Drive.  She has no idea that she’s going to stand there for excruciating minutes afraid that the accused is going to come back while she waits for the police to arrive.  Your Honor, you’ve heard all the evidence in this case and here’s what it shows:  That on 9 August the accused was part of a crew with Captain Robert Adams, Captain Dykus – Major Dykus and Major Ferguson that arrived on a jet swap mission from Al Udeid that arrived at Ellsworth later that afternoon around 1600 or 1700 all the witnesses testified.  They decided to check into billeting, let’s go to the Firehouse, a restaurant in downtown Rapid City.  The four of them along with their designated driver go down to the Firehouse, they all have dinner, and they all have drinks.  They all choose to have drinks.  After that they all four choose to go to a second bar and have more drinks.  What you heard was that at that point while they were at the second bar Captain Adams and Lieutenant Burke made a choice to go off on their own.  They were going to leave Major Ferguson and Major Dykus and go check out bikes, see if there are other bars to visit.  At XX [13:08:48] and suddenly the face of these two Air Force members get set in a course – the three of them together are going to have a shared destiny.  Both Captain Adams and Ms. No Moccasin testified that they were the only three people in the bar that night, except for the bartender and so they strike up a conversation.  She’s having a beer, they’re having beers, and they decided to go find someplace better.  They make a choice to leave the bar with Ms. No Moccasin, get in her car and go to the Oasis where they all choose, they have more drinks.  Ms. No Moccasin, Captain Adams and the accused.  We have the pictures from the Oasis, Your Honor, Prosecution Exhibit 3, pictures that Mr. Hosman identified and you can clearly see the accused in the pictures playing a drinking game that Mr. Hosman described and as Mr. Hosman described, he may have been buzzed by the time he arrived at the bar but at the time Mr. Hosman got up to leave, the accused was intoxicated, slurring his speech.  You heard that they were there until approximately closing time, almost 2:00 a.m.  Instead of saying at that point, “Hey, let’s call it a night.  We’ve been up late.  We have a long mission.  Nothing’s going on anyway.  The parties over.  Let’s go home,” all three made a choice, the accused included to go find something else to do.  So all the bars are closed, let’s go to the gas station.  You heard Ms. No Moccasin say, “They drove just down the street near downtown where they bought a case of beer and then they drove over to another stranger’s house, a stranger to the accused and Captain Adams made the choice to go to another stranger’s house and see if there’s a house party there.  Then they made a choice to stand in a strange driveway after 2:00 a.m. in Rapid City, South Dakota and drink a beer.  And at that point instead of deciding the party’s over, “We should just go home,” they instead choose to go up to Skyline Drive.  And you heard that once they got up to Skyline Drive they choose to continue drinking that beer they just bought.  There’s more drinking.  You heard at one point the accused taught Ms. No Moccasin a two-step, a dance step.  You heard that at some point another vehicle pulled up while they were sitting at this scenic overlook having a drink and they appeared to describe them as they appeared to be gangsters.  Captain Adams said they were scary looking guys and became uneasy.  You also heard that the accused spoke to them in Spanish surprising Captain Adams because he didn’t know the accused spoke Spanish.  So suddenly things start to feel weird to Captain Adams and to Ms. No Moccasin.  Captain Adams described how he had to convince the accused to get back in the car.  Those essential facts, Your Honor, are not in dispute.  No dispute about really about what happened up to this point.  It’s what happens next that we’re here to talk about today, Your Honor because next what you hear is that they all three get back in the car after they coaxed the accused back into the car and they start to drive away.  This is the map, Prosecution Exhibit 5 that several witnesses testified about, the first scenic overlook that they drank at.  This second area just down towards the bottom of this where they met up with these gangsters and had to convince the accused to get back in the car and so they pull in and when they’re driving away, the accused tells Ms. No Moccasin to pull over and he said some things that according to the expert in this case were very bizarre behavior.  He starts saying that Captain Adams and Ms. No Moccasin are CIA, that the whole situation is too perfect, that Jack Bauer told him this was going to happen.  Captain Adams said he immediately became concerned and decided that it was time to get the accused back home and get him to bed.  So they get him back in the car and they start driving again and as they’re driving as you heard from Ms. No Moccasin and Captain Adams, the accused reaches from behind the back seat and puts his arms around Captain Adams’ neck and starts choking him and starts punching him in the head; his wingman, a fellow officer, he’s assaulting him in the car.  Ms. No Moccasin notices that Captain Adams is actually turning red and so she tries to help and the accused turns on her and starts punching her, punching her with his fists as he’s still holding on to Captain Adams and at that point she stops the car.  Everyone gets out.  Captain Adams runs away.  He starts running straight down the hill.  She remembers him running up the road.  The point is, he’s gone at that point but he remembers that it happened and he has the evidence to prove it the next day with the cut on his forehead and black eye from the punching, the sore neck from the choking.  But at that point he’s gone and she’s alone with the accused.  She thinks that he’s going to chase after Captain Adams but instead he comes to her and you heard her testify that he said, “Give me your fucking keys or I’m going to kill you.”  And at that point he trips her, knocks her down, gets on top of her, punches her, fights her for her keys and she explains that she was holding them against her chest and he saw the photo of the mark they left on her chest.  He wrestles the keys away from her.  In the struggle she loses her glasses.  Then he goes back to the car right across the road, gets in the car, starts it up, puts it in gear and drives away.  She explained to us what happened and it’s confirmed by the 911 tape that was played in court for you here, Prosecution Exhibit, sir.  All the evidence at that point indicates that the accused is extremely intoxicated by alcohol.  The 911 tape records her hysterical shouting reaction as the car drives away and you hear the dispatcher repeatedly asking her at the beginning of the tape where she is, what her emergency is.  She’s making no sense.  The accused drives away in a car he has no authority to take, a car that she says she bought for $1,500.00, a car that belonged to her that he’s taken for his own use.  And so what happens at that point?  Now she’s all alone.  Just a few hours ago she had been down at the bar having a pretty mellow evening, an evening that was completely unremarkable and now she’s alone, even though she’s relatively close to town, the witness has testified Skyline Drive is actually in the city.  It’s not really close to anything because it’s at such a high elevation and she’s all alone, without her car and she’s just been assaulted.  She’s scared, she’s frantic, she’s on the phone with 911 and they can’t even get out of her where she’s at.  And so she starts walking in the direction that her car went.  Where else is she going to go?  Is she going to stand there in the middle of the road?  She starts walking after her car.  No glasses in the dark and just a few minutes later she comes upon it.  She described it on the map and the other witnesses described it on the map that this was between these two points.  Point 3 on a diagram showing the approximate location where the car was stopped, where Captain Adams got out and ran away, where Lieutenant Burke drove off from.  This area right here and they described it to be just a little further up the road than it is in this picture.  So, she starts walking down this road and remember it’s not broad daylight.  It’s about 4:00 a.m.  She walks down toward this bend in the road and she gets to about this point and she can see down there near the bend her car at Point 4.  The headlights are on, it’s off to the side of the road, you can hear her on the tape say, “Here it is.  It’s up against a guard wire on that curve.”  The driver’s side door is pinned shut.  She gets in it and tries to move it and can’t.  And so now she knows she’s stuck because she’s on the phone, she wants to get in the car to be safe but the car is stuck.  She can’t take it and they don’t want her to move anyway.  And you hear on the tape her repeated questions of, “When are they going to get here?  No one’s coming; it doesn’t seem like anyone’s coming.  I don’t feel safe.”  He’s nowhere around but she doesn’t know that and she’s scared that he’s going to come back.  Her testimony is not the only evidence that that’s what Lieutenant Burke crashed that car either because you also heard from Major Ferguson how the accused brought them back to this exact spot the very next day and he described in one of the pictures, Prosecution Exhibit 2 that the accused brought them to this spot.  This spot is depicted in pages 9 and 10 of Prosecution Exhibit 2 and you look down the hill and saw that green roof that’s on page 11 of Prosecution Exhibit 2.  You heard that the accused had been in that spot, that he recognized that spot.  So Ms. No Moccasin’s testimony on this point, Your Honor, is a good portion of the evidence but it’s not the only evidence.  Okay, assault that happens to her, of the accused driving the car away while he’s drunk, of him crashing the car and of him leaving the scene of the accident.  But because we also have the 911 tape, we have the vehicle itself, we have the corroborating statements of Captain Adams, the other two witnesses and Lieutenant Burke about what happened that night to corroborate virtually every element of her story that they were actually present for.  The defense counsel made a big point of cross examining Ms. No Moccasin on her motive to fabricate.  She has got an arrest record.  She’s been arrested before.  She’s done time in jail.  It makes perfect sense that she would lie to the cops and say that someone else had done this.  Your Honor, anyone has a motive to say they didn’t do something that’s going to get them in trouble.  But let’s talk about that motive to fabricate because this isn’t the same as someone standing at the scene at the accident when the cops show up.  It’s not being caught with your hand in the cookie jar and coming up with a quick explanation.  She’s the one that calls 911.  She calls 911 to report this has happened.  She may have a motive to lie to the police about what happened but it would make a lot more sense that if she actually crashed this vehicle, Your Honor, at 4:00 a.m. on Skyline Drive on 9 August that she wouldn’t call the cops.  At that point the other two guys are gone.  Captain Adams has run off.  Lieutenant Burke apparently has run off under the defense’s theory.  Why doesn’t she run off?  Why doesn’t she find her way home?  Maybe get down to a hotel and call a cab like Captain Adams does.  Wouldn’t that make more sense?  Go home, sober up, have some time to think about what your story is going to be for the cops and wait for them to call; or if they don’t call, call later and report your car stolen.  And when they ask you how it came to be up on Skyline Drive in this condition even though she would know that she drove it say, “I don’t know.  Someone stole my car.”  Wouldn’t that make a lot more sense than immediately calling 911 to report the car stolen?  And stepping on the gas to make them believe that he was driving away?  That would make a lot more sense.  And that’s why in reality you have no good evidence to indicate Ms. No Moccasin’s – what happened to Ms. No Moccasin that night is any different than how she describes it.  You heard from the defense’s audio expert about this portion of the 911 tape and it was difficult to understand what they were getting at but you can listen to the 911 tape for yourself, Your Honor.  You’ve got Prosecution Exhibit 1.  What they’re talking about is this revving sound, really in the tape.  You hear the vehicle revving while she’s yelling at the driver of the car, yelling in the phone.  The dispatcher is trying to figure out what’s going on.  It’s very confusing.  It’s very hard to understand but you can hear the revving.  And if she’s telling the truth at that point, if she’s describing the things as they’re happening and that her version of what happened is correct or she is putting on an Oscar worthy performance at that point.  If she has been able to take the facts as they may be, she wrecked the car and concoct a story and turn on the water works and hysterics to make the police believe that her car is stolen, is beyond belief.  It’s not reasonable doubt, Your Honor.  It’s wild speculation, wild and fantastic possibilities is what the defense is offering you on that point.  The defense expert said his conclusion was the car wasn’t moving with respect to the receiver, to the phone and he showed you that by taking tool snips of the sound, putting them up there and talking about the Doppler effect.  Well, you heard pretty clearly Mr. Dickey, the government’s audio expert explain and you can see a pretty clear picture in the slides that he showed that those two little snippets are actually one big snippet and you can see the frequency line going up in there.  And he also explains that it’s pretty hard to apply Doppler to that case because unlike the stereo-typical person standing still listening to the train come and go, the vehicle is not moving at a fixed rate.  It’s speeding up.  Doppler helps you most easily understand a vehicle that’s moving at a constant speed.  And so Mr. Dickey debunks the defense’s theory on that point and moreover, Your Honor, you can listen to the tape with your own ears.  I would argue that you almost don’t need expert testimony to assist the trier of fact on this event tape.  It’s very clear when you listen to the tape.  It sounds like a car moving away from that phone.  What other evidence do we have about what happened at that point?  Well, obviously we don’t have much from the accused.  We have his statement but basically, one you’ve heard, he doesn’t remember.  Well, he remembers a lot about what happened that night, Your Honor.  You heard it through testimony and now you’ve got his statement about what happened.  He remembers a great deal about the events of that evening.  What he conveniently doesn’t remember is committing any crimes and keep that in mind when you are thinking about alcohol induced blackout or delirium.  How convenient it is that at the point he starts to forget is right around the point he starts to commit crimes.  And it’s not entirely accurate that he doesn’t remember everything.  You’ve got his statement, Your Honor.  You can look at it for yourself.  Prosecution Exhibit 12, page two down towards the bottom around the time he’s teaching Ms. No Moccasin the two-step, he says, “I had a beer in hand and decided that I was too tired to drink more and I poured it into the grass.”  He remembers that.  He may have been delirious but he seems to remember deciding that he’s drunk and he can make the conscious choice to say, “I’m going to stop.  I’m going to pour this beer out.”  He also remembers having this conversation with the other gentlemen up there in Spanish and he remembers getting back in the car and what he remembers about wanting to get out of the car and telling them to pull over shortly before he starts accusing everyone of being CIA.  It’s on page three of his statement.  And when he says, “What I do recall very vaguely is realizing,” he’s realizing, “That I was in the car with a driver who had been drinking.”  That’s what he remembers.  Again, maybe he’s delirious at that point but he can recall.  He can realize.  He remembers that he had that cognition to realize he’s in a car with a driver whose been drinking and that’s why he wants to pull over.  And you heard no testimony from either of the other two witnesses that he said anything about pull over the car.  I can’t be in a car with a driver who has been drinking.  The testimony that you heard is he said, “Pull over,” and he immediately got out and started accusing them of being in the CIA.  What else he remembers, Your Honor, is what happens the next day and you heard this from Major Ferguson.  The accused brought them back to that bend in the road where this car was wrecked.  Looked down the hill and said, “I recognize that green roof.”  Now sure it’s possible that he got to that green roof, there was another green roof that he was talking about, that he got to that green roof from a different location.  But isn’t it incredibly convenient that that green roof is straight down the hill from where this car was located.  Ms. No Moccasin did not have a motive to lie here, Your Honor.  But the accused has a clear motive to lie and say, “I don’t remember doing the things that you’re telling me that I did.”  A convenient loss of memory at the most critical point in the evening, Your Honor.  What the evidence shows in this case is that the accused is guilty beyond a reasonable doubt of all charges and specifications.  So then the issue you have to deal with is this issue of mental responsibility and what you heard on this was substance induced intoxication, delirium.  And you heard from multiple doctors and expert witnesses regarding this delirium.  What you heard from the government’s final expert, Dr. Villacis was a real breakdown of those drugs that evidence do we really have of the Dexedrine?  We have it at a low amount.  We have it by the time this stuff happened based on what we know about how it’s metabolized and how it starts to dissipate.  By the time this incident happens, whatever effects of Dexedrine he might have been feeling, they’re probably dissipated.  The plane landed at between 1600 and 1700.  They want to take a final dose far enough in advance before landing to have it be helpful at landing.  But it’s reasonable to say that the effects of that last dosage peaked around landing time or perhaps within an hour.  So perhaps at 1700 or 1800 hours the effects peaked.  It’s 4:00 a.m., Your Honor.  Eight full hours later when these events are alleged to have happened and the evidence you have is that by then whatever he had in his system would have dissipated.  The other factor you heard about was sleep loss.  That he was sleep deprived and that that must have caused the delirium.  Dr. Villacis talked about what we were relying on here.  We were relying on the statements of someone who has a clear motive to lie to say, “I was sleep deprived and that’s what caused this.”  And he talked about the things we don’t have.  We don’t have sleep logs.  We don’t have defendant corroboration.  We heard evidence of what the sleep schedule was and Al Udeid the two weeks they were there.  One of the factors that Major Campbell talked about, that I want to address is that he was being pressured to drink by a senior officer’s.  And even assessment, Your Honor, you’ve heard all the evidence, you’ve heard all the testimony.  You’ve heard from more people than anyone on the sanity board heard from.  They read the statements and they talked to the accused.  You’ve heard from all the witnesses.  There really is no evidence, any kind of peer pressure to drink other than, “Hey, we’re in a social situation.  Some of the guys happen to be senior to me.”  This is not Airman Snuffy, [13:33:52] sir.  This is an Air Force Academy graduate pilot flying one of the most sophisticated weapon systems in the world, the most powerful Air Force.  Are we really to believe that he’s going to be a pushover that these are guys that are going to force him to go out?  Force him to have a drink?  The last factor, Your Honor, is the alcohol.  Unlike the other factors, in this perfect storm that Major Campbell described, this is the most clearly documented one.  It’s corroborated by every witness.  It’s corroborated by the photograph into evidence.  It’s corroborated by Lieutenant Burke himself that he is voluntarily intoxicated at this point.  That he’s had somewhere north of 10 drinks between they arrived for dinner at the Firehouse and when this incident occurs.  And you heard from Dr. Villacis that all of the behavior and the alcohol induced blackout even though it’s not a medical term, could be the result of voluntary intoxication.  And there’s sort of two problems there.  There’s the behavior and the loss of memory, the amnesia.  Again, the behavior can be explained by intoxication and you’ve got the – the Benchbook.  Loss of memory or amnesia is one factor to consider.  It’s not determinative on the issue of mental responsibility.  It’s one factor to consider in making that assessment.  So even if there is in fact memory loss, even if he can’t in fact not remember, that’s just one factor.  Further, Your Honor, with regard to the behavior, this bizarre delirious behavior involving accusing them of being the CIA, of the situation being too perfect and then the aggression.  Your Honor, when you listen to the testimony about what happened that evening with objective eyes, this is a night that should have died of its own momentum long before 4:00 a.m.  It’s surprising that from Teddy’s that Ms. No Moccasin doesn’t go home and go to bed and that the accused and Captain Adams don’t go home and don’t go to bed.  Nothing is going on.  The place is dead.  They’re going out of their way to stay up.  And so conveniently the three of them get together, the only three people in the bar.  “Hey, let’s go to another bar.  Can you drive us?  Sure.”  So they all get in Ms. No Moccasin’s car and go to a second bar where they hang out and they hang out there until closing time.  Another opportunity; an exit ramp to get off this wild ride they’re on.  Such a fantastic night.  But they don’t.  Again, they all choose to keep it going.  The sort of coincidence, the randomness, it keeps going.  We’ve met up.  It’s been fun.  It makes sense to go home, but let’s keep going.  Let’s find something else to do.  Is there a house party that we can go to?  So, these two crew members who apparently have been up all day and are now several drinks into the evening, hop in the vehicle with this woman they just met, who has also been drinking and drive off to a convenience store to get some more beer because closing time doesn’t mean the party has to stop.  So they get the beer there and they go over to the accused’s – Ms. No Moccasin’s cousin’s house and they are standing – after closing time, so after 2:00 a.m., they’re standing in the driveway of a complete stranger’s house drinking a beer.  A little strange for any regular night on a TDY and it could be at that point, another opportunity to exit ramp.  You know what?  This has been all right but it’s not that much fun anymore.  The party’s over.  Let’s go home.  Give us a ride or we’ll catch a cab.  That’s enough.  But they don’t.  The night keeps going and it keeps going until they get up to Skyline Drive, this sort of random, perfect storm whirlwind of events and brings them up to Skyline Drive, even though up to that point it appears they have been going out of their way to continue drinking.  And they get up there and that’s where they meet these – this vehicle with other individuals and you heard that Ms. No Moccasin with a native American background and heard testimony that the individuals in that car were either native American or Hispanic and the accused perhaps starts to – in his clouded intoxication, starts to draw a connection.  “Hey, you know what?  This has been a random night but all of a sudden it’s even pretty weird that we’ve somehow ended up at Skyline Drive even though there’s no reason for us to even be out at this point,” and looked like this girl there and he’s talking to them in Spanish.  We have no idea what they talked about.  Apparently the only one that knew Spanish was Lieutenant Burke.  Captain Adams doesn’t know what he was saying and Ms. No Moccasin didn’t hear it apparently.  But somewhere in there, in that clouded judgment Lieutenant Burke – perhaps he’s delirious or perhaps he’s just making a drunk action that’s not fair to be made.  You heard testimony, he’s watching 24 while he was in the desert.  He’s into these kind of shows, these kind of conspiracy theory stuff and he says, “Whoa, whoa, whoa – wait a minute.  This hasn’t been all random coincidences.  We didn’t arrive here by pure happenstance.  There’s got to be some kind of connection.  This is a set up.  This is a set up from the very beginning.  She was in that bar for a reason and here we are with her at 4:00 a.m. with these weird guys.”  Isn’t it possible that that’s the conclusion?  That’s what he meant when he says, “This is too perfect.”  It’s not delusion.  It’s not delirium.  It’s just drunk judgment drawing a conclusion that’s you know, a bridge too far.  That’s completely typical, Your Honor, and the behavior that happens after that is typical of a drunk person, getting to an inclusion and then engaging in aggressive behavior.  One of the instructions that is in the Benchbook is about exercising common sense and knowledge of the ways of the world.  We have all been around guys that are drunk and they are trying to insist to you that Ronald Reagan is still the president and then try to start a fight with their best friend.  Things they wouldn’t do when they’re sober, people do when they’re drunk.  It doesn’t mean they’re insane.  It just means they’re drunk and exercising poor judgment.  And so the more reasonable explanation has nothing to do with delirium.  As you heard from all the experts, alcohol is a factor.  As you heard from Dr. Villacis, all the behavior can be explained by alcohol.  Drunk guys doing dumb things, being aggressive and then possibly blacking out.  And I say “possibly blacking out,” Your Honor because again, clear line solely on the accused’s recollection that he can’t remember.  We can’t get inside of the mind of someone who says they don’t remember.  We have to rely on their representation.  We have to rely on the representation of someone who has a clear motive to lie and say he doesn’t remember, a motive to present himself in the best possible light.  A motive to only remember things that cast him in a positive way and we talked about only remembering things that cast him in a positive way, that I mentioned before.  He wins the good citizen award for being up on Skyline Drive recognizing, “I’m too drunk.  I’m too tired.  I’m going to pour this beer out.”  And he wins the Boy Scout award for being in a car when they’ve all been drinking and having a vague realization, “That I’m in the car with a driver who has been drinking and I shouldn’t be.  You need to stop this car.”  That really is a turning point in the case, Your Honor.  That statement.  “I vaguely – I recall very vaguely realizing I was in the car with a driver who has been drinking.”  This is right around the time when this delirious behavior is alleged to have began.  But he’s having a realization that he can recall so either he does recall having a clear realization and he’s not delirious or he’s guilty and he’s lying.  And he’s presenting himself in the most favorable light possible because isn’t it possible that he remembers that entire sequence of events and he’s giving us little snippets, little sound bytes to match up with the theory of delirium.  Possibly this is a rare short term delirium caused by a perfect storm of factors or that even more likely that this is a drunk exercise of bad judgment, may or may not have had an alcohol related black out, may or may not be lying about what he remembers.  Your Honor, the burden is on the defense to establish by clear and convincing evidence lack of mental responsibility and they haven’t met their burden.  The evidence that you have before you today is that it’s just as likely that he got drunk, did stupid things and had an alcoholic blackout or is lying.  Just as likely that’s the case as it is that he has this substance induced intoxication delirium.  Your Honor, the government has proven beyond a reasonable doubt that the accused is guilty of all charges and specifications and the defense has not met their burden to establish lack of mental responsibility.  Thank you, sir.

MJ:
Defense?


CDC:
Your Honor, may we have a 10 minute comfort break?


MJ:
Certainly.


CDC:
Thank you.


MJ:
We’ll be in recess for 10 minutes.

[The court recessed at 1345 hours, 13 October 2011.]

[The court was called to order at 1354 hours, 13 October 2011, with all parties present.]


MJ:
Please be seated.  The court is called to order.


ATC:
All parties are present.

MJ:
Defense, ready to proceed?


CDC:
Yes, Your Honor.  Thank you.

ARGUMENT BY DEFENSE


CDC:
I forgot what I was going to say.  No, no, I didn’t, sir.  Sir, I just want to advise the court it’s the defense’s position that the prosecutor going through the facts from beginning to end twice does not make them twice as likely to be true.  Your Honor, let me give you a road map of what I’m going to tell you, to just kind of point in a particular direction.  At the conclusion of my summation, Your Honor, I’m going to ask the court to find my client not guilty of Charge I, Charge II, Specification 1 of Charge III and Charge IV.  Similarly at the end of my summation I’m going to ask the court to find my client not guilty but by reason of lack of mental responsibility for Specification 2 of Charge III.  Your Honor, this is a very unusual case and I’m going to hazard to guess that it may be a case of first impression for this court and I only do that from personal experience because – I’m in my 28th year of military law practice and this is the very first case I have been involved with either as a military judge or as a counsel that involved an actual issue of lack of mental responsibility.  So we’re covering new ground here, Your Honor.  And I think there are some reasons for that and the reasons for that are the standard military inductee does not come into the service suffering from a severe mental disease or defect.  So when as the system provides military mental health care professionals are asked to ascertain the mental status of military members, more often than not and that’s a gross understatement in almost every case they make a determination either that the person doesn’t have any diagnosis at all or that the diagnosis is something less severe than a severe mental disease or defect and often what we see is a personality disorder.  And again, I don’t think that reflects a particular bias of the system or bias of a mental health care professionals.  I think it’s just simply drawn from the population.  I think people in the service or tend to come into the service being more mentally healthy than the average member of the American population.

STC:
I’m going to object to the extent counsel is testifying, Your Honor.

MJ:
All right.  To the extent that counsel is referring to the facts not in evidence, this court will not take those as fact but it is permissible in argument.  It is overruled.


CDC:
Thank you, Your Honor.  So, when the events of August of 2010 occur, Your Honor, there is an obviously, there’s evidence of criminal offenses having been committed, there are investigations both civilian and military.  There are charges brought, there are – and then this becomes the history – the procedural history of this case; there’s an Article 32 investigation done.  After the Article 32 investigation, the convening authority orders and has good cause to order a 706 board in this case and at their choosing they choose three of readily available mental health care providers; two psychiatrists and a psychologist here or like – I guess like flight docs.  And they task them with answering the standard 706 questions and they review all evidence available to them and they reach the now famous in this courtroom conclusion that Lieutenant Burke was suffering from a multi-substance induced delusion and which is a severe mental disease or defect, the answer is “yes” and that as a result of that we know the conclusion that he was – it’s their opinion that he was unable to appreciate the wrongfulness of his conduct.  It’s completely logical and reasonable and scientifically valid to look behind those conclusions and to wonder, you know, are they scientifically based; are they valid; do they have enough information?  That’s all great.  In an effort to assist the defense in preparation you heard from the witness stand Dr. Benedict, a very experienced board certified forensic psychiatrist from the ‘90s, his – was appointed to assist us in developing this evidence or seeing if it was valid or reality testing or whatever.  He told you that he told me that, “Okay.  I’ll take a look at this case but I’m not going to be bound by prior findings and it’s a good thing I’m on your team because you may not like what I have to tell you.”  Well, and then he went on to say, “This is only the second case where he’s found someone not, not – basically not mentally responsible to use the shorthand term,” in his entire career for military members.  Sir, the rarity, the anomalous nature of these findings speak to their validity.  He was asked an interesting question by trial counsel and that was, “Well, what level of certainty are you at?”  “Reasonable degree of medical certainty?”  “Well, can you place a percentage on that?”  Well, 75 percent or 80 percent was his answer.  If that’s not as good a lay person’s definition of clear and convincing evidence, I don’t know what is.  So we have ethically bound mental health care professionals for who separately determined based on their evaluation of Lieutenant Burke that he was suffering under a delirium and was therefore unable to appreciate the wrongfulness and the nature and quality of his conduct.  So, we found ourselves during the course of this trial, Your Honor, in a surreal reverse kind of – reverse life sort of situation because it’s normally our experience that we are trying to develop reasonable doubt in the government’s theory of our client’s guilt and all of a sudden where all day yesterday and today, we are in a situation where we’re representing a case and now it’s just strange to realize that what’s happening is that government counsel have been grasping at every little kind of piece here and there out of context, a statement, a word, a fact of the case to try to make the court believe there’s reasonable doubt as to the clear and convincing evidence, which, of course, really isn’t easily to make a legal concept, but it seems that they have been bound and determined to misrepresent the facts of this case.  And by that I mean there has been an unrelenting focus on alcohol use, choices, alcohol, you’re responsible.  Alcoholism is no defense.  Completely to the exclusion of the major part of the contributing factors of the delirium in this case.  Now, let me just kind of encapsulate that as part of my summation, Your Honor.  All of the mental health care providers who did an evaluation of Lieutenant Burke said that there were three main contributing factors to him losing his mind, if you will.  They all said that each individually could have caused delirium on its own but I think the take away from that was two things.  One is that there’s no way to measure and therefore ascertain which of those factors was the main contributing factor or possibly the only contributing factor.  It said – and this was using a different context, but it’s a constellation of factors that go to – that went to producing this state.  Now, to then say – to then bring in a witness today who did no evaluation which means to the court – and I want to kind of put this in stark relief, here.  You have four separate diagnoses and 706 like conclusions.  You do not have a countervailing diagnosis.  You do not have an opposite diagnosis or a non-diagnosis.  You don’t have that.  So you don’t have any rebuttal evidence to give anything less than full faith and credit to an area of expertise none of us are privy to.  So what the Air Force says to its employees – it’s mental health care providers, “Tell us what’s going on here.”  And they give an answer back that is anomalous and unique and maybe never before experienced in this command in terms of that diagnosis.  It throws the system into a kind of fluster because now all of a sudden it’s, “Oh, my goodness.  Did we make some mistake with regard to not fully evaluating this Lieutenant before we gave him gpills?  Did we give him too many?  Does this bring a dark cloud over our entire program?”  We are – and let me submit to the court that a finding – a legal finding by this court consistent with the clear and convincing evidence it has, does not disservice or injustice to an Air Force policy.  It has no impact at all.  But what it does do justice to, what it does justice to is a respect for the process – a respect for the law – a respect for the American and military criminal justice system because in the extremely rare circumstances where we have uncontroverted evidence that multiple factors caused something, there is no doubt that that happened.  There is no doubt that there was delirium and it extended for a period of time and it would only dissipate after a period of time of sleep – which kind of tends toward sleep deprivation but in any case, it was long enough to encompass the acts that are alleged in these specifications.  It did not – the acts alleged in these specifications did not start at a time when Lieutenant Burke said, “I think I’ve had enough beer.  I’m going to pour this out.”  It did not start at a time where he reports in his statement that was cherry picked out of.  “Oh, it dawned upon me that I’m in a car with a drunk driver.”  It started after that.  Must we rely so – in making this determination, Your Honor, must we rely solely on those four mental health care professionals who put their best efforts into this task?  And recall that Dr. Benedicts is much more experienced, much more educated, much more certified and reached his own independent conclusion.  Is that all we have?  No, Your Honor, it’s not.  It came out in evidence that Captain Adams had not asserted that Ronald Reagan was still president.  Thus, angering Lieutenant Burke causing him to lash out at him, nor had Wendy No Moccasin.  There was no argument.  There was no triggering event for a drunken brawl.  There was an altered state of reality in the mind of Lieutenant Burke and how do we know that?  We know that by his actions because if he was lashing out as an angry drunk, he would have been lashing out out of anger.  There is no evidence that any of the words that would tend to be a window into his thinking that were reported by others that night had anything to do with anger.  In his fear, it was paranoia, a conspiracy theory sort of mentality and a sense of danger and a need – an extreme need and an urgent need to escape from that danger.  So what I’m saying, Your Honor, is we don’t have to just say, “Well, this black box in which they operate, we’ll just take the product and we’ll assume the black box is working right.”  We know from witnesses other than Lieutenant Burke that his actions were completely consistent with the strange ideations he was coming out with and was purposeful behavior.  It wasn’t angry drunk, “I’m going to fight everybody in the bar,” behavior and let me take that one step further, Your Honor.  Have we not ruled out thereby all possible motives for anything that he’s alleged to have done that night other than responding directly to his delirium?  What motive would he have had to beat on the head of Captain Adams?  There’s no evidence that anything offensive was said about his wife or his family or anything to start an argument or a fist fight from the back seat to the front seat.  No.  It was the delirium.  How do we know that?  He was talking about simultaneously and right before that.  Did Lieutenant Burke just need a ride home that night so he decided to carjack a woman?  No.  Is that a decision, a drunk pilot would make?  “Oh, I’m drunk.  I need to get home.  I think I’ll just knock down this woman and take her car keys and drive home.”  Would never happen.  There is no theory of the motivation behind his conduct other than acting under a state of delirium.  There is no other.  None has even been propounded by the trial counsel.  So, what we have is actual physical corroboration of the diagnosis.  We can come to no other conclusion and justice demands that we reach that conclusion and just because it’s rare and maybe we operating in this process here haven’t seen it or haven’t experienced it ourselves, doesn’t mean it doesn’t happen.  If it didn’t happen it wouldn’t be provided for in our rules.  When you counter that with we, in our American system of justice do not permit ourselves, do not allow ourselves, do not have authority to criminally convict and punish those who do not understand the wrongfulness of their conduct because think about what this means.  This altered state of reality – I kind of analogize this to – I don’t know if you’ve seen stage plays but sometimes depending on the set up of the stage play there will be more than one section of the stage and they will variously light different sections and sometimes they’re separated by faux doors and the person will pass through the door and then they’ll light that section and then they’ll be in that scene.  There came a point in time when the light went off in the real side of the stage and Lieutenant Burke stepped through a door, not intentionally, not foreseeably, but he stepped through that door and the light came on in an alternate role and the alternate role said, “You’re in danger.  You need to escape.”  To the extent that the court finds – if the court finds beyond a reasonable doubt that anyone or even all of these offenses have been proven beyond a reasonable doubt, can there be anything more clearly demonstrated in this courtroom over the last three days, Your Honor, than the fact that his actions were not directed towards criminal behavior.  They were directed towards survival.  The threat wasn’t real but it was real to Lieutenant Burke.  So we do not punish those who act in self defense.  We do not punish those who flee from danger and there is no concept in this alternate world of proportionality like when we talk about self defense and use of force and things like that.  There is no alternate concept of, “Well, you’re only allowed to use as much force – a proportional amount of force if it’s used against you in self defense.”  That concept is not applicable.  So if in his deranged state of mind it made sense to him to use the vehicle he was riding around in to escape that evening, no matter how serious that seems when we just tell that story, a Lieutenant knocked a woman down and stole her car – carjacked her.  In these circumstances, Your Honor, even though it’s counterintuitive to us, it doesn’t fit our gut reaction to that.  We have to forgive him.  We have to say, “That was not Lieutenant Burke who did that.  That was not Lieutenant Burke.  It was someone else.”  And so we do not punish Lieutenant Burke for something someone else did.  We just don’t do that and I’m convinced beyond a reasonable doubt that this court will not do that.  Now let’s talk to some of the facts and I won’t go into great detail here, Your Honor, but we believe that we have established – we believe we have established reasonable doubt as to the validity of Ms. No Moccasin’s story.  Lots of inconsistencies.  Dr. Papcun for one was in here and he demonstrated scientifically how it is impossible – impossible for the sound of the car on that 911 recording to be a car moving away from the source and all the opposing expert could say was, “Well, I didn’t find a Doppler effect either but I don’t believe I would have found one.”  He didn’t say there was a Doppler effect and therefore take the opposite view of Dr. Papcun he just said, “I couldn’t find one either but I have a different interpretation of the evidence.”  That’s fine.  That’s fine.  But still we have the notion that if the court will – and we don’t need Dr. Papcun to tell us – if the court will review the first few seconds of the 911, you’ll see that the report is being made.  You’ll see what appears to happen is the 911 operator starts to say something, starts to give her standard greeting.  “This is 911.  What’s your emergency?” or something like that.  Before she can get the first word out of her mouth, Ms. No Moccasin is complaining about a stolen vehicle.  “He just stole my car.  He just stole my vehicle.”  You can disagree about the words that are used but clearly she’s reporting a stolen vehicle.  Well, she told us that she was laying on the ground with her cell phone 10 feet away from the car, just the width of a car lane like just off the road and her car was in the other lane, 10 feet, 12 feet – call it what you want.  And she said that she initiated the call after Lieutenant Burke had gotten the keys away from her, was off of her and had proceeded to her car.  Did he run?  Did he walk?  I don’t know.  But it doesn’t compute that the car speeding off doesn’t happen for another 24 seconds.  That coupled with the fact that there’s no evidence that that’s moving leads us to believe that the true nature of what happened here was that at the same time that Captain Adams bailed out of the car, Lieutenant Burke bailed out of the car, too.  Now what direction he ran, no one knows because that’s not the report we get from her and apparently Captain Adams was the first to bail out of the vehicle and he says – and he doesn’t say he ran a long way down the road and around the bend, like Wendy No Moccasin does.  He said, “I headed straight into the woods out of the car.”  And doesn’t that make more sense?  And if you’re going to escape, doesn’t that make more sense?  And he talked about his SEER training and escaping and abating.  And then in the distance after he had gone about a hundred yards he says he hears a screeching of tires.  He assumes it’s Wendy driving off.  He doesn’t know; he’s not there.  We don’t know where Lieutenant Burke went because no one can tell us that except the version of events where he drives off in the car, but it’s not unreasonable to believe that – of course we’re under no obligation to prove to the court where he emerged from the woods or what direction he took.  He may be wandering, maybe he’s still delirious.  But at some point he woke up the next morning is the point here and looked down a hill from some direction and saw a green roof.  The only place on that road though – the first place on that road where he saw the green roof the next morning according to the other witnesses is right where that bend is, that sharp curve.  Well, there’s been no testimony that that’s the only place it can be seen from the road and there’s been no testimony that that’s the only spot on the hillside where it can be seen.  There is no evidence before the court about that.  So, couple that with Ms. No Moccasin’s adamant belief that these were native Americans and they were speaking English, but we know Lieutenant Burke speaks Spanish.  Captain Adams remembered him speaking Spanish.  He must have been speaking Spanish.  He made that up.  So what really happened?  Well, Your Honor, once the crazy aviators pulled the ejection levers and ejected from her car, she fled and she fled in her car and she was drunk.  She was severely drunk.  She was scared.  It would be a very scary situation and she crashed her own car.  She sat and thought about it a minute though because – because of all of her other arrests and all her other trouble she’s had, she can’t be drunk driving and crashing her car when the cops roll up.  She can’t do that.  This theory that she would find her way home on the road – that’s not even reasonable as a better way to do that and concoct a story.  No.  She’s addled by alcohol.  She’s not thinking properly, but what she does know is that she can’t be behind the wheel of that car when the cops show up.  The dinging that may have been heard was probably her getting out.  We postulate that the revving sounds that aren’t going anywhere could be her trying to extricate her car.  She actually says on the phone she’s trying to get her car free.  How many times did she try it?  Maybe she tried it multiple times.  Maybe she wasn’t really as scared to get in the car as we thought.  Well, she wouldn’t be because she’s already in it.  There are numerous other explanations supported by the evidence that support her crashing the car and as evidenced by the prior serious alcohol related auto accident that we found out she had been in and we didn’t even know that, it would have been an extraordinarily greater traumatic event for her to be in yet another one.  Imagine being up on the hillside scared; everything that trial counsel said, it would be awful.  But even more awful if you thought you were going to go to jail for a long time.  So we believe for those reasons, Your Honor, that it would be pretty easy for her to concoct a story that further up the road she was carjacked and one of these crazy, crazy Air Force officers carjacked her car.  So we believe we have raised reasonable doubt as to those specifications that I indicated, Your Honor, but we believe the other one is covered by Lieutenant Burke’s lack of mental responsibility.  Now, of course – of course, this is a stepwise analysis and if the court does find Lieutenant Burke – find that the government has established guilt beyond a reasonable doubt, I should say conditional guilt – because we have an added element here.  Conditionally find or as a foundational matter, find guilt has been proven beyond a reasonable doubt, we still have the mens rea element to deal with and there is – there can be no reasonable disagreement in this courtroom about the fact that we have established by clear and convincing evidence without any disagreement or rebuttal.  No countervailing evidence, no opposing diagnosis that the Lieutenant cannot, under our system of laws be held responsible for any of this conduct to the extent that it’s been proven.  Now, sir, there’s something else we have to cover and it did come up in evidence.  Now I say this with love in my heart because I’m married to a retired Air Force officer but I can’t imagine there being discussion in any other courtroom about the role of Captain Adams that night without there being some talk about who was making the choices or who was in charge or who was the senior officer.  So let’s evaluate that if we will and this is in response – this is in rebuttal to the prosecution’s argument where he invoked the word “choose” and “choice” multiple times and then of course, choose to drink alcohol leads to bad judgment, so forth.  And during his second recitation of the facts he identified all the areas in the evening when we should have called it a night.  Well, Your Honor, I would like the court to consider the fact that that call was never the junior Lieutenant’s call to make.  Now what’s admirable about Lieutenant Burke is that when the Captain insisted on wanting to go out and look at bikes and drink some more, the Majors perhaps because they’re more senior and more experienced in these long missions and maybe were tired and realized that there’s no – nothing to be gained from staying out any longer, decided to cut their evening short earlier.  But I don’t think anyone can argue that the Lieutenant was in charge of the Captain for any decisions, choices, curtailing the evening; any of that.  So, we even had Ms. No Moccasin testify before we got into the more critical details about who stole my car, that Bob Adams said to her, “Well, we’ll buy your drinks if you’ll supply us with the ride.”  After that, they went and bought – Bob and she – Bob Adams and she went in and bought a 24 pack of beer.  Now, Your Honor, here we have a Captain in the Air Force – you saw that he had some enlisted ribbons as well as he was sitting there as prior enlisted time.  Buying alcohol and riding around in a car while the driver is drinking and the Lieutenant is in the back seat and the Lieutenant is being a good wingman because what is he not doing?  He’s not abandoning the Captain.  He’s not leaving the Captain alone to his own devices and there was testimony that the Air Force encourages that behavior, that tandem behavior of taking care of one another.  So I would pause [14:25:50] to this court that there should be no weight given to an assertion that this Lieutenant had the authority or was responsible for cutting the evening short.  So what we have, sir, is – I mean, again – he said he hasn’t been disciplined, he hasn’t been charged or any of that but we have a situation where a more senior officer takes a junior officer into harm’s way.  Not just up on the mountainside.  He puts him in a car where he’s supplying alcohol to the driver, watching her drink, drinking with her, everybody’s drinking.  Now, to their credit, the Air Force officers aren’t driving but then we come to the mountainside.  Then we come to the critical point where it all snaps – it all goes haywire.  Lieutenant Burke steps to the other side of the stage into the alternate world.  And without any provocation he starts attacking Captain Adams.  It’s pretty clear that he wants out of there because he thinks he’s being kidnapped and he’s already said many times before, “I’m in charge of a platoon of guys who are searching for terrorists, CIA,” all those things which have all come out in evidence.  The Captain – the senior officer on the scene deserts the Lieutenant.  He doesn’t reach around and get control of him, yank him out of the car, get him under control.  There’s no reason to expect he would know that Lieutenant Burke was in a state of delirium – a psychological state of delirium.  But we cannot ignore the fact that but for that authority and responsibility of senior officer leadership being exercised that if the court believes that Lieutenant Burke then carjacked this woman, there would have been no carjack.  Now, does that – in the absence of everything else, does that change the analysis here?  No, it doesn’t change the analysis, sir, but just consider the fact that all that Major Campbell was talking about was there was a senior officer who continued to drink which, was he making Lieutenant Burke drink?  No, he wasn’t.  But just – that’s only in response to the Captain’s assertion that at any given time it was Lieutenant Burke’s choice to end the evening.  So, Your Honor, I’m going to leave the court with some final thoughts.  We believe it’s been very clearly demonstrated here, Your Honor, that we have ruled out or the facts, the evidence has ruled out all explanations for this aberrant behavior other than acting in an under delirium.  And recall – and I don’t know if this is from the Army Benchbook but I can remember giving this instruction hundreds and hundreds of times.  One of the definitions of “beyond a reasonable doubt” at some point in time – I don’t know if it is in the Air Force Benchbook was one of the prosecution’s burden is to exclude all reasonable hypotheses except that of guilt or reasonable explanations except that of guilt.  But we kind of reverse that in this situation, Your Honor.  We have excluded all reasonable explanations for this behavior except delirium.  That’s why – that’s why we have the four diagnoses and that’s why we have the behavior and the behavior proves the diagnosis.  So, the fact that there is a diagnosis and nothing but corroboration from that can lead to only one conclusion for this court and that would be to counter any findings of guilt or that have been proven beyond a reasonable doubt, would be to find the Lieutenant over all of these offenses, not guilty only by reason of lack of mental responsibility.  And we believe that would be justice and we believe that is the result that is compelled by this evidence.  In fact, I would even go so far to say, Your Honor that because of the strength of our evidence and because of its corroboration, I would pause it that we have carried our burden by well more than clear and convincing evidence perhaps even beyond a reasonable doubt and it compels only one conclusion and we have faith that this court has considered all this evidence, has placed the appropriate weight on all of it and in absence of weight from some of the testimony that doesn’t merit as much weight and will reach a just result for Lieutenant Burke.

MJ:
Government, rebuttal argument?


STC:
Yes, Your Honor.  Thank you.

REBUTTAL BY GOVERNMENT


STC:
Your Honor, defense counsel spent a lot of time in his argument talking about imagination of the system and the process by which we even have sanity boards.  We’re not really concerned with that, Your Honor, in this courtroom.  What we’re concerned with is the facts and defense counsel asserted he had four experts making this beyond a reasonable doubt clear and convincing conclusions and they first started with Dr. Benedict and talked about, “This is an experienced guy, he’s done this forever, and you can count on him.”  And how when he got involved he said, “I’m not doing it – I’m not going to be bound by the report and make my own independent judgment.  He made it a point – pointed it out but what you heard from Dr. Benedict was he didn’t even review all the evidence that the board had.  He got the report and some summaries.  He didn’t get the medical records, he didn’t the full witness statements.  So even if he had wanted to make his own independent judgment, pretty difficult for him to make an independent judgment without looking at everything the board had.  He’s copying off their notes.  He’s copying their homework.  So fantastic experience that he must have – may have with sanity boards and these kind of cases, he simply couldn’t make an independent judgment.  He was tied to what the sanity board reviewed and you heard from Dr. Villacis who did review everything including the medical records, all the evidence the sanity board report and he heard, unlike Dr. Benedict all the witness testimony.  Defense counsel tries to minimize this and say, “Well, you heard all the experts.  They were all in agreement.  They were all in agreement.”  Dr. Villacis said, “Alcohol – voluntary intoxication alone could explain – could probably explain all of his behavior.”  And again, he’s the one that probably has the best view of everyone.  The sanity board didn’t hear from any witnesses.  They reviewed statements.  Dr. Benedict didn’t review any statements, didn’t hear all the witnesses, didn’t look at the medical records.  Dr. Villacis did and he was pretty clear that he talked a little bit about the way – the other evidence you might had would have wanted to have had if he was going to arrive at that diagnosis.  Some concrete evidence of sleep deprivation, some concrete evidence of Dexedrine psychosis.  Well, in fact, we didn’t have those things.  The good evidence that we had that we could rely on is voluntary intoxication.  It’s not a clear cut case.  It’s not proven beyond a reasonable doubt and we know that because of every witness that talked about the diagnosis – all of the defense witnesses talked about the diagnosis, only the defense witnesses.  Even Captain Gorham who was part of the sanity board, “Tough case.  Hard call.”  Where difficult to agree on our conclusions?  What does that lead to, Your Honor?  We’re at a point where we could go one way or the other.  It could be this, it could be that.  Well, if it could be this and it could be that, that’s not clear and convincing evidence.  It’s not even preponderance.  It’s flip a coin.  That’s the expert conclusion.  That’s the best we have in this case as far as whether or not there was a delirium relieving the accused of mental responsibility.  Maybe, maybe not.  That’s all we’ve got.  Not clear and convincing.  Defense counsel talked about poor choice and he also threw in his own buzz words because that’s really what the defense has in this case, is using these psycho babbled words, “delirium, “ “delusion.”  “Deranged” he even threw out which you didn’t even hear from a witness.  “An altered state of reality.”  You can use all the fancy scientific words you want to use but really when you look at the evidence in the bright light of day, what it is – what it most obviously is, is clouded judgment brought on by voluntary intoxication.  Talking about being on a stage, opening a door and stepping into alternate reality – we’re not talking about a guy that tried to start a car with his shoe or that tried to ride away on the car into the sunset, whether it was speaking in tongues or speaking in gibberish.  It wasn’t anything like that.  There was no alternate reality.  No alternate reality at all.  It was a drunk guy exercising clouded judgment, making connections that weren’t there to be made.  He’s right.  Nobody testified about Ronald Reagan or punching your best friends.  Those are examples.  Those are examples of the kinds of dumb things that drunk guys do.  Same kind of drunk things that drunk guys do is in this case.  Defense counsel said there was no other conclusion we could reach.  No other possible explanation.  That’s not true at all.  The other conclusion that you heard is perhaps the more logical conclusion and it’s the conclusion that is more consistent with the evidence that all we’re talking about here is excessive intoxication brought on by voluntary alcohol consumption.  Defense counsel also spent a little bit of time talking about the evidence of guilt and they went back to the Dr. Papcun’s  testimony regarding the 911 tape.  Those two little snippets.  There was one second Dr. Papcun testified.  Completely ignored the fact that Mr. Dickey got up here this morning and completely debunked the quack theory you’ve heard in the defense’s case and the silence you heard from the defense after that was deafening.  They play you a little piece and split those up and Mr. Dickey got up there and said, “If you put it all together, this is what it is.”  And moreover, you can listen to it for yourself, Your Honor, and if you listen to it yourself, exercising your own common sense you can hear a car moving away.  Defense counsel talked about the behavior and that the time lag between when she says she was knocked down and the keys were taken from her and when he started the car.  He’s standing across one lane of traffic we’re assuming and so there’s no way it could have taken 24 seconds from the beginning of that call and when the engine revs up.  Doesn’t compute, defense counsel said.  Well, Your Honor, it computes when you factor in that the accused at that point has had 12 beers and he may be moving kind of slowly and he may have fumbled with the door.  He may have fumbled getting in the car.  He probably fumbled with the ignition.  Probably fumbled getting the car into gear because he was drunk.  And defense counsel talked about their alternate theory even though there’s no evidence of it.  Their alternate theory that it was, in fact, Ms. No Moccasin that drove the car off after the accused and Captain Adams had left.  And once she wrecked the car, then she called 911 and tried to blame it on the accused.  Well, keep in mind she’s the one that remembers what happened best and she told you that she was probably of the three of them the soberest.  Also keep in mind something the defense counsel clearly ignored is that she’s the one that’s from there.  She’s the one that knows Skyline Drive.  Is it really likely that she’s going to be the one to wreck that car on the bend of the road or is it more likely that she knows it’s there?  Do you know who doesn’t know that bend in the road is there?  It’s the guy that’s never been there before and the first time he goes up there is a night that he’s had a lot to drink.  You see the skid marks in that picture, Your Honor, in the exhibit goes straight into the guard wire like he didn’t even know the curve was there.  Do you know who would know the curve was there?  It’s someone that’s been there before, Ms. No Moccasin.  Defense counsel agrees that it’s a traumatic event and he even talks about how she had been in an accident before but – you know, understand it’s a traumatic event.  They still want you to believe that she’s going to have the presence of mind to concoct a story out of thin air that’s going to hold water after the police arrive.  Keep in mind, Your Honor, that she described over the phone that night what had happened.  She described what happened that night to the police that night and she described that to Detective Poches as he told you on multiple occasions.  And they pointed out some minor inconsistencies in her statement but really, her story was pretty consistent.  You didn’t hear a lot of inconsistencies come out of her testimony.  She’s told the same story from day one and day one being immediately after this happens when she’s hysterical on the phone with the 911 dispatcher.  Contrast that with the statements that were taken from the men that were on the crew in that case, taken two months later.  It’s time to think with cool heads.  Defense counsel talked about Captain Adams.  He was the senior officer.  He was driving the train.  He was ordering Lieutenant Burke around.  You just flat don’t have the evidence, Your Honor, and that’s an incredible leap to suggest that not only was he not responsible for his conduct because he’s suffering from a delirium, but he wasn’t even responsible for drinking.  What they’re trying to tell you is that he was involuntary intoxicated.  Again, this is a grown man.  A grown man with his own air crew drinking voluntarily at his own choice throughout the evening.  He’s not lured to drink.  Captain Adams isn’t telling him where to go or telling him what to drink.  Defense counsel also talked about the idea of the wingman and basically said that Lieutenant Burke was a wingman by force that night.  That’s not what a wingman is.  A wingman is a guy that’s looking out for his friend, not a guy who is being forced by his friend to go along.  And that wingman statement is interesting, Your Honor, because it shows up in the accused’s against self serving statement.  Prosecution Exhibit 12, page two down towards the bottom.  The same area where he’s talking about pouring out his beer.  “I remember trying to teach her how to two-step and Captain Adams watched (as I was playing wingman).”  Self serving, “I’m not responsible.  I’m being directed.”  Same thing you’re hearing from defense counsel here today, Your Honor, and there is flatly no evidence of that.  The evidence of that is if this was a group of friendly group that went out to dinner together and went drinking together.  Defense counsel up front said they – the accused was not guilty beyond a reasonable doubt of all charges but the assault charge involving Captain Adams and that he was not guilty by reason of insanity and they backed off and said – talked about conditional guilt and well, maybe if you find him guilty of some of these other things, then consider insanity of those.  It’s those kind of mental gymnastics, Your Honor, that the defense is trying to blend insanity under reasonable doubt.  They are two separate concepts.  The evidence shows that Lieutenant Burke committed these actions beyond a reasonable doubt and they have not proven by clear and convincing evidence that he was not mentally responsible.  They haven’t proven it despite the fact that he’s talking about how behavior proved the diagnosis.  Behavior proves something.  Doesn’t necessarily prove the diagnosis.  The diagnosis is one conclusion you could reach but the other more obvious, more rational, simpler conclusion, again, Your Honor, is that it’s not – it’s short term, perfect storm delirium but in fact, that he was just really drunk, that he’s exercising bad judgment and that he did dumb things.  It’s not a defense for these crimes, Your Honor, to get drunk enough that you don’t remember and you’re not responsible.  The accused is guilty beyond a reasonable doubt of all charges and the defense has not met their burden of proving lack of mental responsibility, Your Honor.

MJ:
Thank you, trial counsel.  Counsel, I believe I have all of the evidence except for Prosecution Exhibit 1 which is the 911 recording.  Trial counsel, is there a copy of that or is there only the original with the court reporter?


STC:
The original is with the court reporter, Your Honor.  I could make a copy if that would be your preference.


MJ:
I can use the original if that’s permissible by both sides.  Trial counsel, would you retrieve that and provide it to me?


STC:
Yes, Your Honor.


MJ:
Thank you.  All right.  One matter I want to address with both sides.  It appears that there’s been some discussion of the argument –


STC:
Providing Prosecution Exhibit 1 to the military judge.


MJ:
Thank you.  The defense has not provided notice pursuant to the Air Force Rules of Practice that any defense under Rule for Court-Martial 916 would be presented defenses such as duress, coercion, or obedience to orders on the part of the accused as subjected by Captain Adams, the superior commissioned officer.  Is it the intent of the defense to argue that point?


CDC:
No, Your Honor.


MJ:
Very well.  This court does not find that any evidence has been presented to find any of those affirmative defenses so this court will not consider those as defenses raised by the defense.  Is there anything else before the court is closed from either side?


CDC/STC:  No, Your Honor.


MJ:
The court is closed.

[The court closed for deliberation at 1448 hours, 13 October 2011.]

[The court was called to order at 1603 hours, 13 October 2011, with all parties present.]


MJ:
Please be seated.  The court is called to order.


STC:?
All parties are present.


MJ:
Accused and defense counsel, please rise.

FINDINGS:

MJ:
Captain Patrick T. Burke, this court-martial finds you:



Of all Charges and Specifications:

Not Guilty only by reason of Lack of Mental Responsibility.

MJ:
Please be seated.

[Counsel and accused resumed their seats.]


MJ:
Counsel, pursuant to Article 76(b) subsection (b) any person found by a court-martial not guilty by reason of lack of mental responsibility shall be committed to leave facility as defined below until the person is eligible for release in accordance with Article 76b.  The court-martial shall conduct a hearing on the mental condition in accordance with subsection (c) of Section 42, 43 of Title 18, United States Code.  Subsections Bravo and Delta of that section shall apply with respect to the hearing.  See also Rule for Court-Martial 1102(a) pursuant to 18 U.S. Code Section 42, 43, the psychiatric or psychological examination and report must conform to the requirements of 18 United States Code, Section 42, 47.  18 United States Code 42, 27, subsection (a)(2) states that a suitable facility means a facility that is suitable to provide care or treatment given the nature of the offense and the characteristics of the defendant.  18 United States Code 42, 47(b) states that a psychiatric or psychological examination shall be conducted by one or more licensed or certified psychiatrist or psychologist.  Each examiner shall be designated by the court.  R.C.M. 1102(a)(b) also allows for the convening authority to order the psychiatric or psychological examination of the accused.  18 United States Code 42, 47 subsection (c) states that the psychiatric or psychological report ordered shall be prepared to evaluate the following:  (1) the person’s history and present symptoms, if any; (2) a description of the psychiatric, psychological and medical tests that were employed and their results; (3) the examiner’s findings; and (4) the examiner’s opinion as to the diagnosis, prognosis, and whether the person is suffering from a mental disease or defect as a result of which his release would create a substantial risk of bodily injury to another person or serious damage to property of another.  R.C.M. 1102(a) subsection (a) states that the hearing shall be conducted not later than 30 days following the finding that an accused is not guilty only by reason of lack of mental responsibility.  Subsection (b) states consistent with 18 United States Code 42, 47(b) as mentioned above that prior to that hearing the military judge or convening authority shall order a psychiatric or psychological examination of the accused.  The result of that psychiatric or psychological examination report shall be transmitted to the military judge for use in the post-trial hearing.  R.C.M. 1102 Alpha subsection (c) states that during the post-trial hearing the accused shall be represented by defense counsel and shall have the opportunity to testify, present evidence, call witnesses on his behalf, and to confront and cross examine witnesses who appear at the hearing.  The Rules of Evidence do not apply except for privileges.  Since this case involved bodily injury to another or serious damage to the property of another, the burden is on the defense to prove by clear and convincing evidence that the accused’s release would not create a substantial risk of bodily injury to another person or serious damage to property of another to either the mental disease or a defect.  If, after the hearing the military judge finds the accused has satisfied the standards specified in the requirements listed above, the judge shall inform the convening authority of the result and the accused shall be released.  If the standard is not met then the convening authority will be informed of this result and the accused may be committed to the custody of the attorney general.  

MJ:
Counsel, are there any questions?


CDC:
No, Your Honor.


MJ:
Government?


STC:
No, Your Honor.


MJ:
All right.  Defense counsel, at this point do you know which counsel, if either of the two present in court today will be representing the accused at that hearing?


CDC:
That would be both of us, Your Honor.


MJ:
All right.  At a time that we do not yet know, my next question is, there is a requirement that a follow-up evaluation be performed on the accused.  This court is entitled to appoint an individual to do that; however, this court has no knowledge of any of the availability of any such witnesses and can leave that decision to the convening authority.  However, on the other hand I can take suggestions from counsel from either side as to the way to go forward or I can just leave it up to the convening authority to appoint such an evaluation.


CDC:
May I make an offer, sir?


MJ:
Yes, of course.


CDC:
Sir, we’re treading new ground here, but I would offer to the court as useful information in making decisions the fact that both the 706 inquiry and Dr. Benedict’s evaluations were very recent.  In fact, Dr. Benedict’s was as recent as last month – a month ago and his finding corroborates the finding at an earlier time this summer that the accused has no psychiatric, psychological diagnosis.  In other words –


MJ:
I understand what you’re saying and I acknowledge that and I don’t dispute that.


CDC:
Yes, sir.


MJ:
My only concern is that the requirements are that it must occur post-court-martial.  We cannot take an old one.  So certainly we can again, I am open to suggestions whether or not we suggest that individual do a very quick one since they are familiar with it.


CDC:
Well, my suggestion, Your Honor, was going to be that all three of the doctors, Dr. Campbell, Dr. Gorham and Dr. Williams are here at Dyess and could conduct that inquiry right now and I’m certain could be ordered to conduct it immediately after these proceedings and could probably conclude in a couple of hours.  They would have all the resources available to them.  They would have Lieutenant Burke and they could complete a total evaluation, once again, run diagnostic tests and so forth this afternoon.


MJ:
Government, do you have any suggestions?  I don’t – thank you, defense counsel.  

CDC:
Yes, sir.


STC:
Your Honor, at this time the government would ask for a brief recess to consider our options and contact the 7th Medical Group and see if that’s available.


MJ:
All right.  I don’t expect an answer immediately; however, for the benefit of all parties involved it is required that the accused be committed to a suitable facility at this time.  Essentially the accused is not free to go because a determination has not been made pursuant to R.C.M. 1102(a).  It does not state how fast that has to be done except that it has to be done within 40 days.  The sooner we get that done I think it would be better for all parties involved.  So with that, counsel I can provide you with some of the background information that I just read to you.  Defense counsel?


CDC:
Is the hearing required to be held by a military judge?


MJ:
Yes.


CDC:
So we could do that hearing tomorrow?


MJ:
Perhaps.  Again, it has to be – there has to be an evaluation performed.  That report has to be provided to me and then that hearing has to be held.  Now, again, the government has the opportunity to bring witnesses, again if they oppose it the defense has the opportunity to bring witnesses as well.  So there’s a couple of logistical matters that may or may not need to be accomplished.  However, in light of the fact that some of the witnesses may be present at the current time, it may expedite matters.


CDC:
Yes, sir.


MJ:
I don’t know but I will grant the government’s request for a recess.  Frankly, this court is going to be adjourned.  So, as far as I’m concerned – again, that’s where we stand with this court-martial.  All right.  Any other matters from either side?


CDC:
Sir, don’t you need information as to a suitable location for him to be committed?


MJ:
That’s not my determination.  That’s up to the government at this point and the convening board.


CDC:
Convening board?


MJ:
Yes.  So, if either side would like to meet in chambers to discuss the steps again, government can consult with powers that be that they need to consult with but I will be available in chambers to discuss and to move along to the next step.


CDC:
One other question, Your Honor, before we adjourn.  Is it your reading of the military rules that a convening authority is required to put someone has been found not guilty only by reason of lack of mental responsibility required to commit an individual to a – something like a military medical facility or has – or has the option to make the decision not to go?

MJ:
There is no option.  The accused shall be committed until that hearing is conducted.  So there is no discretion as far as this court’s reading of the United States Code on that particular provision.


CDC:
Thank you, Your Honor.


MJ:
All right.  Anything else from either side?


CDC/STC:  No, Your Honor.


MJ:
All right.  This court is adjourned.

[The court adjourned at 1613 hours, 13 October 2011.]
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