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1.
Nature of Motion

This motion is the government’s response to the defense motion to suppress evidence obtained as a result of an exigent search and subsequent command-authorized search of the accused’s barracks room on board Naval Air Station (NAS) Fallon, NV on 4 May 2010.  The government opposes the motion.

2.
Summary of Facts

The offenses in this case came to light on 4 May 2010, when Lance Corporal (LCpl) Michael D. Wiley smoked some homemade “Spice” with the accused and thereafter suffered an extreme reaction.  LCpl Wiley jumped off a balcony wearing boxers, a skivvy shirt, and no shoes, began to low crawl through a pile of rocks, foamed at the mouth, began convulsing, and experienced shortness of breath. (MA1 Whaley, MA2 Ruiz, Statement of Lakrisha Ernst, Statement of LCpl Wiley, Statement of Accused, Article 32 summaries of testimony of LCpl Wiley and SgtMaj Fliegel).

 
Although LCpl Wiley initially had difficulty even speaking his name, medical personnel arriving on scene eventually identified him by name.  Security Detachment patrol officers responding to the scene decided to check his room in order to search for medications that either could have caused his symptoms, or which LCpl Wiley might need.  The fire chief obtained a key to the barracks from the barracks manager.  No Criminal Investigative Division (CID) investigators were involved at this time.  (MA2 Ruiz)


Two patrol officers (MA2 Manuel Ruiz and MA2 Lyle Edwards), along with a civilian fire chief (Lewis Mellott) entered the barracks room shared by the accused and LCpl Wiley.  They searched for likely places where medication might be found, pulled out various medications that they found, and placed those medications together on one of the beds in the room.  MA2 Ruiz noticed a standard Marine Corps assault pack sitting on top of one of the beds.  The assault pack did not have a name sewn or written on the carry handle.  Although the backpack had the name “Wylde” written on the front of the pack, MA2 Ruiz did not see the name at the time he initially opened the backpack in order to determine if it contained any medication.  Upon opening the assault pack, MA2 Ruiz observed a plastic bag containing a green leafy substance.  Concerned that he had found contraband, MA2 Ruiz immediately stopped the search. (MA2 Ruiz).

After the initial discovery of the suspected contraband drugs, the security officer, LTJG Eckstrom, and CID were notified.  LTJG Eckstrom verbally relayed the fact that suspected drugs had been found to the station commander, CAPT Michael H. Glaser, who verbally authorized a search of the room for drugs or prohibited substances.  The verbal report and authorization were followed up by an affidavit from Investigator James Williams and a written Command Authorization for Search and Seizure (CASS) from CAPT Glaser.  (LTJG Eckstrom, CASS)

Pursuant to the verbal and written search authorization, Investigator Williams and Investigator Scott Whaley from CID entered the barracks room and searched the room, including the backpack.  The CID search revealed both a large amount of a leafy substance in the backpack, later tested and shown to contain the synthetic cannabinoid compound JWH-018, and numerous items of drug paraphernalia including a notebook containing a business plan for the distribution of spice, a glass pipe, 36 plastic baggies, 72 $20 bills, and brass knuckles.

The accused was interviewed later the same day by CID investigators Whaley and Williams.  Prior to beginning the interview, Investigator Whaley read the accused a Military Suspect’s Acknowledgement and Cleansing Waiver of Rights.  The rights advisement included an acknowledgement that “I have also been advised that… any prior illegal admissions or other improperly obtained evidence which incriminated me cannot be used against me in a trial by court-martial.”  The accused initialed before and after each paragraph of the advisement form and signed at the bottom.  The accused subsequently made a sworn, written statement to Investigator Whaley.
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4.
Discussion

a.
The initial search of the accused’s barracks room and backpack was a good faith effort to obtain information to assist in the rendering of immediate medical aid to a Marine whose safety was in extreme physical danger following the ingestion of synthetic drugs given to him by the accused.

“In emergency circumstances to save life or for a related purpose, a search may be conducted of persons or property in a good faith effort to render immediate medical aid, to obtain information that will assist in the rendering of such aid, or to prevent immediate or ongoing personal injury.”  Mil.R.Evid. 314(i). The Fourth Amendment does not bar police officers from making warrantless entries and searches when they reasonably believe that the search is necessary in order to render immediate aid.  United States v. Curry, 46 M.J. 733, 740 (N-M.Ct.Crim.App. 1997), aff’d, 48 M.J. 115 (C.A.A.F. 1998), cert denied, Curry v. United States, 525 U.S. 1102 (1999); citing Mincey v. Arizona, 437 U.S. 385, 392 (1978).  The question is whether there was “evidence which would lead a prudent and reasonable official to see a need to act,” Curry, 46 M.J. at 740, quoting United States v. Mons, 14 M.J. 575, 581-82 (N.M.C.M.R. 1982).

In Mons, the appellant’s was discovered in his barracks room “gagging, throwing up, and kicking around and thrashing.”  14 M.J. at 580.  One of the first responders who arrived on the scene rendered immediate aid and then began to search the appellant’s barracks room in order to find out what might be causing the convulsions, ultimately opening a wall locker and discovering the body of a murder victim.  Id.  The court found that the searches of the room and wall locker in order to identify the source of the appellant’s distress were “not in the nature of a prosecutorial search, but rather were directed at discovering information which would assist in rendering aid to appellant.”  Id. at 582.  Numerous civilian cases have upheld searches in similar situations, where first responders have conducted emergency searches in order to identify a potential cause of a person’s immediate medical distress.  See, e.g. State v. Cahoon, 799 P.2d 1191, 1192-93 (Wash.App. 1990) (search of appellant’s cupboards by Emergency Medical Technician to obtain drug ingested by appellant was lawful emergency search); People v. Neth, 5 Cal.App.3d 883, 887 (Cal.App. 1970) (recognizing “the principle that in emergency situations it is proper for the police to conduct a search in order to assist medical personnel in diagnosis and treatment of the victim”); Richardson v. State, 247 So.2d 296 (Fla. 1971).

In the present case, LCpl Wiley suffered severe and visible physical distress after smoking synthetic drugs made by the accused.  LCpl Wiley’s apparent medical distress was a concern for all the sailors, Marines, medical personnel, and patrol officers who responded to the scene.  Finding out what was causing LCpl Wiley’s condition was an immediate medical need.  Under these circumstances, it was objectively reasonable for MA2 Ruiz, MA2 Edwards, and Mr. Mellott to enter the barracks room shared by the accused and LCpl Wiley to identify potential causes of LCpl Wiley’s distress, in order to provide more information to the medical personnel and assist in LCpl Wiley’s treatment.  There was no investigation or quest for evidence of a crime at the time of the initial entry and search of the room. The first responders who searched LCpl Wiley’s room reasonably searched places where anything that might have caused his condition could be found.  MA2 Ruiz reasonably believed, according to the facts known to him at the time, that an assault pack might contain something that could have cause LCpl Wiley’s seizures.  Although MA2 Ruiz did not observe the name on the assault pack before opening it, it is irrelevant whether MA2 Ruiz knew whose backpack it was, because it was also possible that the cause of LCpl Wiley’s symptoms could have been something given to him by his roommate- which was in fact the case.  
Under these circumstances, the patrol officers and fire chief who responded to the room were operating under a reasonable belief that a search of the room was necessary to find medication or information that could assist in the response to a serious medical emergency.  Once MA2 Ruiz found evidence of criminal activity, he took the proper immediate step by freezing the scene and seeking proper authorization to search for evidence of a crime.

b.
CID searched the accused’s room and backpack pursuant to a valid search authorization based on probable cause

The Fourth Amendment to the United States Constitution provides that “no Warrants shall issue, but upon probable cause.”  Under Mil.R.Evid. 315(a), “evidence obtained from searches requiring probable cause conducted in accordance with this rule is admissible at trial when relevant and not otherwise inadmissible under these rules.”  A search authorization may be granted for military property by a commander having control over the place where the property or person to be searched is situated or found.  Mil.R.Evid. 315 (c)-(d).  Probable cause to search exists when there is a reasonable belief that the evidence sought is located at the place to be searched.  A search authorization may be based upon hearsay evidence in whole or in part.  Mil.R.Evid. 315(f).  The court should award “great deference” to the probable cause determination of a magistrate.  United States v. Leon, 468 U.S. 897, 914 (1984); United States v. Carter, 54 M.J. 414, 419 (C.A.A.F. 2001) (citations omitted).

In the present case, LTJG Erickson verbally told the commanding officer of Naval Air Station that a zip loc bag containing a green leafy substance, consistent with a controlled or prohibited drug, had been found in the accused’s room.  The CO then authorized CID to search anywhere that drugs or prohibited substances could be found in the room.  Because the initial exigent search, including the search of the accused’s assault pack, was lawful, the search authorization was not derivative of an illegal search.  The bag of Spice discovered during the initial exigency search, in combination with the fact that LCpl Wiley was found foaming at the mouth and displaying symptoms consistent with a drug overdose, provided ample probable cause to believe that prohibited drugs would be found in the room.  

The search authorization was not overly broad because there are a large number of places in a room where drugs, drug paraphernalia, or other prohibited substances could be hidden.  It is preposterous to suggest that the accused’s assault backpack was outside of the scope of the search when one of the main pieces of evidence providing the basis for the command-authorized search was found in the same assault pack in the first place.

c.
Even if the initial emergency search of the accused’s barracks room was illegal, the subsequent command-authorized search was lawful because there was sufficient probable cause even in the absence of the Spice viewed during the emergency search and the investigators executing the search relied upon the search authorization in good faith.

When the information relayed to a commander or magistrate contains misstatements or other improperly obtained information, the subsequent search may nevertheless be valid if probable cause was present even in the absence of the improperly obtained information.  United States v. Gallo, 55 M.J. 418, 421 (C.A.A.F. 2001).  In such cases, the court severs the improperly obtained information from the search affidavit and determines if probable cause is present from the remainder.  Id.  In Gallo, the affidavit to search appellant’s home computer relied partially on improperly obtained statements from the appellant that he owned a home computer. Id.  However, the court found that the remainder of the affidavit still provided an adequate showing of probable cause and upheld the search.  Id. at 421-22. In the present case, the affidavit for search and seizure relayed that LCpl Wiley was found lying on the ground in a pile of rocks near the barracks and foaming at the mouth.  Even absent the discovery of Spice during the emergency search, LCpl Wiley’s condition strongly implied that he had overdosed on some type of recreational drug, and a reasonable person could infer that whatever drug he had overdosed on might have been kept in his barracks room.

Even if CAPT Glaser’s probable cause determination lacked a substantial basis, the evidence obtained would still be admissible under the good faith exception of Mil.R.Evid. 311(b)(3). United States v. Monroe, 52 M.J. 326, 332 (C.A.A.F. 2000), citing United States v. Leon, 468 U.S. 897 (1984). The “suppression of evidence obtained pursuant to a warrant should be ordered only on a case-by-case basis and only in those unusual cases in which exclusion will further the purposes of the exclusionary rule [to deter police misconduct].” Leon, 468 U.S. at 918. Suppression is particularly inappropriate “when an officer acting with objective good faith has obtained a search warrant from a judge or magistrate and acted within its scope.” Id. at 920.

Evidence obtained from an otherwise unlawful search and seizure may yet be admissible against the accused if (a) the search or seizure resulted from an authorization to search or seize issued by a competent authority, (b) the individual issuing the authorization had a substantial basis for determining the existence of probable cause; and (c) the official seeking and executing the authorization reasonably and with good faith relied on the issuance of the authorization.  Mil.R.Evid. 311(b)(3); Leon, 468 U.S. at 922; Carter, 54 M.J. at 419-420.  “’Substantial basis’ as an element of good faith examines the affidavit and search authorization through the eyes of a reasonable law enforcement official executing the search authorization.”  Carter, 54 M.J. at 422.  The Carter court explained that the good faith exception will apply unless the affidavit is intentionally or recklessly false, contains no more than a mere recital of conclusions, or when the search authorization is so facially deficient that no reasonable law enforcement officer would rely on it.  Id. at 421.


In the present case, the security detachment on board NAS Fallon responded to a severe medical emergency and viewed evidence of drug use while responding to that emergency.  The officers involved in obtaining a CASS, LTJG Erickson and Investigator Williams, knew prior to obtaining the CASS that there had been a medical emergency indicative of a drug overdose and that an apparently contraband substance had been found in a barracks room.  There is no evidence in this case that any MA or CID investigator acted in anything other than good faith and in accordance with proper procedures during this case.  This case, where an initial search responded to a medical emergency and investigators later relied on a facially valid search authorization obtained without deception, is not the type of case where suppression of evidence would further the purpose of the exclusionary rule.

d.
Even if the search was illegal, the accused’s statement on 4 May 2010 is admissible because it was preceded by cleansing warnings that any illegally obtained evidence could not be used against him.

Even assuming arguendo that the command-authorized search was illegal and the evidence was seized improperly, the accused’s statement to CID on 4 May 2010 is nevertheless admissible.  When the government seeks to introduce evidence obtained after an illegal search, “the government is required to demonstrate that the taint of the illegally obtained evidence has been attenuated in order to permit admission of a subsequent confession.”  United States v. Angevine, 16 M.J. 519, 520-21 (A.C.M.R. 1983), citing United States v. Butner, 15 M.J. 139 (C.M.A.1983); United States v. Wynn, 13 M.J. 446 (C.M.A.1982); United States v. Seay, 1 M.J. 201 (C.M.A.1975).  The court in Seay noted that where there has been an initial illegality, the “preferable course” would be to warn the accused that prior illegal admissions or other improperly obtained evidence incriminating the accused could not be used against her.  1 M.J. at 204.  

Even though there was no illegal search here, MA1 Whaley nevertheless followed that “preferable course” out of an abundance of caution by giving the accused a cleansing warning specifically noting that prior improperly obtained evidence incriminating the accused could not be used against him.  If there was ever any taint from an illegal search in this case, it was sufficiently attenuated by the cleansing warning and the accused’s subsequent free and voluntary decision to give a statement to CID.  If the exclusionary rule were given the reach urged by the defense, a person suspected of a crime would effectively be immunized against the use at trial of any statements they made subsequent to an illegal search, no matter how voluntary the later statements were or how many cleansing warnings were given.  Such a result does nothing to further the policy goals of the exclusionary rule, and violates years of case law that has sought to balance the goal of discouraging police misconduct with the public need to prevent crime and punish offenders.  See Oregon v. Elstad, 470 U.S. 298, 318 (1985).  
5.
Relief Requested

The government respectfully requests that the court deny the motion.

6.
Evidence and Burden of Proof

The government bears the burden of proof by a preponderance of the evidence.  The government will offer the following evidence and testimony in support of this motion:


Testimony of MA2 Ruiz


Testimony of MA2 Edwards


Testimony of MA1 Whaley


Testimony of LTJG Erickson


Encl (1): Article 32 summaries of testimony


Encl (2): Statement of PFC Wylde


Encl (3): Statement of LCpl Wiley


Encl (4): Statement of Lakrisha Ernst


Encl (5): Command Authorization for Search and Seizure

7.
Oral Argument

The government respectfully requests oral argument on this motion.


E. S. DAY


Captain, U.S. Marine Corps


Trial Counsel
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