[The court was called to order at 0921 hours, 12 October 2011.]
     MJ:  Please be seated.  The court called to order.
     ATC:  Parties are present.  
     MJ:  Government, are you ready to proceed?
     ATC:  Yes, Your Honor.  The government calls Ms. Wendy No Moccasin.
WENDY NO MOCCASIN
was called as a witness for the government, was sworn and testified as follows:

DIRECT EXAMINATION

Questions by the Assistant Trial Counsel:

     Q.  Please have a seat.  Wendy, would you please tell us -- state your name for the military judge and for the record.
     A.  Wendy No Moccasin.
     Q.  And how do you spell your last name?
     TC: N-o M-o-c-c-a-s-i-n.
     Q.  And where do you live, Wendy?
     A.  Rapid City, South Dakota.
     Q.  How long have you lived there?
     A.  For about over a year now.
     Q.  Are you currently working?
     A.  No.
     CDC:  I'm sorry, Your Honor I didn't hear that response.
     MJ:  The answer was no, I believe Ms.---
     WIT:  No.
     MJ: Ms. No Moccasin if you wouldn't mind speaking up, not only do the attorneys have to hear you but it has to be picked up by the microphone to the court reporter and transcribe everything you say.
     WIT:  Okay.
     MJ:  Thank you.
     Q.  Do you know the accused in this matter?
     A.  Yes.
     Q.  Can you identify him?
     A.  Patrick Burke.
     Q.  Can you point to him?
     A.  Right there.
     Q. Correct identification by the witness.  How do you know, Patrick Burke?
     A. Um, I met him at a bar.
     Q.  When did you meet him at a bar?

     A.  The night of August 14th.

     Q.  Fourteenth or the eighth?

     A. Oh ----

     Q.  A different date?

     A.  Yeah, a different date.

     A.  Met him one night at a bar.

     Q.  Was it earlier than August 14?

     A.  Yeah.

     Q.  Could it have been August 9th?

     A.  Yeah, sorry.

     Q.  Do you recall what bar you met him at?

     A.  Teddy’s.

     Q.  Teddy’s, is Teddy’s a bar in Rapid City?

     A.  Yeah, Teddy's Bar and Grill.

     Q.  Okay.  Do you recall what time of day it was when you met him?

     A.  Um, between nine and ten when I arrived at the bar.
     Q.  Did you meet anybody else at Teddy's that night?
     A.  Yes, Bob Thomas.
     Q.  When you first met Bob and Pat, what was your impression of them?
     A.  Um, just two guys getting drunk in a bar.
     Q.  Was there anybody else in the bar?
     A.  No ----
     Q. Just ----
     A.  Besides the bartender.
     Q.  Okay, so it's just the two guys, you in the bartender in the bar?
     A.  Um huh.
     Q.  How many beers did they have in front of them?
     A.  Um, they had shot glasses and a couple of bottles in front of them.
     Q.  Were they empty?
     A.  Uh, most of them, yeah.
     Q.  Did you have any particular plans that night when you went to Teddy’s?
     A.  Nope, just to go out and have a few beers and go home.
     Q.  Did you go and talk to Bob and Pat?
     A.  Yeah, they started talking to me so, I went and interacted and started a conversation with them.

     Q.  Did either of them offer to buy you any drinks?

     A. Um, they -- yes, they did when we relocated to a different bar.

     Q.  And whose decision was it to relocate to a different bar?

     A.  Uh, Bob's.

     Q.  Bob's, did he know or he wanted to go?

     A.  No.

     Q.  Who suggested where to go?

     A.  I did.

     Q.  What was that bar that you suggested?

     A.  Oasis.

     Q.  Oasis.  Did you guys walk there or drive there?

     A.  No, we drove my car.

     Q.  Okay.  So, how long do you think you were at Teddy's the whole time?

     A.  Um, I guess 15 minutes.

     Q.  How many drinks did you have at Teddy's?
     A.  One bottle of Bud.
     Q.  So the next bar that you go to is the Oasis, is that right?
     A.  Yes.
     Q.  What happens when you get there?
     A.  Um, Bob asked what I wanted to drink, I said Budweiser; he turned to Pat and said it was his turn to pay.
     Q.  So, Pat paid for the first-round?
     A.  Yep.
     Q.  Okay.  And did not buy that first beer?
     A.  No.
     Q.  Is there anything about that transaction that you remember, specifically?
     A.  Uh, yeah Pat handed the credit card to the bartender; he swiped it; the bartender was handing it back to him, he dropped on the floor.
     Q.  You remember that pretty clearly?
     A.  Yeah.
     Q.  How many drinks have you had -- is this your second drink of the night?
     A.  My second drink.
     Q.  What did you guys do at the Oasis?
     A.  Uh, play pool.  That is what I mainly do when I was there.
     Q.  Did you play with both Bob and Pat?
     A.  Yes.
     Q.  Who did you play with first?
     A.  Uh, Bob.
     Q.  How many games pool did you play?
     A.  Two, two each.
     Q.  Did Pat hang with you -- hang right around the pool table?
     A.  No, he wasn't near us.  He was more up at the bar.
     Q.  Did you play pool with Pat, also?
     A.  Yes.
     Q.  How many games did you play?
     A.  Two.
     Q.  Who was the best pool player?
     A.  I would say Pat and Bob, they are.
     Q.  Pat and Bob?
     A.  Yeah, they are pretty ----
     Q.  In that order?
     A.  Bob won one, and Pat won the last two.
     Q.  When you guys got to Oasis, how did Bob and Pat look.  Were they intoxicated?
     A.  Umm, not really.  Bob was a little more talkative; and Pat seemed kind of quiet, just you know, stuck to himself.
     Q.  So Bob was kind of carrying the conversation ----
     A.  Yeah.
     Q. ---- for the most part, okay.  How long did you guys stay at the Oasis?
     A.  Till closing time.  
     Q.  What time is that at?
     A.  Um, they call last call about -- between 1:30 and 1:45, then they start having people leave about, probably, five or 10 minutes before two o'clock.
     Q.  Who -- were you guys the last people in the bar?
     A.  Yes, we were.
     Q.  Then the bartender was left after you guys left?
     A.  Yeah.
     Q.  During your entire time at the Oasis bar, would you estimate about how many people were there?
     A.  Um, 12 plus.
     Q.  Okay.  Do you remember anything specific about what happened when you left the Oasis?
     A.  Yeah, um, Bob took an ashtray and Pat took a construction cone and put it in my back seat.
     CDC:  Objection, Your Honor.  I didn’t know that, that answer was going to come out; never heard that before but when asked the court to disregard any notions of uncharged misconduct.

     MJ:  This court will not take any adverse reference from the uncharged misconduct.

     CDC:  Thank you, sir.

     Q.  So, after you leave the Oasis, is there any indication that the three of you that you want to go somewhere else or ----

     A.  Um ---- 

     Q. ---- to continue drinking?

     A.  Yeah, they asked me if I knew where they are were any house parties and unfortunately, I only knew one of my family members in Rapid City at the time.

     Q.  And who is that?

     A. Um, Marie No Neck, she is my first cousin.

     Q.  Did Bob ever say, I'm sorry -- Dick had ever say, I want to go home?

     A.  No.

     CDC:  Objection, Your Honor.  We are kind of through the preliminaries here and I've been allowing leading questions but I object to the leading nature of the questions.

     MJ:  All right, trial counsel, to the extent that you can elicit testimony that is not of a leading, please do so.  This objection is sustained.
     ATC:  Yes, Your Honor.  So, did you go straight to your cousin’s house?
     A.  No.
     Q.  Where did you go?
     A.  Uh, we went to loaf-n-jug’s convenience center, store over on 8th St.
     Q.  Is that close to downtown?
     A.  Yes, it is.
     Q.  Is that close to the Oasis bar?
     A.  Yep.
     Q.  Why did you go to loaf-n-jug?
     A.  It was the closest and we could get there before two o'clock.
     Q.  Why did you have to get there before two o'clock?
     A.  Because they stopped selling alcohol at two.
     Q.  Did anybody buy anything there?
     A.  Yeah, Bob bought case and four juices, he was acquainted with another gentleman; he told the other gentleman to get what you want and I will pay for it.

     Q.  What is a juice?

     A.  A juice is kind of like alcohol energy drink; it has 12% alcohol in it.
     Q.  Did everybody go inside the loaf-n-jug?
     A.  No.  Pat stayed outside; it was just me and Bob that went in.
     Q.  Was it busy at the loaf-n-jug?
     A.  Yeah.  A lot of cars were pulling in to get alcohol before two o'clock.
     Q.  So, what did you do next after you left the loaf-n-jug?
     A.  We went over to my cousin’s house on 4th St.
     Q.  Is that also close by?
     A.  Yeah.
     Q.  And what happened when you got to your cousins house?
     A.  I went inside; Bob and Pat stayed outside in the car.  I asked her if she wanted to drink and she said no she wasn't, so we hung out in the driveway for a little while and ----
     Q.  What were you doing in the driveway?
     A. ---- drinking another beer.
     Q.  Okay.  So, what did the group decide to do next?
     A.  Uh, they asked me if there were any other place to go and I suggested Skyline Drive.
     Q.  Can you describe for the judge what Skyline Drive is?
     A.  Skyline Drive is a tourist up on top of the hill where you can look down on Rapid City.
     Q.  So, is it in Rapid City?
     A.  Yes, it is.
     Q.  Did you end up going up to Skyline Drive?
     A.  Yes, I did.
     Q.  Where specifically did you go on Skyline Drive?
     A.  Um, there is a circle on top of Skyline Drive its um, past -- then it’s a park.  We sat there against a wall.
     Q.  How long were you up there?
     A.  I would believe some hours.
     Q.  Okay.  Would you guess ones to two hours?
     A.  Yeah.
     Q.  Were you drinking the beer that you just bought up there?
     A.  Yeah.
     Q.  How many beers did you have?
     A.  I had three, maybe two or three.
     Q.  Do you recall how many beers pat and Bob had?
     A.  They were drinking like it was water, so kind of really didn't keep count on how many everybody drank.  
     Q.  What were you guys doing with the cans?
     A.  Just throwing them over the edge.
     Q.  When you get to this circle at Skyline Drive, how is everybody acting?  What's Pat -- what is his demeanor?
     A.  Uh, conversationally, he’s opened up; he is talking a lot more, um, Bob plays some music, country -- and as we sit there; we conversate -- um, after a while, had offered to show me a dance that I did not know.

     Q.  Did he teach you how to dance?

     A.  Yeah, I was pretty bad at it.

     Q.  I want to take you back to the beginning of the night.  Were you out trying to hook up with somebody that night?

     A.  No.

     Q.  You were just -- why were you at that night?

     A.  Um, I hired a babysitter; 20 bucks in my pocket; just got off work; just started having some time to myself.

     Q.  So would you -- it was nonsexual----

     A.  No, nonsexual.

     Q.  ---- between you Pat and Bob.

     A.  Yeah.

     Q.  Was there anything else that happened at the circle?

     A.  Yeah, um, a vehicle showed up; uh, three guys and a girl; they come over -- well they stopped their vehicle; Pat offered them to come over and have a few beers.  So, they gradually made their way over and they were conversating and um, the bigger guy was talking about what gang he was affiliated with and it was just -- you know, escalated into pretty much a debate.
     Q.  Did you know any of these people?
     A.  No.
     Q.  Did you, Pat and Bob get a little nervous about meeting these people?
     A.  Um, no, not really, I mean, I did, cause I know how most natives are in Rapid City.
     Q.  So, they were Native American?
     A.  Yes, they were.
     Q.  So, did you just stay at the circle?
     A.  We stayed there for probably a couple of more minutes and then Bob asked if there was a different location that we could go to and I suggested there was another one more up the hill.
     Q.  And was everybody willing to go in the group?
     A.  No.  Me and Bob started walking towards the car, Pat was still with the group talking; it look like he was getting a little mad because he got red, he was getting red and Bob said let's go falcon.
     Q.  Have you ever heard him called falcon before?
     A.  No.
     Q.  Do you know where -- did they tell you where they were working or why they were in Rapid City?

     A.  Um, they said they lived on Ellsworth Air Force Base, at a motel.  One said he flew, the other one said he was his partner.

     Q.  Do you recall who was who?

     A.  Um, Pat said that he had to fly a plane at nine o'clock the next morning.

     Q.  Did they indicate to you that they were in the military?

     A.  Yeah, at the hill.

     Q.  So, where to go after you left the circle?

     A.  We drove up, we drove up a ways; we found another wall; we parked.  During the drive up there at was accusing me of being a terrorist and somewhere from the CIA and how it was a coincidence how a met up with me -- just basically said I was, I was spying on them or something.

     Q.  Did that make you nervous?

     A.  At first I thought he was just thorough to intoxicated, I didn't take too much seriousness in it.

     Q.  Is this the first time he acted strange that night?

     A.  Yeah.

     Q.  What time do you think this was that?

     A.  About three in the morning, three or four in the morning, between there.
     Q.  So, did you arrive at that next location safely?
     A.  Yeah.
     Q.  Did everybody get out of the car, again?
     A.  Yep, everybody got out of the car; um, Bob was trying to calm Pat down -- so we met you know, we met at the bar, so he seems pretty cool.  I was just trying to explain to him that I wasn't a terrorist or the CIA.  We sat at the wall; I still have the same beer in our hand from the first circle and it just -- the conversation was just getting out of hand and um, Pat was trying to arrest Bob like, put his hand behind his back and said I am taking you in.  Um, Bob asked me if I could take him back to base and I said, yeah, let’s just go now.
     Q.  Okay.  So, what happened next?
     A.  Um, we got in the car; um, Pat started hitting Bob, choking him out; I knew the situation got a little more severe.  I stopped the car in the middle of the road; I put it in park; I was trying to assist Bob, um, to get Pat’s hand off -- his arm around his neck and he loosened up a little bit and started hitting me.

     Q.  I want to take you back just moments before.  When you get in the car to leave that second location on Skyline Drive, where is everybody sitting?

     A.  Everybody sat in the same position.  Um, all night, I was driver, Bob was passenger and Pat was behind Bob.

     Q.  So, you get in the car, and then what happens next?

     A.  Um, Pat -- he started, you know, hitting Bob in the back of the head.

     Q.  What was he using to hit him?

     A.  His fist and he started choking him out.

     Q.  Do you recall what arm he used to choke Bob with?

     A.  His right.

     Q.  His right?  So was it right by the window?

     A.  It was around the neck.

     Q.  Okay.

     A.  And----

     Q.  Right by the passenger side of the window?

     A.  Yeah.

     Q.  Okay.

     A.  And he started hitting him and um, and I stopped the car, put it in park and I try to help him out.  I managed to loosen up his hands, he started hitting me and ----

     Q.  Where did he hit you?

     A.  ---- in the head.

     Q.  Can you point to where he hit you?

     A.  The side, he was hitting me.

     Q.  Okay, for the record the witness has indicated the right side of her face, approximately in the middle of her head.  So, after he started hitting you, what did you do?
     A.  Um, I was trying to block him and Bob got free; he opened the door, jumped out and started running down the hill.
     Q.  Did he run down the road, or did you just run down the road or just straight down the hill?
     A.  No, down the road.
     Q.  So, at this point was -- were you out of the car also?
     A.  I -- not really, it took me a few seconds.  I grabbed my keys; I jumped out and I was running towards the side of the road.  I looked to see were Bob was and when I looked back, Pat came at me, um, he dropped me, he was fighting me for my keys; I was holding in left hand near my chest.
     Q.  What direction did you run from the vehicle?
     A.  Um, this way.
     Q.  So, straight out of the door?
     A. Yeah, just straight out the door.
     Q.  Okay.  Did you run up or down the road in any direction?
     A.  No, I just -- probably moved about three or four feet away from a car.
     Q.  So, just to confirm what happened after you ran out of the car.  You were looking for where Bob went?
     A.  Yeah.
     Q.  And then what happened?
     A.  I looked back towards the car and Pat came at me ----
     Q.  What direction did he come out of?
     A. ---- of -- he went around my car, on this side.
     Q.  Around the backside of it?
     A.  Yep.
     Q.  What did he do to you?
     A.  He dropped me to the ground; he demanded my keys from me and I told him I wasn't giving him my keys; he started hitting me; he told me he was going to kill me.
     Q.  Do you remember specifically what he said?
     A.  I am going to fucking kill you if you don’t give me your keys.
     Q.  Then what happened?
     A.  I told him I wasn't going to give him my keys; I thought a little more and after a while, it wasn't worth losing my life for and my car so, just let him go.

     Q.  And then what happened?

     A.  I got up, I grabbed my phone as quick as I could and dialed 911.

     Q.  So, Pat had driven off by the time you had dialed 911?

     A.  No.

     Q.  Where was he when you dialed 911?

     A.  He was walking back to the car.

     Q.  So, he did not run back, he just walked back?

     A.  He ran back.  Um, when I got on the phone, I think that is when he was in the car, um, just starting it up.

     Q.  And then what happened?

     A.  Um, I called 911; I was on the phone with them; he drove off.  I went chasing down the car then I started walking and I couldn't find the car.
     Q.  Do you know what direction you were walking?
     A.  Downhill.
     Q.  Did you find the car?
     A.  Yeah.
     Q.  Where was it?
     A.  It was probably about a quarter of a mile down around the bend.
     Q.  So, you would estimate about a quarter of a mile to get there?
     A.  Yeah.
     Q.  Were you able to see the brake lights from a distance?
     A.  Yeah, when I turned, when around that corner I did.
     Q.  How did that make you feel when you saw that?
     A.  Scared.
     Q.  How come?
     A.  Because I didn't know if Pat was still around.  I ----
     Q.  Did you have that 911 dispatcher on the phone still?
     A.  Yes, I did.
     Q.  What was she telling you?
     A.  Um, she was telling me to stay by my car.  At first, she asked me to get my car and I looked and it was over the hill, so, I didn't want to get in my car.
     Q.  Could you explain that?  What is over the hill?
     A.  Yeah, it was over the edge around a curve.
     Q.  Could you get in the driver's side?
     A.  No.  How come?
     A.  Because it was closed by a log.  Um, around that curve, there’s logs set with really thick rope, kind of like rail.
     Q.  And you said it was closed by a log not a lock?
     A.  Logs, yes.
     Q.  Logs.  Was there a guide wire in the way, also?
     A.  Yeah.
     Q.  So, did you actually get in the vehicle?
     A.  Yes, I did.
     Q.  For how long do you think you got in the car?
     A.  Just to see if it started, and to see if I can find me something to protect myself with.
     Q.  And did you stay in the vehicle?
     A.  Yeah.
     Q.  What did you do after you got back out of the vehicle?
     A.  I stood by the car and was mostly looking around.  It was dark.
     Q.  Were you afraid?
     A.  Oh yeah.
     Q.  I noticed that you are wearing glasses today?  Were you wearing glasses that day?
     A.  Yes, I was.
     Q.  Did anything happen to your glasses right there?
     A.  Yeah, they were knocked off my face, um; they were knocked off my face as I was getting hit in the head when Pat dropped me to the ground.  The officers tried to help me try to look for them, but we were unable to find them because I can’t really see well without my glasses, everything is just blurry.  
     Q.  So, the officers did eventually show up?
     A.  Yeah, they did.
     Q.  Do you know how long it took?
     A.  Um, it took them a while because I was in the middle of Skyline, so one officer had to come from top and one officer came from the bottom ----
     Q.  Of the hill?
     A.  ---- of the hill.
     Q.  Did the dispatcher stay on the phone with you the whole time?
     A.  Yeah, she did.
     Q.  Do you recall if you suffered any injuries from being knocked down?
     A.  I was scraped up, bruised.
     Q.  Do you have any other marks on you?
     A.  I had a key mark right here where I held my keys pretty tight -- my key was scratching me.
     MJ:  Trial counsel would like to put on the record where the witness was pointing to.
     ATC:  Yes, Your Honor.  The witness indicated that the scratch mark was in the center of her chest.
     MJ:  Thank you.
     ATC:  Your Honor, I have Prosecution Exhibit 2, a copy of it.  A copy has previously been provided to defense and military judge and I am showing that exhibit to the witness.  Wendy, if you take a look at those 11 pages; and after you are done looking at them, if you could look up.
     ATC:  Your Honor, may I ask permission to approach the witness.
     MJ:  You may.  
     ATC:  All right Wendy, you recognize the pictures in Prosecution Exhibit 2?
     WIT:  Yep.
     Q.  Okay.  Let's talk about the first one on page 1.  Do you recognized that location?
     A.  Yeah that’s where we sat at first on Skyline.
     Q.  That is your first location on Skyline Drive, right?
     A.  Yep.
     Q.  Can you point to where you all sat?
     A.  Um, right there.
     Q.  For the record, the witness has indicated there is a large stone in the picture at the very center of the picture, she indicated just to the right in the back of that wall.  So, this is the location that you hung out with and did the two-step at and to drink a couple of beers?
     A.  Yep.
     Q.  And this is the same location where you said that Bob and Pat had been drinking beer like it was water?
     A.  Yep.
     Q.  All right, let's look at page 2.  Do you recognize that picture?
     A.  Yeah.
     Q.  And what's that picture of?
     A.  That picture is um, on the end of that circle deal where my car was parked, and that little curve.
     ATC:  The witness has indicated for the record that her car was parked in the driveway area on the will left, lower left corner if the sky is orientated up.  Do you recognize the radio towers in the background of that picture?
     A.  Yep.
     Q.  Do you recognize the image in Page 3?
     A.  Yeah, this is the second location that we were sitting.
     Q.  In relation to the first location, where is it?
     A.  It's further up the hill.
     Q.  Is it further south of that first location?
     A. (witness nods her head).
     Q.  Witness has indicated yes by nodding her head.  At this location on page three, is this the same location where Pat starts kind of acting strange?
     A.  Yeah, um, where he applied I was a terrorist and I working for the CIA.
     Q.  What is page four of?
     A.  Um, where I stopped my car.
     Q.  Is it right in the center or is it further up in this picture on the road?
     A.  Further up.
     Q.  Further up on the road?
     A.  Uh huh.
     Q.  Let's turn the page five.  What is page five a picture of?
     A.  Page five is where I stopped my car.
     Q.  And so, what direction in this picture if I'm holding is so that the sky is pointing up did Bob run?
     A.  Down.
     Q.  Down the road?
     A.  Yeah, down the road.
     Q.  And where did -- you ran in which direction?
     A.  Um, towards the hill.
     Q.  Ms. No Moccasin has indicated by pointing, from the tip of the shadow of the largest shadow directly left towards the grass.  And which direction did Pat run around the vehicle?
     A.  Uh, he ran around um, going towards me.

     Q.  The backside of the vehicle?

     A.  Yep.

     Q.  Again, Miss No Moccasin indicated the same general area on that photo.  Let's look at page six.  What’s page six a photograph of?

     A.  Um, where he took off down the road in my car.

     Q.  Did you hear anything when he took off in the car?

     A.  Um, yeah, he said fuck you.

     Q.  Did the car make any noises?

     A.  As he was peeling out, my car, the tires were spinning.

     Q.  It looks like there is a bend to the left at the end of the road, there.  Where you able to see the vehicle after it turned around the bend?

     A.  No.

     Q.  Let's look at page seven.  Do you recognize page seven?
     A.  Yeah, um, that's where I seen my taillights.
     Q.  For the first time?
     A.  Yep.  
     MJ:  Again, Miss No Moccasin if you could you speak up, some of your answers are not being picked up by the microphone.
     WIT:  Okay.  Oh yeah, that's where I seen the taillights on my car.
     ATC:  Page eight.
     A.  Um, I see my car at a little bit clearer, but it was slanted towards, towards the hill.
     Q.  You had said earlier that the car was kind of falling off the cliff?
     A.  Yeah.
     Q.  Can you help; can you help the military judge and describe how, how it was kind of positioned?
     A.  It was positioned this way ----
     Q.  The witness has indicated that the car was pointed in the direction of the trees at the center of the photograph.  Is this about a picture of the same location?
     A.  Yeah.
     MJ:  This is page nine ----
     ATC:  Yes, sir, page nine.  
     MJ:  Trial counsel.

    ATC:  Does page 10, when you look at it, does that kind of show how sheer that hill is ----
     A.  Yeah.
     Q.  How steeply it drops off.
     A.  Yeah.
     Q.  Is that how you remember it that night?
     A.  Yeah, um, one of those polls are holding the driver side door where it was unable to open.
     Q.  The witness has pointed at the second poll from right to left.  And so, it had knocked down the pole, the car?
     A.  Yeah.
     Q.  Again, were you able to open the driver’s side door?
     A.  No.
     Q.  And page 11, is this an accurate photograph of what they hill looks like looking downhill?
     A.  Yep.
     ATC:  Retrieving Prosecution Exhibit 2 from the witness.  I have Prosecution Exhibit 6, Your Honor.  I have previously provided the judge and the defense with a working copy; providing the exhibit to the witness. Page one on Prosecution Exhibit 6, what does that look like to you?
     A.  Um, the same where we were parked at our first location.
     Q.  The circle?
     A.  Yeah.
     Q.  Was this the way it looked like the night that you were attacked?
     A.  Yeah.
     Q.  What is the second picture?
     A.  Uh, the second location.
     Q.  This is the location where Pat started acting strange?
     A.  Yep.
     ATC:  Retrieving Prosecution Exhibit 6 it's from the witness.  I have Prosecution Exhibit 7, Your Honor and I am providing it to the witness.  Wendy, would you take a look through those 11 pages and look up when you’re done.  Have you had a chance to look at all those pictures?
     A.  Yeah.
     Q.  What does Prosecution Exhibit 7 depict?  What is it pictures of?
     A.  My car, when I was sitting on when Mr. Burke wrecked it.
     Q.  Are these pictures of the night that it happened?
     A.  Yes.
     Q.  Took these pictures?
     A.  The cops.
     Q.  Is this how you remember it that night too, is it a clear picture of it?
     A. Yeah.
     Q.  Would you flip to page four?  I noticed on Page four, the log that's lodged underneath the vehicle is kind of knocked down.  Is there a second log next to the driver side door?
     A.  Yeah.
     Q.  And I noticed that wire, did that wire -- is it broken at all?
     A.  No.
     Q.  Flip to page five.  I noticed there is also a Budweiser in the -- near where the keys are, whose drink was that?
     A.  That was mine.
     Q.  And then on page six, do you notice a case of Budweiser in that photograph?
     A.  Yeah.
     Q.  Is that were stayed most of the night?
     A.  Yeah.
     Q.  So, did Pat have the easiest access to it?
     A.  Yeah.
     ATC:  Retrieving Prosecution Exhibit 7 from the witness.  I have what is marked as Prosecution Exhibit 11 for Identification.  Prosecution Exhibit 11 is an exact replica of Prosecution Exhibit 5; I am showing to the defense and I am also showing it to the military judge.  Wendy, I am handing Prosecution Exhibit 11 for Identification.  Do you recognize what Prosecution Exhibit 11 is?
     A.  Yeah, it's the road on Skyline Drive.  
     Q.  I am handing the witness a marker; go ahead and take that marker, Wendy.  Would you mark Prosecution Exhibit 11 for Identification with a one right next to the first location you stop at?  Witness complied with the request.  On this map of Skyline Drive, can you see the second location that you saw up there?  Is it on this map?
     A.  No, it’s kinda down.
     Q.  Would you draw in arrow in the direction that second location is at?
     A.  It crosses the wall we weren't in too far from.
     Q.  Would you draw an -- like an arrow so it indicates which direction?  Witness has complied.  Would you also write a number two next to that arrow?  Witness has complied.  Would you write a number three on that map -- did you see the location where you were attacked on there?
     A.  Yep.
     Q.  Please draw a number three next to that location.  And do you see the location of where your car ended up?  Please draw a four next about location.  Witness has complied with all requests.  I am going to retrieve the marker from the witness and also retrieve Prosecution Exhibit 11 after showing it now to the defense counsel.  Miss No Moccasin, would you like a glass of water?

     A.  Yes.  Thank you.
     ATC:  Retrieving Prosecution Exhibit 11 for Identification from defense counsel.  Your Honor, I offer Prosecution Exhibit 11 for Identification as Prosecution Exhibit 11.
     MJ:  May I review it first?
     ATC:  Yes, Your Honor.
     MJ:  Thank you.  Defense any objections for Prosecution Exhibit 11 for Identification?
     CDC:  No, Your Honor.
     MJ:  It will be admitted as Prosecution Exhibit 11.
     ATC:  Thank you, Your Honor.
     MJ:  Trial counsel has retrieved the document from the military judge.
     ATC:  I will provide it to the court reporter.
     Q.  Wendy, taking you back to when you were knocked down, how did Pat you down?
     A.  Um, he put his um, right foot behind my leg.
     Q.  Could you speak up and say that again.
     A.  Put his right foot behind my leg and he pushed on my upper body and dropped me down.
     Q.  So he tripped you, essentially?
     A.  Yeah.
     ATC:  Your Honor, with your permission I would like to at this time play Prosecution Exhibit 1 for you and the witness.
     MJ:  Very well.
     ATC:  Retrieving Prosecution Exhibit 1 from the court reporter.
[Prosecution Exhibit 1, 911 audio recording of Ms. No Moccasin was played for the military judge.]
[Trial counsel stopped 911 recording]

     ATC:  Your Honor, I am just going to stop it right there.  What was that noise that we just heard?
     A.  My car driving away.
     Q.  Okay.  It is a little difficult to understand you at the beginning of the audio.  What were you trying to tell the dispatcher?
     A.  I was trying to tell her that he was walking towards my car and getting ready to take off in it.
     Q.  At that time were you watching him getting into your car?
     A.  Yep.

[Trial counsel continued to play the 911 recording of Ms. No Moccasin.]

[Trial counsel stopped the 911 audio.]

     ATC:  Wendy, what did you just describe your location was right there?
     A. Um, by some trees.
     Q.  Did you say something about a radio tower?
     A.  Yeah, I was talking about the radio tower of is that.
     Q.  How are you feeling at this time?
     A.  Um, hurt, scared.
     Q.  That is your voice, correct?
     A.  Yeah, that is my voice.
     Q.  Okay.  You called 911 on your own?
     A.  Yes, I called 911 on my cell phone.
     ATC:  All right, I'm going to keep playing.
[Trial counsel continued playing 911 audio recording of Ms. No Moccasin.]

     CDC:  I'm sorry, can we just replay that segment.  Was the question -- was the question whether or not she mentioned standing in a bunch of trees?  Is that the question?  
     ATC:  The question was whether there is a mentioned of a tower in the recording----
     CDC:  Okay.
     ATC: ----a radio tower.
     CDC:  Do you know what minute and second point that is?
     ATC:  Approximately, one minute 20 seconds.
     CDC:  Thank you.
     ATC:  Your Honor, may I proceed?
     MJ:  You may.

[Trial counsel continued playing the 911 audio recording of Ms. No Moccasin.]

[Trial counsel stopped the 911 audio.]

     ATC:  Wendy come of it approximately two minutes, it sounds like you say the word Teddy’s?  Is that correct?

     A.  Yeah.

     Q.  What were you describing?

     A.  It's where I met Pat.

[Trial counsel continued playing 911 audio recording of Ms. No Moccasin.]

[Trial counsel stopped the 911 audio.]

     ATC:  Wendy, what were you indicating to the, to the 911 operator in approximately two minutes 14 seconds?

     A.  I chased on the car a little bit and um, -- till it started going around the bend, I seen the taillights of my car.
[Trial counsel continued playing the 911 audio recording of Ms. No Moccasin.]

[Trial counsel stopped audio of 911.]

     ATC:  Wendy, the timestamp says 343; it sounds like it's pretty difficult for you to talk to the 911 dispatcher at this point----
     A.  Yep.
     Q. ----and it also -- your appearance in court, you looked a little upset?  Can you describe what you are feeling at this point in time in the recording?
     A. Um, confused um, in pain, scared.
     Q.  Are those memories flooding back to you right now?
     A.  Yeah, yes.
     Q.  Are you feeling those same feelings?
     A. (no response)
     MJ:  All right, that's an affirmative response.  Miss No Moccasin, you were going to give us verbal responses, again, we can see the, the headshaking on the record.  I apologize ----
     A.  Yes.
     MJ: ---- if that is difficult but to the extent you can do so, please do so.  Thank you.
     ATC:  Ms. No Moccasin, youth been up on Skyline Drive with two men that you never met before that night, did that seem strange to you?
     A. Um, it could have -- a guy go -- it could have been a girl go -- um----
     Q.  Did you trust them?
     A.  Just to a certain extent -- knowing that they were in the military so, I assumed I had nothing to worry about.
     Q.  How many times have you listened to this -- this 911 recording?
     A.  This is my second time.
     Q.  Okay.  We're going to keep going forward-- listen to the entire ordeal of the night.

     A.  Okay.
[Trial counsel continuing with 911 audio recording of Ms. No Moccasin.]

[Trial counsel stopped the 911 audio recording.]

     ATC:  Wendy, I heard some dinging in the background there at approximately 4:24, what was that sound?
     A.  That indicates that my keys are in the ignition.
     Q.  So, you had approached the vehicle at this point?
     A.  Yep.
     Q.  Did you actually get in the vehicle?
     A.  Just peaked in to see if my car was able to start.
     Q.  Did you put your head in the vehicle?
     A.  Yes, I did.
     Q.  Was your cell phone near your head when you put your head in the vehicle?
     A.  Yeah.
     Q.  What kind of car is it?
     A.  It's a 94 Nissan Sentra.
     Q.  Was it your car?
     A.  Yes, I bought it off of, of Rob Shamhurt up in Sioux Falls, South Dakota for 1500.
     Q.  So, was it registered to you at this point?
     A.  No, uh, he told me -- I paid insurance that’s how I could get it into my name.
     Q.  You paid $1500 for it?
     A.  Yeah, um, he probably gave me that car so I could use it for school and take my daughter to daycare.
     Q.  What kind of school are you going to, currently?
     A.  I was going to national American University for medical assistant.
     ATC:  I'm going to keep playing the recording at this point.
[Trial counsel continued 911 audio recording of Ms. No Moccasin.]

[Trial counsel stopped the 911 audio recording.]
     ATC:  Wendy, just to be clear, did Pat have any weapons with him?

     A.  No.

[Trial counsel continued playing the 911 audio recording of Ms. No Moccasin.]

[Trial counsel stopped the 911 audio recording.]
     ATC:  Wendy, do you want to take a break?
     A.  No, we can continue.
     Q.  You okay?
     A.  Yep.
     Q.  I am going to continue playing it, okay?
     A.  Okay.

[Trial counsel continued with the 911 audio recording of Ms. No Moccasin.]

[Trial counsel stopped the 911 audio recording.]
     ATC:  Wendy, what did you just say to the 911 operator?
     A.  I don't trust it out here.
     Q.  You don't trust it out here?  That was at approximately 6:40 on the tape.

[Trial counsel continued with 911 audio recording of Ms. No Moccasin.]

[Trial counsel stopped 911 audio recording.]
     ATC:  Wendy, had you just try to get into the driver's seat at that point?
     A.  No.
     Q.  What has happened there?
     A.  I was trying to start it and back it up because I didn't trust being out there.
     Q.  All right, this is a timestamp 7:29 approximately.  So, you actually got in through a different door than the driver side?
     A.  My passenger door.
     Q.  Did you get in the driver's seat?  No.
     Q.  No, but that was you attempting to move the vehicle?
     A.  Yeah, because I didn't trust being out there -- I didn't know, you know, if he was going to come back.
     Q.  You were worried that somebody was going to come back and attack you?
     A.  Yeah.
[Trial counsel continued with the 911 audio recording of Ms. No Moccasin.]

[End of 911 audio recording of Ms. No Moccasin.]
     ATC:  For the record, the length of the recording is 15 minutes 40 seconds.  Your Honor, handing Prosecution Exhibit 1 back to the court reporter.  Are you doing all right, Wendy?

     A. Um, I need a ----

     Q.  Would you like to take a break?

     A.  Yeah, I do.

     Q.  Would you like to take a break?  Your Honor, at this time I request a 10 minute comfort break.

     MJ:  Defense is that permissible?

     CDC:  Yes, Your Honor.

     MJ:  There will, we will be in recess for 10 minutes.

[The court recessed at 1032 hours, 12 October 2011.]

[END OF PAGE]
[The court reconvened at 1045 hours, 12 October 2011.]

     MJ:  Please be seated.  The Court is again called to order.
     ATC:  Your Honor, permission to proceed.
     MJ:  All parties are present as before.  Yes, you may proceed.
     ATC:  Miss No Moccasin, after you hung up with 911, what happened next?
     A.  Uh, I went on to talk to the officer by his car.  They asked me what happened.
     Q.  Did you make a report?
     A.  No.
     Q.  Did you -- how did you get home that night ----
     MJ:  I'm sorry; I didn't catch an answer from the witness.
     WIT:  Sorry, no.
     ATC:  The record, the witness did not make a report to the police that night.
     Q.  How did you get home that night?
     A. Uh, the officer took me home.
     Q.  Was this the first met that you never met Mr. Burke?
     A.  Yes.
     Q.  So how were you able to identify him later?
     A.  Um, photos that Detective Poches um, showed me, um ----
     Q.  Did you do at line up with detective Poches?
     A.  Uh, yeah.  
     Q.  Could you explain how the lineup what happened, what you looked at?
     A.  Um, at first he showed me a line-up of some guys; um, asked me to point out one that I thought was Mr. Burke.  Um, I picked out a guy I that looked close to him, um----
     Q.  How many people were in the lineup?  How many pictures?
     A.  Eight.
     Q.  Was that first time you picked out that guy, was that Mr. Burke?
     A.  No.  It was another guy that was at the bar, at Oasis lounge.
     Q.  Was there a second line up ----
     A.  Yeah.
     Q.  ---- that you worked on?
     A.  Yeah, um, he showed me another group of eight men and my memories of how Mr. Burke looked -- I pointed him out right away.

     Q.  Did Detective Poches e-mail you a picture before the second line up?

     A.  Yeah.

     Q.  Were you able to identify Mr. Burke in that picture?

     A.  Yes, um, how he was dressed and looked, yeah.

     Q. Was it the same picture of that e-mail you viewed and that was in the lineup?
     A.  Yeah, the dude -- I'm sorry.  The guy that I first picked out of the lineup, he was in the same picture.
     Q.  So, the person was in the same picture but was it the exact same picture?
     A.  Yeah.
     Q.  The picture that he e-mailed you was the same picture that showed up in the lineup ----
     A.  Yeah.
     Q.  ---- or was it just the same individual in the picture----
     A.  I'm sorry, the same individual that showed up in the first lineup.
     Q.  So, just to be clear, was the first picture that Detective Poches e-mail you, the same as the picture that appeared in the lineup?
     A.  No.
     Q.  Okay.  Was there a third line up that Detective Poches had you view?
     A.  No.
     Q.  Okay.  Now, I had just asked you whether you made report that night.  Did you make a report to Detective Poches after that night?
     A.  Uh, no.
     Q.  Did he interview you?
     A.  Yes.
     Q.  Okay.  So, you told Detective Poches what happened that night?
     A.  Yes.
     Q.  Was the night of August 9th in the morning of August 10th upsetting to you?
     A.  Yes, um, I had to finally pick up my daughter -- my body ached; mostly my chest hurt. I was pretty, pretty shocked on what happened to me that night.
     Q.  Miss No Moccasin, I don't have any other questions but the defense counsel might have some questions for you.
     A.  Okay.
     MJ:  Defense counsel, cross-examination.
     CDC:  Thank you, Your Honor.  
CROSS EXAMINATION

Questions by the Civilian Defense Counsel:

     CDC:  Good morning, Miss No Moccasin.
     A.  Good morning.
     Q.  You doing okay now?
     A.  Yeah.
     Q.  Okay, good.  Was that enough of a break for you?
     A.  Yes.
     Q.  Do you remember testifying here in this courtroom back in April of this year?
     A.  Yes.
     Q.  Remember coming down for that, we had a conversation.
     A.  Yes.
     Q.  Okay.  I just want to go over some things that I think you said at that time that maybe you weren't ask about this time, just to kind of fill in some holes in what happened that night, okay?
     A.  Okay.  
     Q.  I want to take you back to when you first met Bob and Pat.
     A.  Yeah.
     Q.  You said at the Article 32 investigation that Bob said, um, Bob asked you if you have a car ----
     A.  Yes.
     Q.  Or a ride, did that happen?  Talk me through that.
     A. Um, Bob asked me if I had a car; if I was able to take them to the next bar.
     Q.  Okay, okay and what else did he say?
     A. Um, he asked if I wanted to drink more, that he would buy it the next bar.
     Q.  Okay, so, the two concepts that he was communicating to you were that he wanted transportation and that he be willing to pay for your liquor as well?
     A.  Yeah.
     Q.  The next question I have, you said -- I think you said today that when you went to the, the little shop that you had to get to before closed to buy some beer ----
     A.  Yeah, loaf -n -jug.
     Q.  Yeah, loaf -n- jug, right.  Um, that Bob bought a case of beer?
     A.  Yeah.
     Q.  How many beers are in the case?
     A.  24.
     Q.  So, you but a 24 pack?
     A.  Yes.
     Q.  And that was for the three of you to drink?
     A.  Yes.
     Q.  Now, you don't -- like back in April, you’re not making any secret of the fact that you were drinking and driving that night, right?
     A.  Yes.
     Q.  And in fact, you said today, when you looked at a picture of the inside of your crashed car, that that was your beer there in the cup holder, right?
     A.  Yeah.
     Q.  Do you recall back in April saying you thought it was Bob’s beer because you were holding yours in your lap?
     A.  No, when he asked me that question about the beer in the cup holder in my wrecked car, I wasn't able to hold a beer in my mind lap.  That beer was mine we jumped in the car, all four -- I mean all three of us to go back to the base, I sat my beer there.
     Q.  Okay.  Now, I want you to talk to me -- let me go back to check and see if I've covered everything on the preliminaries -- oh, we talked about this also at the Article 32 investigation and you -- tell us about the Native Americans who came up to you, the gangsters, or the guys who claimed to be gangsters, tell us about them?
     A.  Um, they were talking about lunking.  They were from um ----
     Q.  And was it -- today you said three men and one woman, I think I wrote on the last time you said two men and two women.  Do you remember which it was?
     A.  It was, uh, there was three guys, a big one, a short small one, at tall one and there was a woman there with them with long hair -- I've never seen them before.
     Q.  Okay, you didn't know them?
     A.  No.
     Q.  Okay.  What language were they speaking?
     A.  English.
     Q.  English.  Are you sure?
     A.  Yeah.
     Q.  Okay.  You said they were Native Americans?
     A.  Yes.
     Q.  Are you sure about that?
     A.  Yes, they are Native Americans.
     Q.  Could they have been Hispanics instead of Native Americans?
     A. Um, they could've been, but if they were going to talk about natives, then, you know, I just assumed they were Native Americans.
     Q.  And that's what they were talking about?
     A.  Yeah, because they are from Pine Ridge.
     Q.  Okay.  
     A.  They said they were from Pine Ridge.
     Q.  Do you speak Spanish?
     A.  No.
     Q.  Did you understand everything that they were saying, what you heard of it?
     A.  Yeah.
     Q.  Because it was ----
     A.  Yeah, what I heard was English.  I was not listening to the whole conversation.  
     Q.  Did you hear Pat speak Spanish to them?

     A.  No.

     Q.  Okay, now I want to ask you about the -- oh, you didn’t say something today that you said back in April about what happened just before Pat started attacking Bob.  You mentioned something about making a U-turn?
     A.  Yeah, I was parked this direction ----
     Q.  Okay, yeah, your, your pointing forward but do remember looking at that map -- do you which way north and south is a long Skyline Drive?
     A.  Um ----
     Q.  Let me orient you.  Based on your testimony today, about Pat driving off in your car, he would have been driving off to the north ----
     A.  Down the hill.
     Q. ---- down the hill was to the north.  Okay, so, go back and tell me which direction you were driving before that?
     A.  South.
     Q.  South, okay.
     A.  Yeah.
     Q.  About where along the road?
     A.  Um---- 
     Q.  Near the second wall and where you sat down?
     A.  Yes, where we sat, my car was facing south ----
     Q.  Okay.
     A.  I did a U-turn to go back down the hill.
     Q.  Now, when was that?  That was after everybody got back in the car?
     A.  Yes.
     Q.  And was that after Pat tried to arrest Bob?
     A.  Yeah.
     Q.  Okay.  Talk to me about how Bob got control of that situation, enough to get Pat in the car ----
     A.  Um ----
     Q.  After Pat arrested him?
     A. Um, he told Pat, let's just go back to base, um ----
     Q.  Did Pat stop trying to ---- 
     A.  Yeah.
     Q.  Arrest him?
     A.  Yeah, he eventually stopped trying to arrest him.  Um, Bob said let's just go back to the base, um, he asked me if I could take them back to the base and I said ----

     Q.  Bob said that?

     A.  Yes.  

     Q.  Okay.  He described to me what you saw Pat do that caused you to think that he was trying to arrest Bob.  What did he do to Bob?

     A.  He put Bob's arm behind his back and said I am taking you in.

     Q.  By behind his back, you mean like back and bent at the elbow?

     A.  Yes.

     Q.  Like we have seen on TV, how cops arrest people?

     A.  Yes.

     Q.  Did Pat have any handcuffs with them?

     A.  No.

     Q.  Um, how long get Pat hold Bob in that position with his arm behind his back?

     A.  Maybe about a minute.

     Q.  A minute?

     A.  Yeah.

     Q.  Like 60 seconds?

     A.  Yes.

     Q.  Was Bob struggling to try and get out of it?

     A.  No, he just basically let him do it and then he got control of how Pat was acting and he said let's return back to base.

     Q.  Did you do that through words or physical struggle?

     A.  Words.

     Q.  What words did he say?

     A.  Um, he implied that Pat was a little to, to intoxicated.

     Q.  Okay.  So, you mentioned this accusation against you about being in the CIA or being a terrorist or something like that.  Talk to me more about when that happened, when, when you first heard Pat say that to you?

     A.  Um, at the first location when we got into the car; was driving up and, and Pat implied that I was a terrorist and I was working for the CIA; how it was a coincidence how they met up with me.
     Q.  The first location, you are talking about that little circle with the statue in the middle?
     A.  Yes, as soon as we got into the car to drive up more south.
     Q.  Okay.  So that was when it first happened?
     A.  Yep, at that time I didn't really take him that serious.
     Q.  Okay.  Um, thinking back as to when Pat’s behavior changed, you mentioned in your testimony; he changed.
     A.  Yeah.
     Q.  Okay.  Was there some conversation or some event that occurred that happened right before that change?  Like, what you were talking about or did something happen or ----
     A.  Um, when I noticed that Pat was getting a little to intoxicated, he do started talking more, um, start interacting more.  Before I thought he was quiet -- usually stayed by himself.
     Q.  Okay.  Were you -- the reason I asked you this is because we sort of discussed it during the Article 32 investigation.  Didn't you say that you had asked him about his job and about being a pilot and then all of a sudden he started to get kind of suspicious of you?
     A.  Yeah, that's when we were sitting at the wall -- I was asking him about his, him being a pilot; how military is.  Um, I implied that I signed up but I haven't done the test or nothing.  I -- after the, um, the incident with the um, the car, that's when Pat implied that I was a terrorist; I was a CIA how coincidence ----
     Q.  You talked about coincidence?
     A.  About how they met up with me, um, I guess, my small talk must have triggered something that I was a terrorist or I was CIA.
     Q.  It must have triggered something?
     A.  Yeah.
     Q.  So, did he -- so was that point at which he changed and started to raise all these suspicions with you?

     A.  Yes.

     Q.  And, and did he, did he sort of keep talking about that?

     A.  Yes, he did.

     Q.  What other things do remember him saying?

     A.  He was -- he kept going and I implied I met you at the bar.  As soon as we stopped at the wall, he was sitting about the wall; Pat was standing in front of Bob talking about how him and his squad are looking for this group of terrorists of that ----

     Q.  Who in his squad are looking for a group of terrorists, Bob or Pat?

     A.  Um, Pat and his squad.

     Q.  He said, he said me and my squads are looking for a group of terrorists?

     A.  Um, me and my platoon are, yeah ----

     Q.  Me and my platoon?

     A.  Yeah.

     Q.  He said the word platoon?

     A.  They were looking for a group of terrorists and that he believes I might be working for them.
     Q.  What was his demeanor when he was saying these things?
     A.  He sounded like he was pretty serious.  Um, I jumped off the wall ----
     Q.  He wasn't laughing about it?
     A.  No, he was not.
     Q.  You jumped off the wall?
     A.  I jumped off the wall; I was heading towards my car; he told me to stop, get back up on the wall.
     Q.  He ordered you to stop?
     A.  Yep.  
     Q  Okay.

     A.  I basically just stopped and got back on the wall and after that I was kind of, you know, wondering where the situation was going to go.
     Q.  Did, did that surprise you, this change in behavior?
     A.  Yes.
     Q.  Did it, did it kind of makes you feel uneasy?
     A.  Yes.
     Q.  A little bit scared maybe?
     A.  Oh, yeah.  Um, after that incident with him trying to arrest----
     Q.  What, what, what let me ask you that before you, before you start to continue that.  Um, did you think at that time about maybe just taking off and leaving these guys when it started to get weird?
     A.  Um, yeah, I did.
     Q.  Why didn't you?
     A.  I mean, if I jumped off the wall, and ran to my car, how serious do you think that incident would've got?
     Q.  Oh, maybe you couldn't have made it there in time?
     A.  Maybe, yeah.
     Q.  Okay, but you thought about it?
     A.  I thought about it.
     Q.  Okay.  So, the reason you didn't is because maybe you thought you couldn't get away?
     A.  Yeah.
     Q.  Okay.  Um, think back to Bob's initial reaction to Pat starting to get weird?
     A.  Uh, he was just trying to calm him down; um, tell him that they were drinking and having a good time but Pat mind was set on, on the fact that I was a terrorist or CIA.
     Q.  Had the stage set for the rest of the ----
     A.  And then, um, he kind of implied to Bob that he was the betraying.
     Q.  That he was what?
     A.  That he was betraying the military.
     Q.  That Bob was betraying the military?
     A.  Yeah, um, trying to associate ----
     Q.  Like an accusation?
     A.  More, more with me.
     Q.  So, he was accusing Bob of being -- siding with you?
     A.  Yeah, um, that's what Bob told me -- asked me to take him back to base.
     Q.  Okay.  
     A.  I said, yeah, let's go then.
     Q.  Okay.  So, um, and, and you said okay, let's go?
     A.  I mean, anyways right you don’t expect, you know, them to act like this and so they say they are in the military, you expect them to conduct themselves accordingly.
     Q.  Right, yeah.  Is that something Captain Kouba asked you to say to me?
     A.  No.
     ATC:  Objection, Your Honor, argumentative.
     MJ:  I’ll sustain it.  Defense counsel, just ask the questions.
     CDC:  What we -- sir, we are looking for motives and misrepresentation things.
     MJ:  All right, do you have any basis to believe that the witness had been suggested the answer?
     CDC:  Yes, sir, because of the information that came out during direct that was significantly different than at the Article 32 -- and it was suggested during direct.
     MJ:  Was that question asked at the Article 32?
     CDC:  No, sir, it wasn't.
     MJ:  Very well.  Again, I will sustain the objection but counsel please stay on the question and answer focus ---- 

     CDC:  Thank you, sir.

     MJ:  To relevant material.

     CDC:  Thank you, sir.

     MJ:  Thank you.

     CDC:  Now, Miss No Moccasin, um, so, we are at the point where Bob has said maybe we better go back to base?

     A.  Yes.

     Q.  So, pick it up from there.

     A.  Um, we jumped in the same order, as we have all night, me and the driver seat; Bob in the passenger seat and Pat in back behind Bob.
     Q.  Okay.  So, did, did uh, did Pat getting willingly?
     A.  Yes.
     Q.  Do you remember any discussion about that or any argument about whether he wanted to get in the car?
     A.  No, he got in.
     Q.  So, um, four-door car or two-door car?
     A.  Four door.
     Q.  So everybody got in there original locations?
     A.  Yes.
     Q.  Um, then what did you do?
     A.  Um, I did a U-turn to go back south down the hill.
     Q.  Okay.
     A.  Um, we got a little distance, that's when um, the conversation started up again about me being a terrorist and the CIA.
     Q.  And who started a conversation?
     A.  Uh, Pat.
     Q.  Okay, and you can hear from the backseat?
     A.  Yes.
     Q.  Okay.  Did you have music on the radio on or anything like that?
     A.  Um, no.
     Q.  So, tell me what you remember him saying about the CIA and the terrorists?
     A.  Only looking for a group of terrorists and um, and then he talks about Pat -- more of Pat betraying him ---- 
     Q. Bob betraying him?
     A. I meant Bob, excuse me, Bob betraying him and um -- I was concentrating on the road and when I happened to look I seen Bob being choked out; getting hit in the back of the head.
     Q.  Okay, just before that happened, as you got -- you got in the car, you did a U-turn, okay, so everybody had just gotten in the car, how long did it take you to change the direction of the vehicle from South to North?
     A.  How long?
     Q.  Yeah. 
     A.  Um, I would say about ----
     Q.  A few seconds?
     A.  Few seconds.
     Q.  Just kind of turned around?
     A.  Yep.
     Q.  Okay.  How long in seconds before you heard Pat start talking about that again?
     A.  Um ----
     Q.  The CIA stuff.
     A.  Um, I would say about 30 seconds ---- 
     Q.  Okay.
     A.  It was quite silent for a while.
     Q.  Okay.  Thirty seconds or so of silence, and then he starts talking about it again?
     A.  Yeah.
     Q.  Okay.  How long after he started talking like that again, and then lash out at Bob?
     A.  Um, seconds let’s see, um, about 40 seconds later; just started hitting -- he started choking out Bob.
     Q.  Okay.  And now you said, you said earlier when he was choking out Bob, that he used his right hand?
     A.  Yeah.
     Q.  That the hand that would have been closer to the windows on his side?
     A.  Yes.
     Q.  Are you pretty sure about that?
     A.  Um, at first it was both hands ----
     Q.  Okay.
     A.  At first it was both hands.  Um, both arms ----
     Q.  Let me ask you this. Was there a -- on the passenger side of your car, was there had rest of that Bob’s head would've been against?
     A.  Yes.
     Q.  Okay.  And so, was he hitting him around the headrests?
     A.  Yes.
     Q.  Okay.  And you can see that because you look to the right?
     A.  Yeah.
     Q.  How soon after you saw him being hit, Bob being hit and choked; did you pulled the car to a stop?
     A.  Um, about I would say -- some seconds later.
     Q.  Short time?
     A.  Yeah, short time.
     Q.  Why did you pulled the car to a stop?
     A.  Cause Bob's face was turning red and I seen that the situation was getting out of hand and -- I don't think it would have been safe for me to continue driving while that was going on.
     Q.  Okay.  So, um, as, as Pat was hitting Bob, was he, was he making these accusations at the same time -- was he saying things or shouting?
     A.  Um, at the time I was not really paying attention to what he was saying.  I was just trying to assist Bob on getting his arms off of him and -- uh, Pat loosened up -- he started hitting me next.  
     Q.  Okay, this was after you’ve stopped the car?
     A.  Yes ----
     Q.  Okay.
     A.  After I stopped the car.
     Q.  Okay.  You testified earlier that you brought the car to a stop and you put it in park?
     A.  Yes.
     Q.  Okay, did you turn it off and take the keys out?
     A.  No.
     Q.  Okay, but you -- but later in the sequence of events, you’re outside your car with your keys?
     A.  Yeah, I turned it off and jumped out.
     Q.  Okay.  We will come to that.  So, um, so you stopped the car and you’re assisting Bob?
     A.  Yep.
     Q.  And what you doing to assist him?
     A.  I’m trying to pry Pat’s, um, arm off of his neck.
     Q.  And is that what he started lashing out at you?
     A.  Yeah.
     Q.  Okay, and, and how did he do that?
     A. Uh, he started punching me in back of my head.
     Q.  Okay.
     A.  My head was turned this way and ----
     Q.  What, what to the right?
     A.  Yeah, because Bob was on the side----
     Q.  On your right side?
     A.  And my arms were close towards Bob's neck trying to help him get loose.
     Q.  So, you’re reaching over with your right hand trying to help Bob?
     A.  With both hands.
     Q.  Okay.  With both hands?
     A.  Yes.
     Q.  Were you able to loosen Pat's grip from Bob?
     A.  A little, um, with assists of Bob.
     Q.  Okay.  So, you don't remember what is being said at the time?
     A. All I remember was ----
     Q.  All right.  
     A.  All I remember was um, seeing white flashes because I was getting hit in the head.
     Q.  Do you know if, if Bob was awake or asleep when he started getting hit?
     A.  He was awake; his face was turning red.
     Q.  Okay.
     A.  Like, fire red.
     Q.  Do you know -- do you remember whether he was awake or asleep before he got hit?
     A.  Uh, he was awake during the entire time; he was not sleeping.
     Q.  He was not sleeping?

     A.  No.

     Q.  Um, so, how long did the struggle occur, happened before Bob got out of the car?

     A.  Uh, for about, I would say a couple of minutes.

     Q.  A couple of minutes, after you stopped, a couple more minutes?

     A.  Yep.

     Q.  So, were you -- did you actually see Bob open the door and get out?

     A.  Yeah.

     Q.  Okay.  When he opened the door, where did he go?

     A.  Uh, he went towards back north; running in the middle of the road.

     Q.  Back north, you mean the same direction the car was parked?

     A.  Yes.

     Q.  Did you see him in the headlights?

     A.  Yes.

     Q.  Okay.  How far did you track him down the road before you lost sight of him?

     A. Um, I would say before he turned around the bend.

     Q.  Okay.  Just before the bend?

     A.  Yeah.

     Q.  So, did it appear to you that he was running down the road as opposed to getting out of the car and running right into the woods?

     A.  No, he got out of the car and just ran directly down on the pavement.

     Q.  Okay, okay.  You’re sure that he just didn't bolt into the woods?

     A.  No.

     Q.  Okay.  Are you sure about that?

     A.  That's all I seen, I'm sure what I seen.

     Q.  So, you see Bob running down the road and he’s getting further and further away, what actions you take next?

     A.  Um, I looked at where Pat was in by that time I was too late.

     Q.  Okay, let me, let me ----
     A.  What I am saying is I took a glance to see where Bob was heading; I had the keys in my hand; as soon as I turned, I seen Pat coming towards me.
     Q.  Okay, um, let's back up a little bit.  When Bob jumped out of the car, were you still in the driver seat?
     A.  Yes, I was.
     Q.  Okay.  Immediately after about jumped of the car, you saw him running down the road, how long did you watch him before you left the car?
     A.  Well jumped out of the car; I was saying before he got it may be three steps away from a car, I jumped -- got my keys and I jumped out.
     Q.  Okay, so, part of the time you were watching him it was from outside the car?
     A.  Yeah.
     Q.  Okay.  So, when you got out of the -- you turned off the car; you got the keys; got out of the car -- open the door and got out of the car ----
     A.  Yeah.
     Q. Right so far?
     A.  Yes.
     Q.  Okay.  Now, think about the direction the car is facing and when you got out, what did you do, did you take steps, did you run, and what did you do when you got out?
     A.  I ran to the side of the road.
     Q.  So that -- would that be directly to the left of your car?
     A.  Yes.
     Q. Okay.  And so that means, across the other lane of traffic?
     A.  Yes.
     Q.  And you got to the side of the road?
     A.  Yes.
     Q.  Okay.  Was the grass there, gravel, dirt ----
     A.  Uh, there was gravel, rocks, dirt ----
     Q.  Gravel, rocks and dirt?  Was it, was it close to you -- I noticed in the pictures that there seems to be kind of a gravel driveway that goes up to the, the radio towers ----
     A.  Yes.
     Q.  Was it in here that?
     A.  Um, no.
     Q.  Okay.  Tell me where was?
     A.  It was further up -- a little down.
     Q.  A little downhill from that?
     A.  Yeah, there was um, big rocks -- I remember cause when Pat dropped me, he dropped me on those rocks and they were digging in my back.
     Q.  Okay, when you say big rocks, are you talking about those -- how big, what size?
     A.  I would say like, that big.
     Q.  Okay, the witness is demonstrating by holding her -- cupping both of her hands, holding them together making kind of a ball, is that right?
     A.  Yes.
     Q.  About a couple of inches in diameter, the size of the rock
     A.  Yeah, you would say.
     Q.  Sharp?
     A.  Very sharp.
     Q.  Okay.  So, you didn't run down the road, right?
     A.  No.
     Q.  You didn't run back up the road?
     A.  No.
     Q.  You just went over to the side of the road?
     A.  Yes.
     Q.  Okay.  Were you going to do from the side of the road there?  What were you gonna just try to continue to escape?
     A.  I was just hoping that Pat was going to chase after him.
     Q.  After Bob?
     A.  Yeah.
     Q.  Okay.
     A.  I guess I should've looked at more like he was come and take my car -- I don't know.
     Q.  Right.  So, you testified earlier that after, after you went to the side of the road, you looked back towards the car and Pat was coming around the back of the car?
     A.  He -- yeah, the direction that he -- was coming at, he was coming back from the car.
     Q.  From the back of a car?
     A.  Yes.
     Q.  Okay.  So, you’re just, you’re just eight or 10 feet away from your car by the time you’re at the side of the road, right?
     A.  Yep.
     Q.  Is that fair, distance?
     A.  I would say.
     Q.  Were you pretty much in the center of that land going north?
     A. Um, yeah, I was in the center.

     Q.  Or were you on the centerline, splitting both lanes?

     A.  No, I was in the middle of the yellow and the white line.

     Q.  Okay, in between the two?

     A.  Yeah.

     Q.  Okay.  So, he comes over -- Pat comes over, knocks you down, right, trips you ----

     A.  Yep.

     Q.  And demand your keys?

     A.  Yep.

     Q.  Okay, and you don't want to give him your keys?

     A.  No.

     Q.  You refused to give them your keys?

     A.  Yeah.

     Q.  Okay.  So he gets down on top of you and wrestles your keys away from you?

     A.  Um, he starts hitting me.

     Q.  Starts hitting you.  Okay, where did he hit you?

     A.  Um, on the side of my head.

     Q.  Okay, with what?

     A.  His fist.

     Q.  Okay, and which side of your head?

     A.  My right.

     Q.  Your own right side of your head?

     A.  Yeah.

     Q.  Okay ----

     Q.  He was, um----

     Q.  Both hands was he hitting you with?

     A.  No, he was -- he held one of his hands with -- I know I had my keys, my grip and was on my chest and he couldn't get them from me ----

     Q.  Okay.

     A.  So he just assumed he used a gust of force to get them from me.

     Q.  Okay, and then he hit you in the head?

     A.  Yeah ----

     Q.  Okay.

     A.  And then he, um, I kept telling him I was calling the cops -- he told me I wasn't going to then he told me he was going to fucking kill me.

     Q.  Okay.  Now, did you have your cell phone with you there by the side of the road?

     A.  My cell phone was off, in my bra.

     Q.  Okay, so you had it tucked into your clothing?

     A.  Yeah.

     Q.  So, when you got out of the car, the phone just came with you?

     A.  Yeah.

     Q.  Right.  So, he gets the keys away from you, what does he do then?  Are you watching him?

     A.  I am trying to dial 911.

     Q.  Okay, so you dialed 911 -- is that the first thing you do as soon as the keys leave you, you dial 911?

     A.  No, as soon as the keys with me, he pushes on me to get up and I went for my phone right away ---- 

     Q.  Okay.

     A.  I told him I was going to call 911, he didn’t respond so, I dialed 911.

     Q.  Okay, now stop there.  What is he doing while you are dialing 911?

     A.  Running to my car.

     Q.  Well, just right back across that one lane to your car, right?

     A.  Yep.

     Q.  Did you go directly to the driver side?

     A.  Yes.

     Q.  Okay.  Do you remember whether when Bob jumped out of the car, he closed the door, before he started running?

     A.  No.

     Q.  Do you have any visual memory of that at all?

     A.  No.

     Q.  Okay.  Do you know whether Pat closed his door after he got out to come ----

     A.  I wasn't paying attention to the doors, I'm sorry.

     Q.  So, were you able to watch Pat get into your car as you are making this phone call?

     A.  I watched him walking to my car; go ahead and get in ----

     Q.  Did he close the door?

     A.  At this time I am very scared----

     Q.  I understand, I am asking you what you saw.  Did you see him get in the car and close the door?

     A.  Yeah, he closed the door.

     Q.  Did you watch him start the car?

     A.  Yeah ----

     Q.  Okay.  

     A.  I asked him to stop.

     Q.  Okay, you said stop?

     A.  I was telling him no.

     Q.  And that's when -- so, he started the car and took off and it?

     A.  Yeah, he peeled out ----

     Q.  Okay.

     A.  He was swerving a little bit as he was trying to get my car out of high-speed -- my car started swerving, and I could see it disappear behind a bench.

     Q.  You saw it down the road it was swerving?

     A.  Yep.

     Q.  Okay.  All right so, did it seem to you like he was in a hurry to take your car?

     A.  Yeah.

     Q.  Did he sit for awhile in the front seat before he left or did he just leave right away after starting the car?

     A.  He just left right away.

     Q.  Now, so you testified earlier when we were listening to the 911 tape, that there ‘ a sound on their early that sounds like a, like a car engine revving up?

     A.  Yeah.

     Q.  Right, and you said, you said that that is the sound that your car made speeding away from you?

     A.  Yeah.

     Q.  Okay, because you watched it?

     A.  I watched it drive, yeah.

     Q.  But you had ready connected to the 911 operator as you are watching that, right?

     A.  Yep.

     Q.  So, what was the first thing you said to her?  The very first thing.

     A.  Um, someone stole my car.

     Q.  Someone stole your car, okay.  So, the very first thing you said was, someone stole my car?

     A.  Yep.

     Q.  Now, later when you found your car, um, you said, you said something that I didn't quite understand and I wanted you to clear it up for me.  You said on -- we heard your voice on the 911 recordings say, "I am trying to back it up, I am trying to back the car -- I am trying to back it up."  Tell me again how you were doing that?

     A.  I jumped in the passenger side; and I tried to start my car; it wouldn't start; I felt unsafe, scared, I didn’t want to stand out in the open.

     Q.  Okay, but how did you -- what efforts did you make -- what did you physically do to try and back your car out?

     A.  Um, my real intention was to start it, put it in reverse and push on the gas pedal with my hand.

     Q.  From the passenger seat?

     A.  Yeah, just to not be out in the open.

     Q.  So, you are going to use which foot to use to put on the accelerator to back it up?

     A.  My hand.

     Q.  Your hand?

     A.  Yep.

     Q.  So, you are going to reach down with your hand ----

     A.  And back it up.

     Q.  In reverse?

     A.  In reverse.

     Q.  Okay.  Did you try to do that?

     A.  The car wouldn't start.

     Q.  Okay, so, it never started up?

     A.  Never.

     Q.  So when you, when you first saw your car, your car ignition was off?

     A.  Yeah, when I first saw my car, the only thing I saw was the headlights -- I walked -- I gradually more down the hill; I was looking around in the dark hoping, hoping that he wasn’t nearby.

     Q.  Okay.  So, could you the engine running?

     A.  No.

     Q.  Was the engine off?

     A.  Yes.

     Q.  Did you see the keys in the ignition?

     A.  Yes.

     Q.  When did you see them?

     A.  I have a yellow neon keychain, it is very easy to spot out in the first place, so I looked was the ignition and I seen on my keychain there.

     Q.  When was the first time that you opened one of the car doors and which one?

     A.  The passenger side.

     Q.  The front passenger door?

     A.  Uh huh.

     Q.  When did you do that -- when you were going to try to get in ----

     A.  When I got there and I tried to -- I peeked in the car; I opened it to see if my keys were in there; they were in there.  I try to start it; it wouldn't start; um, the operator asked me to stay -- to get in the car; the car was hanging over the hill and I didn’t want to go tumbling down with it.  
     Q.  You were worried about safety?
     A.  Yep.
     Q.  Sure, um, okay now -- again back in April we were talking about the -- when we were at the Article 32 investigation, um, you told us that you had quite a few citations and some arrest for driving ----
     ATC:  Objection, Your Honor.  Relevance?
     MJ:  Defense?

     CDC:  Your Honor, could I address that out of the hearing of the witness?

     MJ:  Certainly, witness is temporarily excused.  Please return to the waiting room where you were previously.
[witness temporarily left the courtroom.]

     MJ:  All right, the witness has departed the courtroom, defense counsel?
     CDC:  Yeah, thank you, Your Honor.  Your Honor, one of our primary defense theories is that she crashed her own car that night.  We know, from the Article 32 investigation that she has, that she has numerous citations and some arrests for driving without a license and driving without insurance and reckless driving, and um, she volunteered all of those things.  The notion here is -- and, and she’s been in jail for driving offenses two prior times.  The motive to fabricate is that she can't -- when cops rolled upon the accident scene she can’t be seen as the person driving.  So, this story is a fabrication.
     MJ:  All right, the motive, essentially to misrepresent?
     CDC:  Yeah, motive to misrepresent is that she would bear the arrests for DUI and go to jail.
     MJ:  All right, government.
     ATC:  Your Honor, even without a past record, anybody placed in a situation -- this hypothetical situation where they are driving and trying to pin it on somebody else, would have a motive to lie so that they wouldn't go to jail.  If it was Captain Adams in the car driving, he would have a motive to lie.  It's just the relevance of her past record -- there is just no relevance, Your Honor.

     MJ:  All right, defense counsel anything else on that point?

     CDC:  Just in response, sir, if there is any notion of a three strike type law, I mean, this would be her third time and possibly go to jail; it could be very harsh.  That would be an even greater motive to fabricate than just being a first accident.

     MJ:  All right, government.
     ATC:  There is no evidence of that three strikes rule in South Dakota.
     MJ:  Are, but I will allow that line of questioning within reason to develop that motive the defense represented to admit prior offenses.  I will allow the defense to pursue that, again, understand that this is a judge alone trial and there is a less likelihood that I will be misled by or hold that against the witness as a bad person.  So, I will allow this line of questioning.  Bailiff, please retrieve the witness.
[The witness returns to the courtroom.]

     MJ:  Miss No Moccasin, if you would take the witness stand, please.  Thank you, for your patience.  Defense counsel, you may proceed.
     CDC:  Thank you, sir.  Miss No Moccasin, um, back during the Article 32, you told us that at the age of 18, um, you had been stopped or cited for driving without a license and without insurance, do you remember that?
     A:  Yes.
     Q.  Tell us about the other citations that you had for moving violations?
     A.  Um, several -- no drivers license, no insurance, um, reckless driving cause I pulled out of a BP gas station without my headlights.
     Q.  Is that the one where you spent three days in jail?
     A.  Yes, I had prior warrants to take care at the same time.
     Q.  Okay.  And you were 19 then, right?
     A.  No.
     Q.  Does that sound right?  Older?
     A.  I was 24.
     Q.  Twenty-four, okay, I must have mistaken.  Um, you also, you also have had an arrest and spent some time for fighting with your cousin -- or some domestic violence?
     A.  It was, it was a -- yeah, it was fighting.
     Q.  Okay.  So, a couple of times in jail?
     A.  Yeah.
     Q.  Okay.  Fair to say a total of -- that night, uh, you didn't have a license, did you?
     A.  No.
     Q.  And he didn't have insurance, did you?
     A.  No.
     Q.  And you’d been drinking, right?
     A.  Yes.
     Q.  Did you get in any kind of car accident before that day?
     A.  Yes, I -- it was with my daughters dad -- I was 18.  Um, we went down to Porcupine, we --
     Q.  What is Porcupine, is that a city?
     A.  It's a small town on a reservation.
     Q.  Okay.
     A.  Uh, we went down there to visit his family; do a little drinking; I fell asleep on the couch; woke up -- they said they were ready to go; I jumped in the passenger side; fell back to sleep; woke up to my father in the ambulance.
     Q.  You were in an ambulance?
     A.  Yes.
     Q.  So, you had been in an auto accident?
     A.  Yes.
     Q.  Is that pretty upsetting?
     A.  Yes.

     Q.  Was it a traumatic experience for you?

     A.  Yeah.

     Q.  How old were you?

     A.  Eighteen.

     Q.  Now, as a result of the events of August 9th and 10th, the evening of August 9th and 10th last year, you hired an attorney who made a demand for $10,000 from ----

     ATC:  Objection, Your Honor, relevance?

     MJ:  Defense?

     CDC:  Um, same basis, sir.  We could discuss the perhaps more out of the hearing of the witness, but it has to do with motive to misrepresent.
     MJ:  Government.
     ATC:  Your Honor, taking into account the evidence that we’ve seen so far, there is been no indication that the witness is misrepresenting any of her testimony.
     MJ:  Well, again it's going to motives.  Defense counsel, I will allow a slight bit of leeway with this line of questioning.
     CDC:  Yes sir, we will stay on the line.
     MJ:  Stay on the line.
     CDC:  Very good, sir.
     MJ:  The objection is overruled.
     CDC:  Ms. No Moccasin, of course, we have covered this before, you remember that we talked about your lawyer sending a demand letter for $10,000 to compensate you for the loss of your vehicle and support?
     A.  Yes.
     Q.  Yeah, you also -- you had indicated before that you paid $1,500 for the car?
     A.  Yeah.
     Q.  Okay.  Um, and you also, uh, you, you later uh, reduced that amount to, reduce the demand to about $3000, wasn't that right?
     A.  No.  The first initial was the $3000, um, I just wanted my car back.  I wasn't asking for much, um, but my lawyer advised me that the cost and the emotions, everything that I had been through um, he told me that um, a little -- some amount of would, would pay for, uh, you know, my car damages, tires, paint body, um ----
     Q.  And so, you thought that would be about $3000?
     A.  No, $3000 I just thought I would get another car.
     Q.  And, and you had testified earlier that if you could just get the $3000 you would be willing to drop these charges, right?
     A.  That was last year.  Um, I have gone through a lot of emotional stages, um, I think----
     Q.  Well, my, my, my question was, you testified ----
     ATC:  Your Honor, I request the witness be allowed to answer that question.
     MJ:  All right, before the witness answers the question, defense counsel, is this in regards to a civil suit that you are trying to ----
     CDC:  Yes, Your Honor.
     MJ:  Or to these charges in front of this Court-Martial being dismissed?
     CDC:  Oh, these charges, these charges before this court Court-Martial, sir?
     MJ:  All right.
     CDC:  Yes, sir.
     MJ:  All right, understanding of course that the witness does not possess that power to prefer chargers and a Court-Martial.  I think it's objectionable from that basis.
     CDC:  Except to the point that she may not know that, sir.
     MJ:  All right, government your, objection?
     ATC:  The question was asked that as just like an answer from the witness.
     MJ:  All right, defense counsel, if you would repeat the question.
     CDC:  Yes, sir.  Um, -- yes, sir, I think I remember it, close enough.  Um, Ms. No Moccasin, um, back in April at the Article 32 investigation, do you remember testifying that -- this is April now of this year, that if you could just get the $3000, you indicated you be willing to drop these criminal charges against Lieutenant Burke?
     A.  Yes, so, about that time, at that time I was um, -- I did want to ruin his career, I am sure that he worked pretty hard for it.  One night of drinking, uh, but from that incident until now, it's been an emotional roller coaster.  Um ----
     Q.  I understand.
     A.  Life-changing events ----
     Q.  I, I understand ma'am, thank you very much.  Um, and um, I just have a couple of more questions.  Miss No Moccasin, have you had any alcohol before coming to court today?
     A.  No.
     Q.  Have you had any drugs before coming to court today?
     A.  I don't do drugs.  
     CDC:  Just one moment, Your Honor.
     MJ:  Yes.
     CDC:  Thank you, Ms. No Moccasin.  Your Honor, I have no further questions.
     MJ:  Government, any redirect of this witness?

     ATC:  Yes, Your Honor.  Thank you.
REDIRECT EXAMINATION

Questions by the assistant trial counsel:

     ATC:  Ms. No Moccasin, can we clear the offer testimony up  little bit here.  In your Article 32 testimony, you indicated that Lieutenant Burke's attorney had called and offered $2000, is that true?

     A.  Yes.  He offered -- he called me and um, ask me what amount that would seem to me that I would, you know, just want.  Um, he would talk to the family and see if they were willing to pay it and just let it go.

     Q.  And that wasn’t Mr. Puckett, was it?

     A.  No.

     Q.  That was a different attorney?

     A.  That was a different attorney.  Um, he asked me to call him a week later -- I did return his call; he said the family refused; he said that he implied to him that it was a good offer but he wasn't going to pay me nothing.

     Q.  All right, I just have a few clarifying questions from when you were talking to Mr. Puckett.  Um, I'm going to bring you all the way back to the, to the night of August 9th, 2010 and the morning of August 10th.  Do you recall how many, how many beers were left in that case in the car?

     A.  Um, when they picked up the car, the beer was still in their; there was over about -- there was over a six pack.

     Q.  But less than the 12 pack?
     A.  Yep.  

     Q.  And in one of the pictures in the back passenger seat where Lieutenant Burke would've been sitting, you see a can of that juice that you had described earlier ----
     A.  Yes.

     Q.  Was that into your full?
     A.  It was still full.
     Q.  Still full.  So, had anybody drink the juice that night?
     A.  No.
     Q.  Um, when you are at the, the Circle location, you testified earlier that you only heard the other Native American groups speaking English the entire time?
     A.  Yeah, cause um, me and Bob were sitting on the, on the wall conversating, um, when I glanced over there they were speaking English -- we wasn't like to close to each other, so.
     Q.  Did you hear all of the conversation between Lieutenant Burke and those individuals?
     A.  No, I did not.
     Q.  Okay.  So, it is possible that they could have been speaking Spanish?
     A.  It's possible they could have been.
     Q.  Okay.  When, when, when during the night did you notice Lieutenant Burke start slurring his speech, if ever?
     A.  Um, it was up the wall.
     Q.  At the wall?
     A.  Yeah.
     Q.  So the second location on Skyline Drive?
     A.  No, the first.
     Q.  The Circle location?
     A.  Yeah.  When he was going to the car he kind of slobbered ----
     Q.  On the way away from the Circle?
     A.  No -- yeah towards the car.
     Q.  Mr. Puckett also asked you to estimate some distances and times for him.  I think one of the estimates was uh, when the points that Lieutenant Burke took the car from you to the point where you reach the car again, you said about a quarter-mile?  Is that just your best estimate?
     A.  That is my best estimate.
     Q.  Could it have been a little bit shorter?
     A.  It could've been, yes.
     Q.  Could have been a little bit longer?
     A.  It could've been.
     Q.  Okay.  And then the driving times from the second wall when Bob starts getting attacked, could that time have been a little bit shorter, a little bit longer?
     A.  Yes.
     Q.  When you turned and looked and saw Bob's face turning red, did you think his life was in danger?
     A.  Yes.
     Q.  You think you help save his life?
     A.  Yes.
     Q.  You helped pry the hand off of his neck?
     A.  Yeah, I mean he was the only one that got the situation unharmed -- when in most attention he was the one that was supposed to get harmed.
     Q.  The most recent time you spent in jail -- I want to clear that up to.  Was it for the offense itself or was it for failure to pay a fine?
     A.  It was failure to pay a fine.
     Q.  Was it your choices ----
     A.  Yes, it was my choice.
     Q.  To spend time in jail?
     A.  To get rid of that fine?
     A.  Yes.
     Q.  Okay.  But was the fine for?
     A.  Um, no drivers license, no insurance.
     Q.  Did it have anything to do with drinking alcohol?
     A.  No.
     Q.  Okay.
     A.  Um, I ask the judge -- the judge asked me if I wanted to pay it or to sit out, I ask him to just set it out and he asked me how long I've been incarcerated, I told him um, then he said it well I guess, one more day will hurt.  I said, I would sit it out and then -- well they had moved me from Pennington to Minnehaha County.  Um, I was very thankful that he counted the time I was in Pennington County.
     Q.  One other clarification um, after Lieutenant Burke knocked you to the ground and took your keys, did he run to the car or did he walk to the car?
     A.  Well, in my eyes I was running but he probably would've been walking pretty fast to get in the car.
     Q.  Somewhere between a run and a walk?
     A.  Yeah.
     Q.  One other clarification, again.  When you got to the vehicle and it was crashed and you tried to start it and it didn't start, but did make a noise when you tried to start it?
     A.  No, it just ----
     Q.  Did it wine (making noise) or anything like that?
     A.  No.
     Q.  Throughout the whole night, can you estimate how many drinks you had, Lieutenant Burke had and Bob had?
     A.  Um, ----
     Q.  That you saw, that you saw?
     A.  I seen -- well I saw Bob drink probably four or five cans at the wall, the first location.
     Q.  How about -- and including Teddy’s and the Oasis, also?
     A.  Okay, well, that would be um, actually a 12 pack, I am not sure how many shots he had or how many beers they had before I got there.

     Q.  Would you guess above a dozen?

     A.  Yeah.

     Q.  Okay.  How about Pat?

     A.  Probably, I would say the same.

     Q.  Above a dozen?

     A.  Yeah.

     Q.  Okay, about yourself?

     A.  I would say probably about eight, seven, eight cans-- between the bottles.

     Q.  Do you think you were the most sober out of the three?

     A.  Yes, I was.

     Q.  Okay.  I have no further questions, Your Honor.

     MJ:  Defense?

     CDC:  No, Your Honor.  Thank you.

     MJ:  Government, subject this witness to recall?

     ATC:  Yes, Your Honor.

     MJ:  Ms. No Moccasin, you are temporarily excused, however, you may be recalled for further follow-up testimony.  While these proceedings are ongoing, please do not discuss your knowledge of the case or your testimony with anyone except for counsel or the accused.  You are excused.  Thank you.
[The witness, after being instructed not to discuss her testimony, was excused and departed the courtroom, subject to recall.]

     ATC:  Your Honor, the government rest.

     MJ:  Very well.  Defense, do you think it would be an appropriate time to take a lunch recess?

     CDC:  We do, Your Honor.  Could we have a little bit of an extended one, can we come back at 1300?

     MJ:  Yes, we can do that.  We will be in recess until 1300.

[The court recessed at 1142 hours, 12 October 2011.]

[END OF PAGE]
[The court reconvened at 1311 hours 12 October 2011, with all parties present.]
     MJ:  Please be seated.  Court is called to order.  
     ATC:  All parties are present.
     MJ:  Defense.  
     CDC:  Yes, sir.  Thank you, Your Honor.  Thank you for the extended lunch break, I really appreciate it.  Your Honor, the defense first calls Dr. George Papsun.
     MJ:  All right, prior to doing that I note there is a projection on the wall?
     CDC:  Yes, sir.  We're technologically incompetent at making that go away without lots of imagination to make a comeback, so the prosecution has indicated they don't have any objection to as setting there until Dr. Papsun goes to the preliminaries to then present it.  
     MJ:  All right, so this witness will talk to this exhibit?
     CDC:  Exactly, sir.
     MJ:  Very well.  Government, no objection.
     ATC:  No objection, Your Honor.
     MJ:  All right, proceed.  Trial counsel, swear in the witness please.  
DR. GEORGE PAPCUN, Civilian, was called as a witness for the defense, was sworn and testified as follows:

DIRECT EXAMINATION
Questions by the civilian defense counsel:
     ATC:  Dr. Papcun, would you please state your name for the record?
     WIT:  George Papcun.
     ATC:  How do you spell your last name?
     WIT:  P-a-p-c-u-n.
     ATC:  Where do you work?
     WIT:  I'm retired at this point.
     ATC:   Do you have your own firm that you do business out of
     WIT:  I'm retired from Los Alamos National Laboratory and I occasionally do consulting.
     ATC:  And where you live?
     WIT:  Santa Fe, New Mexico.
     ATC:  Your witness.
     CDC:  Your Honor, prior to beginning the questioning I would like to offer what's been marked as Appellate Exhibit V.  It is the CD for Dr. Papcun for the court’s benefit.  As opposed to a lengthy colloquy that simply recites all that information, what has the court peruse it and use that to supplement qualification of our expert as an expert.
     MJ:  Very well.  I will do so; at this point, however, the witness has not yet been qualified as an expert.
     CDC: Correct, sir.
     MJ:  All right, proceed.
     CDC:  Thank you, sir.  Good afternoon Dr. Papcun.  Sir, can you tell us, briefly about your educational background?
     A.  I have a Ph.D. and acoustic phonetics from the University of California; prior to that I have a Masters degree and a bachelor’s degree in mathematics from the University of Arizona.

     Q.  Can you tell us about some of the legal work you have done in your area of expertise?  First of all, what would you call your area of expertise?

     A.  Acoustic phonetics.

     Q.  Acoustic phonetics, and can you tell us about some of the experience you’ve had consulting and legal matters?

     A.  Um, perhaps the most well-known case I worked on was Rodney King v.  The City of Los Angeles.  There was Alaska v. Exxon, the case of the Valdez----
     ATC:  Your Honor, I apologize for interrupting, the witness, but is the witness reading from anything at this point?
     CDC:  He has Appellate Exhibit V, with him, sir.
     ATC:  I apologize for interrupting.
     CDC:  He has his own CV, that's was looking at.
     MJ:  Very well.  Does that satisfy you government?
     ATC:  Yes, Your Honor.
     MJ:  Proceed defense.
     A.  And  I’m probably not going to read it all, but ----
     CDC:  Yes, sir and, and, would it be fair to say that on your CV, under notable forensic analysis, those are all legal cases?
     A.  Yes, that's correct -- uh, no that is not right.  The last case for example -- the last thing that I worked on, actually it was the BBC television documentary, the 9/11 conspiracy road trip which is a BBC documentary.  For example, strictly speaking, that's not legal case.
     Q.  And, and what were you discussing for the purposes of that documentary?
     A.  Well, many people in Britain as well as the US are skeptical about the US government explanation for 9/11 and so I talk to a group of people from Britain that were skeptical and tried to give them evidence that it is not some kind of a government conspiracy or wasn't the CIA or the Israeli government or some other concept.
     Q.  Would that have been scientific evidence?
     A.  Yes, exactly.
     Q.  Sir, can you tell us about your work history, postdoctoral work history, can you lay some of that out for us?
     A.  Well, my main work history was with Los Alamos National Laboratory.
     Q.  For what period of time?
     A.  Over 20 years.
     Q.  And what did you do for them, sir?  What was your job title and or description of your duties?
     A.  Title is just member of the technical staff and team leader; and we did a wide variety of applications of this kind of theory that is in my background ----
     Q.  Acoustic science?
     A.  That's right, yeah.
     Q.  And what sorts are of applications did you work in if you can say?
     A.  In some cases of course I can’t give detail ----
     Q.  Understood.
     A.  Because of classification issues.  But I can tell you in general, that will, my first project with Los Alamos was to use acoustics to understand the subsurface layers and the reason for that was ----
     Q.  Of the earth?
     A. Of the earth, yeah, yeah, exactly.  When they test a nuclear device, obviously, they are going to -- will list in this case, they put it but he fear, in Nevada and they want to make sure that they understand the layers of the so it's not going to bend to the surface.
     Q.  Okay.
     A.  Uh ----
     Q.  And, in some other examples of the acoustic work that you’ve done?
     A.  Well, I get assignments from employment at Los Alamos, to the CIA, NSA and the Secret Service, they farmed me out as it were; um, a very common kind of an issue was to determine what we could about the movement of vehicles from acoustics.  Usually, that would be a seismic kind of measurement; the movement of tanks or basically, any kind of moving vehicle was a common application.
     Q.  Okay, sir.  Now approximately how many court proceedings have he testified in?
     A.  About 25.
     Q.  And for any of those were you designated by the court as the expert in acoustics?
     A.  Yes.
     Q.  How many?
     A.  All of them.
     CDC:  Okay.  Your Honor, at this time I would ask the court to recognize that Dr. Papsun in acoustics.
     MJ:  Government?
     ATC:  No objection, Your Honor.
     MJ:  Dr. Papcun will be recognized as an expert in the field of acoustics.
     CDC:  Thank you, Your Honor.  Dr. Papcun, with respect to this case, you were asked to analyze sound for us.  Can you describe what you were assigned -- what you were given to analyze first of all?
     A.  I received a CD of what appeared to be a 9/11 -- 911 call, right, not that 9/11, and so there appeared some speech and a variety of other sounds including the revving of a car engine.
     Q.  And did you -- what methodologies did you use to analyze the sound on that recording?
     A.  A very straightforward standard analogies -- analysis I mean.  First of all, waveform analyses; look in detail at the waveform graphs and I did a spectral analysis of those parts of interest.

     Q.  And will you educate us a little bit about what those things mean -- can you tell us what a waveform analysis is?

     A.  Yeah, I point of this glass ----

     Q.  You may, you may.  

     A.  To which you can use a waveform on.

     MJ:  Defense counsel, before we do that, can we have this marked as some type of exhibit or labeled as such?

     CDC:  Yes, sir, yes, sir, we should.  We will call this one Defense Exhibit A, Your Honor.

     MJ:  And as this is a projection, I am assuming that there will be some paper copies ---- 

     CDC:  I will print out.

     MJ:  Inserted into the ---- 

     CDC:  Yes, yes, Your Honor.

     MJ:  ---- record.

     CDC:  Dr. Papsun, can you look at the information on that screen and um, define or describe how you would identify that particular and not just ----
     A.  I wouldn't set the ----
     Q.  Okay.
     A.  Just disappear.
     Q.  Okay.  I would identify that as opposed to any other one that might be in your presentation looking similar?
     A.  Well, I’d note the numbers here in the lower right-hand corner, they tell the times at which, with respect to this call, these occurred and so it says that this highlighted section here appears before 24.142 under 42,000 thousandth of a second and 24.867 seconds, that's the length of .724 seconds.

     Q.  So sir, that's -- if understand you correctly, that's the, that's the period of time on that 911 recordings that you took this from?

     A.  That's right, yeah.

     Q.  And it is so identified in the lower right-hand corner, near the right hand corner of this display?

     A.  That's correct, yes.

     Q.  So that is what you call a waveform?

     A.  Right.

     Q.  Okay.  Without talking about specifically what that one displays, can you describe the characteristics of that; how it's, how it's captured, how it's made graphic and, the kind of information it gives you?

     A.  All right.  Well, it started out as sound pressure waves but by the time it gets here of course, it's electrical representation of those sound pressure waves ---- 

     Q.  And how is that transformation done?

     A.  Recorded on some microphone, in this case from the context I gather it was the microphone for the 911 call ---- 

     Q.  Okay.

     A.  ---- and then was transferred to a CD and that's a copy of that CD that I got.
     Q.  Okay sir.  So, physically how did you -- what did you do to create this image, this, this computer image?
     A.  Well, the program, several programs that do this kind of thing.  This one in particular is called sound Forge.  The program actually used by musicians and motion picture sound specialist.
     Q.  Would you call that state-of-the-art technology?
     A.  Oh, yeah, it is.  So, I transferred it, by clicking on the right things in the process ----
     Q.  Okay sir, would it be fair to say that you, you played the 911 recording into this program?
     A.  That's right, yeah.
     Q.  And, and through the air or through direct connection----
     A.  Direct connection.
     Q.  Okay, please continue sir.
     A.  And by again, clicking on the appropriate commands, I get this display.
     Q.  And, and what information does this display give you?
     A.  One, a number of things are obvious here ----
     Q.  Well I, I, I would like to speak in general terms, sir---- 
     A.  Okay.
     Q.  ---- in terms of -- I'm just making this up; wavelengths, periods of time, just general principles?
     A.  All right.  Certainly, the period of time, right in this case down to thousands of a second, the relative amplitude of the sound as it progresses and the interactions that there may be in the sound.
     Q.  What is on the vertical axis?
     A.  Let me repeat that horizontal axis of course it is time, as we review that; and the vertical axis is, in this case a measure of the electrical amplitude.  Uh, deviations from a neutral state -- the neutral state is here essentially zero ---
     Q. What if you just pointed to the initials INF on the left-hand side there?
     A.  Yes, that's right.
     Q.  That is zero?
     A.  Zero minus infinity.
     Q.  Okay.
     A.  According to this way of graphing it.
     Q.  Okay.  All right sir, so, the -- is that volume or -- the vertical axis is that volume or what is that exactly?
     A.  It's closely related to volume.  Volume is what you hear ----
     Q.  Right?
     A.  ---- okay so, technically speaking this is amplitude, not volume because it is an electrical measurement.
     Q.  Okay.  So, as we look at this particular image, it looks to be a bunch of closely spaced vertical lines, some of them overlapping ----
     A.  Uh, no, they are not overlapping.
     Q.  Okay.
     A.  They may look like they are on this display.
     Q.  But they are not overlapping?
     A.  No, they are not.
     Q.  What do we -- what can we tell from -- I noticed across the top of the display, in the gray area or blue area, um some, some of the peaks there seem to be further apart than others?  Does that indicate anything?  What does that mean?
     A.  Yes, higher amplitude than those that aren’t going to those heights or depths, as the case may be.
     Q.  And then, horizontally their space between them, uh, sometimes it looks like there’s no space and sometimes there is a greater space, what does that tell us?
     A.  The greater space indicates a lower frequency, lesser space -- cause they are recurring further apart in time ----

     Q.  Okay.

     A.  ---- closer space is a higher frequency.

     Q.  All right.  And sir, once you have this sounds transformed into this format, if I am using the wrong word please correct me -----

     A.  That's exactly right.

     Q.  ---- what does a given expert like yourself, an acoustics expert like yourself the ability to -- what information is speak to you about?

     A.  Well, one can certainly see the change in amplitude over time.  If I expand it further, which you can do, I may be able to see changes in frequency that occur -- let me change that.  If I looked carefully and expanded enough, I can see those changes in frequency.  Um, I can certainly see any events that differ from the rest of it -- I don't know necessarily what this particular event is, but I can see it -- no question about that.

     Q.  Okay.  So, is it fair to say, that this gives you a visual representation of sound?

     A.  Exactly, yeah.

     Q.  Which, which may or may not provide you more information then perhaps your ears do?

     A.  Well, I think it does supply different information.  Sound is why it's nature of evanescence.  It flows by, you can't stop it.  Once you’ve made a draft however, you can examine it more carefully.  It's usually very useful for that reason.

     Q.  Okay.  So, you expose certain parts of the tape to this analysis?

     A.  That's right.

     Q.  Can you show us an example of another kind of analysis that you do?

     A.  Yes, I can.  May I?
     CDC:  May he moved to his computer, sir, to adjust this?
     MJ:  Yes.
     CDC:  Okay.
[Expert setting up his computer.]

     CDC:  Can we center that more, sir.  Can we move that more to the center ----
     A.  I am not sure if we can, here.  There’s interaction between the display vice my computer may make that difficult.  I think I cannot ----
     Q.  Okay.
     A.  ---- again, it seems to be controlled by the display device.
     Q.  Oh, upon the ceiling of the ceiling with their?
     A.  Yeah.
     Q.  Okay.
     A.  That device.
     Q.  Well, let's, let's call this Defense Exhibit B, now and can you describe how would recognize this from a different section of the tape based on the information that is available on your screen there, as in the second ----.
     A. Oh, the, the times her are the same ----
     Q. Oh, okay.
     A.  ---- as far as on the last exhibit. 
     Q. Oh, okay as to the previous exhibit?
     A.  Yeah.
     Q.  Okay, okay so, we’ll call this Defense Exhibit B, and tell us, I see -- well tell us what this is?  Tell us what this is and how you create it?
     A.  Again, just by clicking the appropriate commands sound Forge programs, I yield this analysis.  Time again, as in indicated these numbers here at the bottom is on the horizontal axis.  This covers that same range of time that was in the waved formed display, okay.
     Q.  All right.
     A.  On in this display, frequencies on a vertical axis, if it is not true of the other one, okay.  Intensity therefore, is used, is demonstrated with colors; red it is intense color; green is not intense color.
     Q.  Okay.  Is, is -- I see a bar underneath the display their that has grayish colors on it, is that, is that like a legend or a ----

     A.  Yeah, exactly.  Using this slider, I can adjust the range that we see.

     Q.  And he is pointing to a little square on the screen that is directly to the left of, of, of a symbol that says, 0, DB and then there's a color, a color bar next to that.

     A. Um hum, that’s right.

     Q.  Okay sir, so, so, it, it the machine or the computer captures it in the same way but what is a do differently to it than what you showed us previously?

     A.  Well, it the program does a fast -- transform, that's a way of changing that display into this display.

     Q.  The, the, the previous one on Defense Exhibit A ---- 

     A.  Yeah, that right.  So what that means, is that it pulls the frequencies, pulls the various component frequencies apart.  So, in the waveform display, those frequencies or in some sense combined, naturally not just in some since, mathematically they are summed, to produce that waveform.  In other words, sounds are coming into the microphone are all added together, that's normal, that's what happens in the air, in the process of sound being transmitted.  This kind of an analysis pulls those frequencies apart ----

     Q.  Okay, and displays them across time, left to right, and in frequency of the sound, top to bottom.  

     A.  Correct.

     Q.  Can you tell us, sir, whether the frequencies displayed on the left hand side of that charge, appear to go from zero at the bottom, up to, it looks like 1500, is that correct?

     A.  That's right, yeah.

     Q.  Are those all within the human ability to perceive?

     A.  Very much so.

     Q.  Okay.  All right.  Um, okay sir, uh, was there any other graphic representation of this particular part of the tape that you have subjected it to?  No, this is what I believe is appropriate for analyzing this sound.
     Q.  Okay, okay.  All right sir, can we, can we go back to the first, to the first display?
     A. Yeah, uh huh.  
     Q.  Oh, there you are.
     A.  Sorry, I did move it, okay.  
     Q.  Let's go back to the -- Defense Exhibit A.  
     A. Yes.  
     Q.  ---- wave form analysis.
     A.  Okay.
     Q.  Um, now sir was there, was there another way we form analysis of similar appearance that you also created?  
     A.  Yeah. Yes, I do.
     Q.  Was there another spectrum analysis, similar?
     A.  Yes, sir.
     Q.  Okay.  Now, let's, let's give for the benefit of the court, let's give an overall description of what it is we would hear that those four things, and we will label them later, those four things are representative of?
     A.  Well, on the recording, there were two sections that it appeared to the year to be an engine accelerating.  The first one, the one you are referring to I presume is the second section in which the engine is accelerating.
     Q.  And, and we'll come to that later but that will be described by a different period of elapsed time on the screen?
     A.  That's correct.
     Q.  Okay.  Sir, would it be helpful to your presentation here to play this for us and then be able to talk to it?
     A.  I certainly can do that.
     Q.  Okay.  Do we have the speakers hooked up and turned on? I think so.  Do they appear to be on?
     MJ:  All right counsel, before we get to that, my question is how will Defense exhibits A and B be entered into the record?  I was assuming it would be a screenshot or some print out, but it appears that this is on a CD-ROM or a continuous display of some electronic material?
     CDC:  Sir, the screenshots can be made and I think in fact -- already printed out all these things?
     A.  Yes I have.
     Q.  Have you printed them out multiple copies?
     A.  No.
     Q.  Okay.  We will have to make copies, sir.  They have already been ---- 
     MJ:  The two that have been discussed here, as A and B with those particular time frames, have those been printed out?
     CDC:  They have, Sir.
     MJ:   Okay, excellent.
     CDC:  Should we put those in the record now?
     MJ:   Um ----
     CDC:  Can you locate those fairly quickly, doctor?
     WIT:  Um, I don't have that.
     CDC:  Oh, they're not in the courtroom right now, sir.
     MJ:   As long as they can be generated ---- 
     CDC:  Yes, sir, they can and have been.
     MJ:   Okay.
     CDC:  So we will make copies at the break.
     MJ:  All right. Those have not been admitted into evidence as of yet.  Does the defense and desire to do so?
     CDC:  Yes, yes, Your Honor.  Probably the best way to do this would be to maybe have him display and described all four of them and then we would like to admit them together.
     Q.  That will be fine, as well.  If there is going to be some playing of some audio however that sounds like a different exhibit altogether; some sort of a recording for CD/DVD, is that going to be offered as a separate exhibit?
     CDC:  Sir, actually that would be -- that would only be a section of Prosecution Exhibit 1.  All of this comes from Prosecution Exhibit 1.
     MJ:  Very well.
     CDC:  Does that, does that satisfy the court ----
     MJ:  That sufficient to me, government?
     ATC:  Your Honor, a little concerned about these graphs are occurring on the screens.  We provided yesterday with similar graphs, but it appears the timestamps on them vary slightly, but it may be a potential issue.  So, we are a little concerned that this, what we have been provided before will be put into the record as opposed what we see in court today.
     CDC:  That might be an issue for cross-examination, sir, I don't know.
     MJ:  All right, my only concern defense is that we are going to start moving away from this particular screenshot and then it will be with great difficulty that we have to reproduce that particular screenshot of those exact timing marks on them.
     CDC:  Well, no sir, I guess I wasn't clear.  First of all, this derives from Prosecution Exhibit 1 as far as the sound that the court is going to hear, but that image that is currently up there, Defense Exhibit A, already has been printed out and exists.
     MJ:  Very well.  That is satisfactory then.
     CDC:  Very good, sir.
     A.  May I just add that I think it’s in -- just right now, it’s in the office that we’ve been using down the hall ---- 
     Q.  Okay.
     A.  defense counsel’s office.  
     Q.  Okay, well maybe we can ask someone to go get that.  Is that in your black bag?  
     A.  No, it’s in the fed ex envelope.
     Q.  Fed ex envelop, okay.  Well sir, why don’t we do this; that's Defense Exhibit A, we have already identified; the, the, the green and orange one is Defense Exhibit B.  Can you show us mate to this particular -- the second segment that goes with this waveform?  See that one up there?
     A.  Yeah.
     Q.  The one that follows that one.  
     A.  The second in time.
     Q.  Correct. 
     A.  I have a list somewhere, that we given to the prosecution; it has the precise times on it; I can make these all match the absolutely precise time that we can ----
     ATC:  Your Honor, this is kind of the issue that the prosecution is worried about that what was displayed in court is different than what's on that list, is different than what's going to be provided in the end to the court, that’s what we are concerned about.  

     MJ:  Well, at this point nothing has been provided to the court since nothing has been admitted as evidence so, if there is a deviation or discrepancy, we can take it up at the time.  

     ATC:  Yes, Your Honor.
     WIT:  Can I comment that I am glad to make it exact, down to the thousandths of a second, no problem.

     CDC:  The record should reflect that Dr. Papsun is making adjustments to make the proper display on the screen for the court.
     A.  I may have to adjust numbers on the first one so they are exactly the same.
     Q.  Okay, okay.
     A.  And I haven't done that.
     Q.  Okay, so this is the second one?
     A.  Yes.
     Q.  So, Your Honor, we are going to be marking this current display as Defense Exhibit C for Identification and Dr. Papsun could you describe the relevance of periods of time to the thousandths of a second that this represents?
     A.  Um, this range is between 26 and 605 thousandths to 28 and 064 thousandths of seconds into the recording.  

     Q.  Okay.  That, that Your Honor is going to be Defense Exhibit C for Identification.  And now can you show us the corresponding spectral graphics.

     A.  I'll have to adjust it again, sorry to tell you.
     Q.  All right, Your Honor, now we have uh, we are going to be marking as it Defense Exhibit D for Identification.  The same period of time from 24.142, no wait a minute -- no, that’s the first one, that’s the first one, right, Dr. Papcun?
     A.  No, I don't think so.  Let me check.
     Q.  In the 24 second range?
     A.  Let me check first -- Oh, it is indeed thank you.  I just -- I failed to change the -- I failed to refresh it.
     Q.  Very well, sir.  And again, very shortly Your Honor, we will have printouts, uh, uh, available for the court.  But just for the record, Defense Exhibit D for Identification will be a spectrum analysis, the same period of time as Defense Exhibit C for Identification and that would be for a period of time 26.605 seconds to 28.064 seconds in the 911 recording.  So, Dr. Papsun, can you tell us -- the way I have oriented these is of the first period of engine revving is contained in Defense Exhibits A and B. for Identification ---- 
     A.  That's correct.
     Q.  And Defense Exhibit C and D for Identification is the second third of time that you analyzed -- 
     A.  That correct.
     Q. ---- in the engine revving.  Can you tell us again -- describe what that sound, sounds like us to the naked ear?
     A.  As you just said, an engine revving.
     Q.  Um, is there, is there a way that you can -- with your set up here, play both of those sounds for us and we can talk about them through your analysis?
     A.  Yes, I can.
     Q.  Okay.  Can you play them together?  Can, can you play them individually?
     A.  I can play them individually and I can easily play them separated by whatever separation they have and I can join them; I can do just a wide variety of things.

     CDC:  Okay, why don't you first by way of demonstration only, Your Honor, so we orient the court to what the graphics represent and we will talk about it in detail later.  I would just like to play for the court what it is, the sounds that we're talking about.

     MJ:  You may do so.

     Q.  Dr. Papsun, I would like for you to play for is the audio of Defense Exhibits A and B., the first ----

     A.  I certainly can do that, but let me tell you that that's going to require that I go back and re-adjust the display to make it appropriate because this is now on exhibit C and D.

     Q. Oh, okay, yes. 

     A.  But I will do whatever is ----

     Q. Yes, sir, please, please go back to, please go back to the section that's Defense Exhibits A and B for Identification on just play us the sound that is portrayed by that?

     ATC:  Your Honor, I request permission to voir dire the witness prior to changing the slide?

     MJ:  For what purpose?

     ATC:  I would like to discuss with the witness of the potential for the change of frequency with respect to the specific slide which I believe will lose after he makes the change to play the audio.

     MJ:  My understanding is that they can go back to this particular thing.  

     CDC:  Yes, sir, yes, sir that is correct.  He hasn't even testified about the sound yet.

     MJ:  All right, government if you believe it's a significant aspect will allow you to cross-examine the witness at the appropriate time, but it appears that we can easily retrieve these sections if necessary.

     ATC:  Yes, Your Honor.

     ATC:  Could the defense counsel make note of the timestamps at the bottom of the graph?

     CDC:  After play, yes, Your Honor.

     MJ:  Yes, I believe the defense counsel has stated it 26.065 is a start time for Defense Exhibits Charlie and Delta; end time of 28.064.

     ATC:  Thank you, Your Honor.
     CDC:  Now, we’re going to go back to A and B, Your Honor and so, direct the machine back to the first section 

[CDC and witness are discussing how to set up the exhibit.]

     Q.  Okay, Your Honor while he is finishing this off, let me make it -- for the courts benefit, let me make a one minor, or correction----
     A.  I know that it is 1000th of a second off ----
     Q.  Right, right.
     A.  ---- of what was originally provided ----
     Q.  Right.
     A.  I can get it to the thousandths but I've may not be able to do it ---- 
     Q.  For the print out, you can get it to the thousandths?
     A.  Oh, for anything I can get it to the thousandths ---- 
     Q.  Okay, Your Honor ----
     A. ----it may -- require some very delicate adjustments to get it to the thousandths.
     CDC:  Your Honor, let me, let me just say for the purposes of the record, and in order to conform the display that we see in court today, to that which has been provided to the trial counsel.  Let me ask the court to make a change in the, in the designation for Defense Exhibits A and B for Identification to read from 24.144 to 24.931.  And rather than risk losing this again, the current display is one 1000th of a second off but the final product that goes on the record will conform to the correct one 1000th.
     MJ:  All right.  My original understanding was the times were from 24.242 but at this point you want to amend that to ---- 
     CDC:  144, sir.
     MJ:  ---- 24.144.
     CDC:  Correct.
     MJ:  I have no problem with that; again, it has not been admitted as evidence so we can ----
     CDC:  To 24.931.
     MJ: ---- we can modify the actual exhibit is necessary.
     CDC:  Sir, rather than Dr. Papcun, rather than prolong this anymore, what I would like for you to do for us if you can, without changing the display play as the audio for this -- what this Defense Exhibit A and B representation.
     A.  Yes, certainly.
[Defense playing the noise a car makes]

     Q.  Okay, you played it twice?
     A.  That's right.
     Q.  Okay.  Now, tell us again what that sound is in context of what you were given?
     A.  Is the sound that occurs 24 and 144,000ths of a second into the recording that I was provided and then it occurs until 24 and 932,000ths thereafter.
     Q.  Okay.  And is it is it the first of two such similar sounds that occur on the entire recording?
     A.  Yes, it is.
     Q.  But for the purpose of the court here, what we just heard was is what's going to be represented in Defense Exhibits A and B for Identification?
     A.  That's correct.
     Q.  Okay, and those were drawn directly from the 911 tape?
     A.  That's correct.
     Q.  Um, I would like to have these marked as Defense Exhibits A and B respectively.  Your Honor, at this time the defense would offer Defense Exhibits A and B for Identification ask that they be admitted.
     MJ:  Government, any objections?
     ATC:  No objection, Your Honor.
     MJ:  All right, they will be admitted as Prosecution Exhibits A and B.  Defense counsel, do you need these back or are these my copies?
     CDC:  Those are your copies, sir.  Your Honor, also at this time the defense would offer Defense Exhibits C and D for Identification and ask that they be admitted.
     MJ:  Government, any objections to Defense Exhibits C and D?
     ATC:  No, Your Honor.
     MJ:  They will be admitted as Defense Exhibits C and D.
     CDC:  Dr. Papcun, let me, let me jump right to asking you based on the various types of analysis to which you put these two what we would call -- what I would like to refer to as engine revving sounds, what does your analysis tell you about, about the character and nature of those sounds, and then we will go onto why?
     A.  It tells us that the source of the sound, whatever it may be, and the receiver of the sound were not moving apart from each other during the sounds.
     Q.  Let me, let me put to you a hypothetical question.  If the receiver of that sound was a cell phone held by an individual standing stationary and the, the -- one of the descriptions of the sound was of an automobile speeding away from the person holding the cell phone, is this information consistent with that version of what happened?
     A.  No, it is not.
     Q.  Why not?
     A.  A very sensitive and very powerful kind of a technique ----

     Q.  You can take a seat, sir.

     A. ----all right, certainly.

     Q.  I'm sorry to interrupt you, go ahead.

     A.  All right.  A very sensitive and very powerful kind of technique used for measuring the relative change of distances, a source of sound and the receiver of the sound is called the Doppler technique.  I would take that Air Force people are familiar with it because it is the fundamental basis of radar and it's used very generally with sounds, with the electronic waives, um, even bats that use it to detect insects flying towards them, away from them or to one side or another.

     Q. And how ----  

     A.  It's a very general technique.

     Q.  How does it work, sir.  What is the Doppler affect?

     A.  Um, there will be a change in frequency when the sound source and the sound receiver are in relative motion to each other and so when something is accelerating away, you will see a particular characteristic of movement of the frequencies and same course, when they're accelerating towards each other.

     Q.  And so, uh, are you telling us that you analyzed the segment of the 911 recording for evidence of the Doppler Effect?

     A.  Yes, I did.

     Q.  And did you find any?

     A.  No, I did not.

     Q.  Okay.  Can you show us a graphic representation of that?

     A.  That would be seen better in the other display.

     Q.  Yes, sir.  Can you change the display for us please?
     A.  Yes I will, sure.
     CDC:  And Your Honor, for reference purposes, this would be -- and you could pick either one, sir, either segment ----
     A.  Well ----
     Q.  That's representative.
     A.  Looking at this one now, so I will just use it for the sake of convenience.  
     CDC:  Okay, so, for the courts purposes, Your Honor, we are going to move to Defense Exhibit B.  Okay sir ----
     A.  Um, no this -- what you see here at this moment is Exhibit D, because I've just left it on from the prior ----
     Q. Oh, oh, that's fine sir, let's use that one.
     A.  Okay.
     CDC:  Your Honor, for reference purposes what's being displayed on the screen is what's been marked for the court as Defense Exhibit D. using this as, as an example sir, can you tell us what this display informs you about the, the presence or absence of the Doppler effects to the sample?
     A.  If something's accelerating away -- excuse me, I am pausing just to check so that I am really being accurate about the times represented and I am.  If something is accelerating away from you, what you are going to see among all these frequency components is a band of these lines in their going to bend downward.
     Q.  Now what, what, what do we see represented as a frequency component.  What is a frequency component and how do we recognize this on the screen?
     A.  I'm trying to think of how to explain the frequency component beyond what it just says.  Any complicated sound has a number of component sounds within it ----
     Q.  Sub sounds?  Individual sounds?
     A.  I think that is a good way of explaining it.  Um, if all of the frequencies were similarly represented it would be what was called not white noise, but most sounds aren't like that, so for example, a piano note will contained the original vibration of the string, but the effects of the rest of the piano as well.  So certain sounds and sub sounds are in there, are part of it and in an engine, something roughly comparable occurs, the basic sound is presumably just the result firing of the cylinders of the engine, but the whole rest of the car is represented in the sounds as well and these are the components in this particular sound.
     Q.  Okay so sir, -- when I look at this I see a horizontal, almost like Stars and Stripes on a flag except to my eye they appear to be a green and orange or green and reddish alternating.  Would that be fair?
     A.  That's right.
     Q.  Okay.
     A.  That's what I see.
     Q.  And if so, they, they look relatively parallel, is that fair?
     A.  Yes that's ----
     Q.  And they also look relatively horizontal?
     A.  Well----
     Q.  On the screen?
     A.  They may be relatively horizontal, they may slope up and down with respect to a straight horizontal line.  The crucial thing for this analysis is that they are not curved.
     Q.  And, and if they were curved, where on that screen what you see a curve, anywhere?
     A.  Everywhere.
     Q.  Could, could the whole thing----
     A.  They should be if something moving or accelerating away, all right, what you are going to see in this case is that there all going to be bending down corresponding to each other in parallel bending, but not strictly parallel -- wait a minute, let me correct myself okay.  They will be parallel but not all horizontal and not bending, as they are not in this case.
     Q.  Okay.
     A.  So they can still be parallel even if they are curving.
     Q.  Got it.  Okay so, -- let me see if I get it -- so, the fact that they're not curving downwards from left to right, means that you didn't detect a Doppler effect?
     A.  That's correct.
     Q.  And is that true for both periods of the engine revving sound?
     A.  That is correct, yes.
     Q.  So what do you conclude from that?
     A.  That with respect to the receiver, presumably in this case a cell phone, -- well I guess I don't know that for a fact -- with respect to the receiver, whatever that is this car is not accelerating away from it..
     Q.  Go ahead and have a seat, sir.  Let me ask you some more questions about this.  Let me ask you about the ability of your equipment to find the Doppler Effect if there is one.  Would that be impacted at all by the distance between the receiver and the source of the sound?
     A.  Not at all.  It's just not a factor in the mathematical analysis.
     Q.  So, if you, if you were told that the sound was made by an automobile speeding away from the cell phone which picked up the sound, would you say the acoustic evidence is consistent or inconsistent with that story, or that hypothetical?
     A.  It's not consistent with it.
     Q.  How certain are you with that?
     A.  It's clear.
     Q.  Assuming that those two sounds, interrupted by a brief interval, is an automobile engine?  Is that automobile moving in any direction with respect to the cell phone that picked up the sound?

     A.  Not with respect to that receiver of the sound.

     Q.  Let me give you a different hypothetical.  Let's say the person with the cell phone, on a call that is being recorded, is standing on a roadside and the car comes traveling down the road and passes by that person and the sound that is picked up or these two sounds, is this data consistent with that description?

     A.  No, it's not the.

     Q.  Why not?

     A.  Well that would present a fundamentally different picture -- can I appeal to common knowledge in this case -- in that situation what happens is you get an increase in pitch and then asked the vehicle passes you, you get a sudden decrease in pitch.  It doesn't happen here.

     Q.  And would that be graphically represented as up sloping followed by down sloping lines?

     A.  No.  In that case you get -- well let me think about that in detail -- you get a higher frequency the lives would just be generally higher than immediately displaced lower.

     Q.  As they pass this receiver?

     A.  That's right, yeah.

     Q.  Okay.  Would this sound that you detected with the absence of Doppler, be consistent with the receiver -- let me backup -- if the engine that was making that sound was moving across the Earth, would the sound that's been represented here be consistent with the receiver moving along with that at the same rate of speed?

     A.  Completely.

     Q.  So for instance, the sound that you’ve analyzed here could have been made by an engine accelerating and then picked up by a receiver which was the cell phone of the driver?

     A.  Absolutely.

     Q.  Let me ask you some other questions about, about your evaluations or about your analysis.  Let me talk about a period of time from the beginning of a 911 call, the very beginning of sound .0, up to 24 seconds or so when we first hear the engine revving.  Did you detect any sound of a car engine starting, ignition process?

     A.  No.

     Q.  Did you detect any sound of a car door closing before in that first ----

     A.  Prior ----
     Q.  Prior to.
     A.  To the engine sound -- no I didn’t.
     Q.  Sir, did you hear any -- throughout the tape -- did you hear any sound at a car door closing?
     A.  Yes, I did.
     Q.  When did you, when did you detect that?
     A.  Immediately following the second engine revving sound.
     Q. Um, did you, did you collect some exemplars to compare that sound to ----
     A.  Yes, I did.
     Q.  To make your final determination as to what that was?
     A.  Yes.
     Q.  How certain are you that you heard a door closing after the revving?
     A.  Well, I think it's clear but I suppose frankly, I can't rule out that it be some other kind of door closing although, to my ear and in the analysis I used -- it was consistent with other car door closing.  It certainly sounds like a car door closing, naïvely.  But then moreover the spectral display, looks like a car door closing.
     Q.  Okay, sir.
     A.  I use my own car, I used my wife's car, I used various cars -- they are all basically the same sound like a car door closing and it looks like car door closing but cannot make it 100% honestly, no.
     Q.  Now sir, one direct your attention to a different part of the recording, and that would be the part immediately after the conclusion of the second revving sound.  What do you hear?  
     A.  Silence or let me answer you more carefully.  There is a door close and then there is silence.
     Q.  Okay.  Let me pose another hypothetical to you.  Forget about Doppler, let's say that the receiver in this case, called a cell phone, that was being recorded, picked up the sounds of two engine revvings and the description of that sound was an automobile driving away.  So we hear the two engine sounds, we don't have the benefit of Doppler to know if it's driving away toward anything.  But is -- and the sounds that you have analyzed on this tape consistent with a car continuing to drive after the revving?
     A.  No, they're not.
     Q.  Why not, why not?
     A.  Because less than one second afterwards, there is no sound ----
     Q.  No car sound?
     A.  No car sound.  Essentially, no sound, there is a dramatic falloff, just falloff.  There isn't sound, so -- this car sounds loud, no subtle sound.  Immediately, less than a second later, there is no sound on the recording, that's not consistent with the car making this sound driving away.
     Q.  What would you expect to hear if the two revving sounds were made by a car driving away?  What would you expect to hear after the second, the second revving sound?
     A.  The sound well might be not as loud, although, I would be surprised if within one second there would be any great change -- and I've done little arithmetic on it and I see it could have only gone something like 30 to 40 feet in distance in that second, given any kind of reasonable assumption about the speed.  So, if it’s the same car, if it's the same making essentially the same sound, my conclusion it just cannot absolutely disappear.
     Q.  Assuming, it's a continuously moving car?
     A.  That's right.
     Q.  Okay.  So, um, did you say in one second a car can accelerate how many feet?
     A.  Thirty to 40 feet is a reasonable assumption.
     Q.  How about two seconds?
     A.  Well, more than double actually if it is accelerating.  
     Q.  Why ----

     A.  I haven't done that calculation.

     Q.  Um, okay now I want to ask you about -- can your equipment measure things like ambient sounds, in other words, when I’m listening to a 911 call, I'm focused on the voices, what they are saying, but isn't there other sound available in a data?

     A.  Uh, this side of some kind of controlled chamber, there is no such thing as complete silence.  So, yes there is ambient sound.
     Q.  Okay.  Um, tell us what you notice about the -- what is ambient noise?  What is ambient sound?
     A.  It's whatever sound is in the background.
     Q.  In the environment?
     A.  That's right, yeah.
     Q.  What can you say about the ambient sound, the background noise if you will, before versus after you hear the sound of the car door closing?
     A.  It's different.
     Q.  In what way is it different?
     A.  Well, afterwards it's much less, okay.  Um, whereas in the earlier section it's a good deal louder -- in all of the previous sections, by the way until the car door closes.  There is just a different ending sound from what occurs after the car door closes.
     Q.  Okay, well know if are talking about a car door closing and a sound that's be delivered to the receiver is different, what can cause that?  What can cause a difference in sound, these would be the door?
     A.  It's some kind of change in the environment.  I don't necessarily know just what that change is, but there has been a change a change in the environment.
     Q.  Let me, let me pose a hypothetical to you.  Let's say a person holding a cell phone was at first -- before the door sound was inside the vehicle and then after the door sound, the door closing sound, it was outside the vehicle.  Would that lend some explanation as to why the ambient sound is different?
     A.  That is exactly the kind of situation ----
     Q.  Similarly ----
     A.  Would follow.
     Q.  Similarly, and let's do the reverse, let's say someone begins outside of a vehicle, gets inside and closes the door, might that be an explanation for the sound was changing?
     A.  Exactly so.
     Q.  Can you say wish to heard on this----
     A.  I really haven't been able to determine, I don't know.
     Q.  Would you happen to know other things like windows, windows down, that sort of thing?
     A.  That well might help.  I don't know if it would really, to be honest.
     Q.  Okay.  Um, and sir were you able to -- we ask you to look at some language on this recording is sometimes difficult to understand what is being said and you have a background in linguistics, correct?
     A.  Yes, that's right.
     Q.  You have your -- you were using notes to adjust the time frame.  Do you have that with you, your notes with you?
     A.  No, I don't have those notes with me.
     CDC:  Okay.  Sir, I'm going to give the doctor his one page of notes.
     MJ:  Will it be marked?
     CDC:  No, sir. They’re just his, his notes.
     MJ:  What is the purpose of showing it to the witness?
     CDC:  To -- well -- good question, sir.  Excellent question.  Sir, I ask you to try to decipher the very first words spoken on the recording and maybe you remember.  Do you remember what those words were?
     A.   No, I don't remember.  
     ATC:  Objection, Your Honor.  This witness has not been identified as an expert linguist, I don't think he can answer that question.
     MJ:  All right, that was another question I was going to conflict, but we will take that up now.  Defense counsel, this sounds like you’re going into a different field of expertise rather than acoustic science.
     CDC:  Um, yes, sir, we may be.  If I could direct the court's attention, um, to the doctor's master’s degree and also his Ph.D. and if I can go back into, go back into qualification status here, sir, what the witness?
     MJ:  Well, if that will assist, certainly.
     CDC:  Very good, sir.  Dr. Papsun, let's, let's -- you talked about your bachelors in mathematics.  Your master’s degree from the University of California in Los Angeles, what was that in?
     A.  Well, it's informal linguistics but to be frank about this, to be forthcoming, that's really a form of mathematics so they're called Altimeter theory.  Altimeter theory, so ----

     Q.  Would it be more relevant to talk about your Ph.D.?

     A.  Yes, that would.

     Q.  Very well, sir.  Tell us about your Ph.D. and what was that again, specifically?

     A.  Well, it was in acoustic phonetics as we said, but that involved a good deal of class work in doing such things as learning some exotic language and then being able to write grammar of the exotic language and as it pertains to this kind of thing, it involved the use of equipment which we have here to separate out the sounds from the background.
     Q.  Um, did it have anything to do with speech recognition or recognition of human speech, I should say?
     A.  Oh, yes.  I have consulted on that.
     Q.  So, so, have you studied their recognition of human speech at a graduate and postgraduate level?
     A.  Yes, I have.  
     CDC:  Sir, we would ask that Dr. Papsun be also recognized as an expert in acoustic phonetics in linguistics.
     MJ:  Government?
     ATC:  Your Honor, may I have a moment.
     MJ:  Yes.
     ATC:  Your Honor, at this time with the court allow us to voir dire this witness?  We would like to know what this witness used for tools or methodology and respect to this possible testimony about ----
     MJ:  Do object to the foundation of this witness as an expert at this point?
     ATC:  Yes, Your Honor.
     MJ:  All right, I will sustain the objection.  At this point I don't believe there has been any development of any testimony or professional writings on the subject yet, although I will allow the defense to explore those if they think they can lay the proper foundation to qualify this witness as an expert in linguistics.
     CDC:  Thank you, Your Honor.  Doctor, tell us more about your, your publications and or studies of linguistics in speech recognition, human speech recognition?
     A.  I can site for example, this article in which I was the second author with David Nix, talking about cross linguistic factors underlying punctuate for vowels that somewhat arcane title is talking about how people move their tongue in making vowel sounds and different languages.  So, what I had to do in that case was first of all, what I -- and my colleagues did, was listened to the different vowel sounds to different languages and what we did there was we actually made measurements, MRI measurements of the shapes of tongues.  But certainly we had to analyze the sounds first -- I could look through other publications and find some ----
     Q.  Well, let me ask you this, sir, have any of the legal cases that you’ve been involved with prior to this case, involved interpretation of what was being said on audio recordings for accuracy?
     A.   Oh, yeah.  Um, the Rodney King case, it came down to one particular phrase and I used a methodology exactly pertinent -- exactly the same as I used here ----
     Q.  Which was?
     A.  Which was to use that very same program to separate out the sounds that the police were saying, from all of the ambient sound.  In that situation, as you may recall, Rodney King was videotaped; but there were helicopters flying over head, they were buses going by so I separated out all those sounds and then I played for the jury what the police were saying.
     Q.  So, did you use that same technology in listening to what words were spurred him on this 911 tape?
     A.  Yes, exactly.
     Q.  So, were you able to isolate, as an example, were you able to isolate from other sounds and therefore better understand the words that were being spoken at the very beginning of this type?
     A.  That's right, yes.  
     CDC:  Sir, I believe we've demonstrated that he has the training, which we covered earlier, the experience and also has the technology to be able to better understand the language being used on this tape, which is sometimes is garbled, then the human ear can detect and record. 

     MJ:  All right government?

     ATC:  Your Honor, we again request for voir dire.  We just have a few small questions to hopefully avoid another objection.

     MJ:  I will allow it.
[Trial counsel voir dire the expert witness.]

     ATC: Dr. Papcun, in reviewing the audio of this -- the recording provided to you, besides just listening to the recording and making a subjective evaluation, was there any software you used or mathematical software to verify speech independency beyond a subjective listening?
     WIT:  Are you referring to test just want be clear that you referring to the interpretation of the words in this case.
     ATC:  Yes, the potential testimony of what the ----
     WIT:  The answer there is no, I didn't.
     ATC:  You only listen to the audio and then made some kind of suggestive evaluation?
     WIT:  Well, that's not exactly what I said.  Just in the following sense.  I separated the speech audio range from other sounds and then yes, I just listened to it.
     MJ:  Government?
     ATC:  May I have one moment, your honor?
     MJ:  Yes.
     ATC:  Dr. Papcun, so, is there any program or mathematical software that you can use to verify the speech independently?
     WIT:  No.  Nothing that's better in that respect.  Once you done the preliminary treatments that I have used, I don't think that there is anything that is better than the human ear.
     ATC:  Thank you, your honor.  I have no further voir dire questions.
     MJ:  All right, do you have an objection to qualifying Dr. Papsun as an expert in linguist -- linguistics, excuse me.
     ATC:  Your Honor, may I have one more moment.
     MJ:  Yes.
     ATC:  Your Honor, we are not objecting to how he actually split the sound up, but we do object to any testimony about opinion of what the words are or what the actual speech was said because we still object to the foundation for offering him as an expert in linguistics or phonetics.
     MJ:  All right, well he has already been qualified as an expert in acoustic phonetics, I believe with respect to the objection to linguistics.  Defense counsel, what exactly are we to elicit from this witness?
     CDC:  Well sir, what we are trying to elicit is, is -- there is a, there is a sentence that is heard -- it is like the first full sentence that's heard, and because he had access to the ability to cancel outcompeting sounds, he was better able to hear it and yes, he just heard it with this ears, but we don't have the benefit of that.  We haven't had the benefit of that and so, it certainly would be only his opinion as to what he heard, but he has this equipment and the court can get it whatever way that it deserves.

     MJ:  Why would this not be hearsay then?

     CDC:  Because we are not offering it for the truth of the matter asserted, we are offering it as a verbal act; we are offering it as that these words were spoken.

     MJ:  All right then, what would be the significance of the actual words be then?

     CDC: It has to do with the, with the timing of these and all the other activities -- all of the other sounds, and other activities that were reported.  We are going to argue that it is inconsistent with -- it rebuts the accuser's version of the story.

     MJ:  All right.  I'm not entirely clear exactly what the purpose of the words this witness -- wondering of the words that he filtered out -- on this court has not heard those ----
     CDC:  Well, well sir. Here's, here's the point.  The point is the recording is already in evidence; it's already been played ----
     MJ:  But not the filtered out version of what the witnesses testifying to.
     CDC:  Right, not  the filtered out version as to what he is testifying to but the court is going to be able to listen to the recording, any section it wants, as long as it wants, as many times as it wants.  We would submit that -- the experts -- just like this analysis, this, this comes from -- this is the product from that, from that tape.  Another product is, I believe that because of the technology involved here, that this expert has at his disposal; his detection of an interpretation of what was said is going to clear out for the court what was said in the beginning.
     MJ:  All right, but it sounds again like your offering it for the truth of what it was stated, not that a statement was made, which would fall under the hearsay probation and it does not sound like there is an exception to it.
     CDC:  Well sir, if one were to -- yes, sir, it could be, it could be conceived in that way.  It could be conceived as the offer for the truth of the matter asserted by or using it to -- were not using it to -- well, we're using it as rebuttal, we're using it as rebuttal, in other words, it's already been -- I guess I don't get the whole hearsay part, sir.  I mean, I understand what hearsay is but I don't get it because the words are already announced.
     MJ:  What words are you trying to elicit?
     CDC:  Do you want me to tell you what they are?

     MJ:  Certainly.

     CDC:  Okay.  It doesn't all make sense but -- I, I and my car's been stolen and my ----

     MJ:  Okay and this would be presumably from Miss No Moccasin?

     CDC:  Yes, sir.

     MJ:  All right, and the significance of that -- again, what is the purpose of offering was that witness stated?

     CDC:  Um, the purpose of that sir is, um ----

     MJ:  How does that rebut anything at this point?

     CDC:  Because based upon all the evidence, her car hadn't been stolen yet.  I think the government’s theory is it hasn't been stolen yet.

     MJ:  Okay and I----
     CDC:  And under our theory it’s just a lie.
     MJ:  And, perhaps I am slow.  I don't see how that is rebutting -- I see your theory, but how does that statement, I, I my car's been stolen rebut?
     CDC:  Well, it, it rebuts the person who said it, sir because she saying it at a time 24 seconds before she says the sound of the  car being driven away occurred, so, her car hadn't been stolen.  And we have got some other----
     MJ:  All right.
     CDC: ---- things to say about that in argument, or would like to save for argument.

     MJ:  All right.

     CDC:  It rebuts her own story.

     MJ:  Okay.  Again, what we are talking about then is hearsay.

     CDC:  It may very well be, sir.

     MJ:  All right, while I am not going to allow this witness to testify as to any filtered out sounds that he heard which indicates any statement from Miss No Moccasin at this point.

     CDC:  Okay sir.  Very well.

     MJ:  All right.  Anything else before we move on?

     CDC:  Not on that point, No, sir.

     MJ:  My apologies for the delay.  

     MJ: You may precede, defense counsel.

     CDC:  No, no sir we cause plenty of delays in the beginning.  Thank you for your patience.  Okay sir, I would like to conclude by just sort of summarizing.  Is there any way in your professional opinion, that the sounds being made that sounds to are used by car engines right, is there any way that that sound can be made by an automobile moving away from, from the cell phone?

     A.  No, that didn't happen.

     CDC:  No further questions, Your Honor.

     MJ:  Government, cross-examination.

CROSS EXAMINATION

Questions by the Assistant Trial Counsel:
     ATC:  Thank you, Your Honor.  Dr. Papcun, how long of the recording did you receive from your counsel or from whoever contacted you to review the recording?
     A.  Approximately 15 minutes.
     Q.  Okay.  Now, it seems to me that it's a pretty short clip -- less than one second that you, that we are talking about here, is that correct?
     A.  No.  The first one is approximately a second, albeit less in the second one is a second and a half.
     Q.  A second, okay.  So both are less than two seconds?
     A.  That is correct.
     Q.  Okay.
     A.  Well, both individually.
     Q.  Both individually, okay.  It seems to me that just listening to the recording is a lot less confusing than what you just testified about.  Can you simplify with regards to the two noises what your ultimate conclusion is with those two noises?
     A.  Yes that the source of the sound is not accelerating away from the receiver.
     Q.  Now, we talked last night, didn't we?
     A.  Yes.
     Q.  I ask you was it possible that the vehicle wasn’t moving but that the gas pedal was be pushed and that would explain why you didn't detect any movement in your testing?
     A.  Yes, that is exactly right.  That completely agrees with we thought that.  The source of the sound is not moving, in your case, at all away from the receiver.  Absolutely.
     Q.  I heard you mention that during these, these gaps of revving or these revving snippets, you would expect the vehicle to move approximately 30 to 40 feet common is that correct?
     A.  No.  That was with respect to after the second revving sound.  The door closes and so -- turn back to the envelope with the calculations there.  In that space, at that point it could move ballpark 30 feet or so.
     Q.  Could, so it might not ----
     A.  Might not have gone -- yeah, could have maximally if it was zooming away, yeah.
     Q.  Are you aware that, you’ve been sitting here during testimony, is that correct?
     A.  Some of it, not all of it.
     Q.  Did you know that it was a 1994 Nissan Sentra?
     A.  I have been told.
     Q.  Okay.  Is that a high-performance car, in your opinion?
     A.  Uh, I doubt it very much if it in 1994.
     Q.  Okay.
     A.  But, may I emphasize that would further emphasize my argument that it’s going to be less than 30 or 40 feet possibly.
     Q.  Okay.  You also mentioned at some point after the first revving or the second revving, and you can correct me on which one was, that there is also a point where there is no sound.
     A.  That's right.
     Q.  Could it have been a recording error?
     A.  Error?  
     Q.  Yeah, like a -- anything County and emergency operations center that recorded this, this recording, could it have been a recording error on their part or even a microphone error on the part of the cell phone?
     A.  I have to admit that I can't rule out any possible errors in equipment all alone.  Yeah, that's possible.
     Q. Are you ----
     A.  On the other hand, there is an argument against that to, honestly.
     Q.  Sure.
     A.  Which is that what you see I can show you ----
     Q.  I'm going to stop you there -- you answer that question, thank you.
     A.  Okay, sure.
     Q.  Had never heard of the terms plosives before?
     A.  Plosive.
     Q.  Plosive?
     A.  Yes, I have.
     Q.  What does that term mean to you?
     A.  Well, it's a component of many speech sounds in many languages.  It's the ----
     Q.  Is it like making a sound like a ph or f sound?
     A.  No.
     Q.  Okay.
     A.  It's the sound that occurs when air escapes quickly from some complete closure.  So, after a p sound ----
     Q.  Okay, so a p sound?
     A.  Yeah, you hear -- if I might put it this way, a small explosion of air, so it's a plosion, explosive ---- 

     Q.  It happens----

     A.  It happens after a t sound, after a p sound.  

     Q.  And is usually a human -- is it only referenced in human speech?

     A.  Yes.

     Q.  Okay.  Can plotions make sounds that sound maybe like a car door closing?

     A.  No, they're different.

     Q.  They are very different?

     A.  Very different----

     Q.  Okay.

     A.  And I think you can see this for yourself if you go (makes a noise) which is a plosive, it does not sound like a car door.

     Q.  But the mouth it is right by the microphone?  So, you are saying it is absolutely zero chance that a closest sound could sound like a muffled car door?
     A.  Zero is a very extreme but it's just flat out different ----
     Q.  So, is there a little probability----
     A.  If you ----
     Q.  That it would sound like that?
     A.  There is no reasonable probability of that a (makes a noise with his mouth) is going to sounds like a car door closing ----
     Q.  Okay.
     A. ----in my opinion.
     Q.  Okay.  You know what a fricative is?
     A.  Yes.
     Q.  What’s a fricative?
     A.  A fricative is a sound made from a narrow enough constriction of the mouth to create a turbulence or hissing sound.
     Q.  Could that sound like a car door?
     A.  No.
     Q.  Possibly?  A probably of 0%?
     A.  Honestly, I don't think so.
     Q.  So, a very low probability?
     A.  Extremely low.  Honestly, I invite you to make an s sound and make it sound like a car door closing.
     Q.  The reason why I really asking these questions, is because -- correct me if I'm wrong but can expelling breath directly into a microphone cause an overload on the microphone?
     A.  Yes, it can.
     Q.  And if so, can its cause, like, artifacts and the sound recording of something strange that just the sound like speech but it sounds like something else?
     A.  Yes, that can happen.
     Q.  Okay.  What does automatic gain control means you?
     A.  I'm sorry, what ----
     Q.  Automatic gain control?
     A.  It’s a systems wherein a recording ----
     Q.  I’m referencing, I’m referencing the cell phone call placed by Miss No Moccasin in the recording -- or the operator at the dispatch; how does this automatic gain control interplay between those two, two objects?
     A.  Automatic gain control is a system wherein the system itself effectively operates the volume control in order to make soft sounds louder and loud sound softer, so that there is a bounce between them.
     Q.  So when the 911 operator starts talking over Miss No Moccasin’s voice, can there be a momentary limitation on that recording due to this automatic gain control?
     A.  That would typically occur immediately after the operator speaks.  So that could happen, yes.
     Q.  Okay, so could that also cause to have artifacts and not recording?
     A.  Yes, it does.
     Q.  Let's talk about Doppler issues again.  I know you talked about that with Mr. Puckett.  Let's say, that person standing next to that car in that car is not in gear, in park or maybe in a really low gear and just over revving and it's clearly not moving very fast, what a lack of Doppler effect be consistent with that?
     A.  Well, as I understand what you just said, if the car is not in gear then absolutely so.  A car is not moving and that's what I tried to point out.
     Q.  So at this frequency graph, is it possible that I  would see something like that, or be it virtually horizontal lines?
     A.  Well, oh, certainly.  If again, if the car not moving, this is exactly what you will see.
     Q.  Thank you, Doctor.  I want to ask you about pitch, from the increase of an engine revving up.  If an engine increases its revolutions, does its pitch increase?
     A.  If I may be a little, um, picky with respect to technical terms, technically speaking the frequency is increasing ----
     Q.  Okay.

     A.  Cause that ----

     Q.  Some people refer to frequency ----

     A.  That’s the electronic measurement, right.

     Q.  Okay.

     A.  Now the human perception of increased frequency is in general, but not completely an increase in pitch.

     Q.  Okay.  So look at it -- and a motorcycle when you’re in low gear, it kind of sounds a low hum, and then when you get into higher gear it sounds at a higher hum?

     A.  Exactly, yeah.

     Q.  Okay, great.  If a vehicle was in close proximity, and then started moving away from that initial position, increasing its RPMs as it moves away, would you hear that increase in that frequency as it moved away?

     A.  Yes.

     Q.  Okay.

     A.  Well, wait.  I'm sorry, I have to catch myself and be precise here, it wouldn’t be as a result of moving away; presuming it would be the result of an increase in frequency -----
     Q. Okay ----
     A.  If it is going faster, and then you will hear an increased frequency and then perception of that is gonna be a higher pitch.
     Q.  Okay, so there can be an increase in frequency or an increase in pitch, if the vehicle moving?.
     A.  Well, it has nothing to do with whether the vehicle is moving away; it only has to do with an increase RPM of the engine.
     Q.  What I am asking, is would a recording device detect that increase in pitch as the vehicle moved away because the RPMs are rising?
     A.  I may not be explaining myself right.  If there is an increase in pitch, presumably the recording device will record the increase in frequency that's perceived as pitch.  But it has nothing to do with where the vehicle is.
     Q.  Well, this is confusing then to me because it seems to be contradictory proposition that all objects moving away would exhibit this Doppler effect and that frequency would actually go down?
     A. That’s not what ----.  Again, I’m trying to be very precise here.  Um, as the engine speed increases there is generally going to be an increase in frequency, naturally.  But then if, the vehicle is also moving away then there will be, in addition to that, if the vehicle is accelerating away there will be a curved reflection of that fact in terms of the components.
     Q.  I guess, to me it seems like if you adjusting the variables, depending on how quickly the RPMs are ramping up and how far the vehicle is traveling, you could almost trick the Doppler and to kind of pulling out lines up instead of having the Doppler effect show it going down because of the frequency changes and the distance of the vehicle.  Is that true?  Did you pull that line up depending on the frequency?

     A.  I'm trying to think of how you could trick it.  I am not sure if there is no way to trick it.

     Q.  Okay.

     A.  However, under the -- and I would have to think about that pretty carefully.

     Q.  Okay.
     A.  Under the circumstances I've seen here, there is no indication of that kind of trickery.

     Q.  Now, you talked about the ambient sounds a little bit and how at some point the ambient sound just like disappear?

     A.  Um, not disappear, substantially disappear and certainly change.

     Q.  Okay.  Would it be consistent that a vehicle is here -- ambient sounds because of the vehicle running, the vehicle moves away; now you can't hear the vehicle anymore; the ambient sound is less from a nonmoving object?

     A.  The suddenness of the change in this case, I think argues against that theory.

     Q.  Okay.  Dr. Papsun, did you collect any exemplars in relation to this case?  Did you go out and record a 1994 Nissan Sentra?

     A.  No, as I understand it, in this case that car is no longer available.  I certainly ask for it because that would have been ideal, but I just didn't have it.

     ATC:  I have no further questions, Your Honor.
     MJ:  Defense, any redirect?
     CDC:  Yes, just briefly, Your Honor.
REDIRECT EXAMINATION:

Questions by the Civilian Defense Counsel:
     CDC:   Dr. Papcun, early, early in the cross-examination period there you wanted to explain something and so I'm going to give you an opportunity to do that.  It had to do with a recording error, microphones, can't rule out -- did you hear anything or did you detect anything with your equipment or with your ear anything consistent with um, some recording error happening or mechanical error?

     A.  No, everything I saw was typical through this kind of recording; heard such things as sounds died out, in no way that was consistent with the way sounds die out in recordings.  You know, it may look as though or may sound as though sounds to stop instantly, but in reality they don't.  You hear echoes and sounds die out, so, that's what I saw in this recording.  While I cannot absolutely deny there was no equipment malfunction, I saw no evidence of anything like that.

     Q.  And, and to my mind, I am not an expert but it would seem to me that -- did you see any evidence of any diminution of functioning of the receiver as evidenced by less vibrant sounds later on after the engine sounds or, was there any evidence that the receiver stopped working well?

     A.  No, not as far as I could see.

     Q.  I think towards the end there, of what the captain was trying to get at was, whether the graphic displays that you showed us of the spectrum analysis could be explained by a perfect canceling out between two effects -- the Doppler effect in the increase in frequency of the sound -- the frequency of the RPMs of the engine.  So, so can you elaborate on that?  But let me tell you this -- let me ask you this.  What is the likelihood that the speed of the vehicle would match the frequency of the revving the engine?

     A.  I understand the question, I think.  Um, I can't rule out that there is no possible mathematical manipulation that would cancel things out precisely.  But understand here, there would have to not only cancel out the effect of the engine increase which accounts for the slope of those lines, but would also have to cancel out the curvature, so I can't rule out that there is no mathematical manipulation that could do that, however, under anything I see here there is no indication of anything like that.

     CDC:  All right sir, thank you very much.  No further questions, Your Honor.

     MJ:  Government, any recross?

     TC:  Yes, Your Honor.  Just one moment.
RECROSS EXAMINATION

Questions by the assistant trial counsel:
     ATC:  Dr. Papcun, um, can a decrease in the overall ambient level -- but that just be relevant to an increase in the distance between two objects?

     A. Oh, yeah.  I don't think that's the case here but it certainly can be, in general.  

     ATC:  No further questions, thank you.

     MJ:  Defense?

     CDC:  No, sir.

     MJ:  All right.  Defense, to subject this witness to recall?

     CDC:  Yes, Your Honor.  

     MJ:  All right.  
[The witness, after being instructed not to discuss his testimony, was excused and returned to the galley, subject to recall.] 
     WIT:  Thank you.
     CDC:  Your Honor, at this point me request 15 minutes to do a combination of prepare for the next witness and also to break down this equipment.

     MJ:  Yes, you may do so.

     CDC:  Thank you, sir.

     MJ:  We'll be in recess for 15 minutes.
[The court recessed at 1459 hours, 12 October 2011.]

[END OF PAGE]

[The court reconvened at 1521 hours, 12 October 2011.]
     MJ:  Please be seated.  Court is called to order.
     ATC:  All parties are present.
     MJ:  Defense counsel.
     CDC:  Your Honor, the next witness is Major Campbell.
     MJ:  Proceed.
MAJOR CHRISTINE L. CAMPBELL, United States Air Force, was called as a witness for the defense, was sworn and testified as follows:

DIRECT EXAMINATION
Questions by the Civilian Defense Counsel:
     ATC:  Please state your full name, rank and unit of assignment?
     WIT.  Yes, my full name is Christine Lynn Campbell.  I'm assigned to the 7th Air base wing, the 7th medical group.
     Q:  That’s here at Dyess Air Force Base?
     A.  Yes, sir.
     Q.  And you are a major?
     A.  Yes.
     CDC:  With the court's permission?

     MJ:  Proceed.

     CDC:  Major Campbell can you can you tell the court a little bit about your educational background?  All of your educational training?

     A.  Yes, sir.  I actually attended medical school at the Uniform Services University of Health Sciences in Bethesda, Maryland.  From there went into the psychiatric residency at Wright-Pat Air Force Base ----

     Q.  Can we get some dates?

     A.  Oh, yes, sir.  I graduated from medical school in 2001; graduated from residency in 2005 in psychiatry; and I got my board certification in 2006.  
     Q.  What goes into getting a degree in psychiatry?  What, what are the components of that?
     A.  The component mainly is going to medical school and then doing four years of psychiatric residency training.
     Q.  And how long as medical school?
     A.  Four years.
     Q.  Is that a total of eight years?
     A.  Yes, sir.
     Q.  Tell us about your Air Force experience?
     A.  I've been in the Air Force since 1995; I came in off the streets and went to OTS and became a communications officer and about two years later, I was accepted to go to medical school and so I attended USUHS Medical school and then I did my residency; after that I went to Little Rock Air Force Base where I spent almost a year there; and then I went to the Air Force Academy and spent three and half years there.
     Q.  Which three years at the Air Force Academy?
     A.  From 06 to 09 and then I was assigned at Dyess, and I am technically the Chief of the medical staff at Dyess.
     Q.  Did you know a Major Keen at the Air Force Academy?
     A.  No, sir.
     Q.  My son-in-law ----
     A.  Oh, okay.
     Q.  He’s instructor.
     A.  Okay.  Large place.
     Q.  Right.  When did you -- how long have you been practicing psychiatry?
     A.  If you consider since after residency, since 05, I've been in engaged in psychiatry since 2001.
     Q.  Okay.  Dr. Campbell, do you know First Lieutenant Burke?
     A.  Yes I do, sir.
     Q.  How do you happen to know him?
     A.  I came to know him through the sanity board evaluation.
     Q.  Okay, so you conducted a, a, an RCM 706 board?
     A.  Yes, sir.
     Q.  When you first notified that you were to do that?
     A.  I don't remember.  
     Q.  Was it this year?
     A.  Sorry I don't have the date.
     Q.  Sometimes----
     A.  Earlier this year.
     Q.  When he used the word board that can be more than one person?
     A.  Yes, sir.
     Q.  So, you are a member of the board?
     A.  Yes, I was a senior member of the board; the other members were Dr. Jonathan Gorham, he is a psychologist; and then Dr. Gregory Williams, he is another psychiatrist.
     Q.  Two psychiatrists and a psychologist?
     A.  Yes, sir.
     Q.  Okay.  What was your understanding of, of your charge?  What were you supposed to do?
     A.  Our task was essentially to determine whether or not Lieutenant Burke actually has a mental illness currently, or whether he suffers some sort of mental health condition at the time of the alleged events.
     Q.  Okay.  Talk to us about the methodology employed not only by you, but by others as part of the board?
     A.  You serve.  Well, Dr. Gorham essentially performed psychological testing with Lieutenant Burke prior to our meeting.  He essentially said that -- there wasn't anything sort of notable from the testing that it all looked pretty good.  I am not a psychologist, not an expert in psychological testing.  So, essentially the three of us sat down with Lieutenant Burke and dated sort of a standard history ---- 
     Q.  Medical history?
     A.  Medical history, sir; psychiatric history, we talked about sort of the social history, school performance; sort of the events that were discussed here.
     Q.  Did you have access to other information that describes the events discussed here?
     A.  We did, sir. 
     Q.  Do you recall what those were?
     A.  We had access to the 911 phone call; we had several of the witness reports, we had a whole slew of documents to review.
     Q.  Okay.  So, from beginning to end, how long did it take you to complete your evaluation and issue a report?
     A.  I don't recall exactly but it was several hours.  We probably spent a good two hours reviewing documents ahead of time and then met with Lieutenant Burke for probably about an hour and a half to two hours.
     Q.  Did you lack access to any information that would open my helpful to you?

     A.  At the time, I didn't believe so, and I don't think so now either.

     Q.  Can you tell us what the overall conclusion of your board -- what were your board findings?

     A.  After talking to Lieutenant Burke, really believed that he was sort of a victim of the perfect storm.  He had ----

     Q.  Describe that for us?

     A.  Well, he had -- he was just coming back from a deployment where it had been a novel situation for him; and that deployment it sounded like they spent a lot of time just kind of working out, hanging out; he hadn’t slept very well; he watched a lot of the show 24 and then essentially, when he actually was going on the flight home, he was quite sleep deprived and on the flight home he describes taking the go pills like they normally would, just kind of standard procedure.  He didn't take excessive amounts of the pills, he sort of took them as directed; everything seems kind of normal to everybody.  When he got back -- still he hadn't slept for hours and hours -- I don't have the like, actual numbers in front of me but it was a very long time.  When he got back, it pretty much summed it like everybody one out, had some dinner, had a couple of drinks which Lieutenant Burke was encouraged to go out, relax, kind of loosen up, it you know, party, have fun.  So, he had a couple of drinks; he kind of got linked with another person ----

     Q.  And had more drinks?

     A.  In the squadron and had more drinks; went out with that person -- he still very sleep deprived.  Adding a little bit of alcohol; having the Dexedrine onboard -- I thought from his description, it sounded like significant peer pressure from dealing with more senior people but certainly, you know, it was kind of like -- just let loose and have fun.  And so, he was trying to sort of follow through and do that and it sounds like the way the evening progressed, at some point Lieutenant Burke just really sort of forgot what was going on during the course of the night----
     Q.  Explain that to us?  What do you mean you forgot?
     A.  He really doesn't recall events and I think when I first was looking at the, the evidence that was presented, I was very skeptical -- I was like, yeah right, forgot.  But upon interviewing Lieutenant Burke -- and that's why we spent so long and residency actually make the residency four years in psychiatry because we really are the instruments.  As psychiatrist’s kind of say, he know, is this person sincere, not sincere.  Not that humans are ever really good at detecting who's lying, you know 100%, but Lieutenant Burke just was very sincere, very believable in his not remembering, not recalling events and the stories that he told us were essentially what he had been told by other people  And so, even though initially, I thought it sounded like bologna.  Um, when I met him, I just, I didn't believe that at all.  You know, it sounded like all these things were playing into the situation.
     Q.  Well, take us to your diagnosis, then.  The first question is was he suffering from a severe mental disease or defect?  How did you answer that question?
     A.  Um ----
     Q.  At the time of the alleged offense.
     A.  In terms at the time, we thought yes.  We thought that most likely Lieutenant Burke was suffering from delirium at that time because he did per reports seem to believe that he was Jack Bauer and he is most obviously not, so ---- 
     Q.  What did he talk about?
     A.  Since that is a TV character.
     Q.  Or talking about Jack Bauer?
     A.  Or sort of acting as such.  So, it certainly sounded like he wasn't oriented to person; he wasn't really -- it wasn't certain he was oriented to place or to time.  At that time, he was definitely not perceiving things as they really were.
     Q.  Did you attribute a -- well, did he appear when you evaluated him, to still be suffering from a mental disease?
     A.  Oh no, sir.  Not at all.
     Q.  What is his current psychiatric diagnosis?
     A.  None.
     Q.  Zero?
     A.  Uh, huh.
     Q.  Is that good?
     A.  No diagnoses -- yeah.
     Q.  Best way to be?
     A.  That's a good way to be, absolutely.
     Q.  To what did you attribute -- to what or what things did you attribute him entering a state of delirium -- I'm going to be described what that means in a moment but to what did you attribute that?
     A.  Essentially, the sleep deprivation, potential use of the substances Dexedrine and of alcohol use, also.
     Q.  Okay.
     Q.  I think probably the sleep deprivation was a very large factor contributing to poor choices or poor judgment along the way.
     Q.  What is what s delirium?
     A.  Delirium is essentially, not being oriented to time, place, person, just kind of being, being out of it.
     Q.  Can you give us some examples or analogies to help illustrate?
     A.  Well, maybe most people are familiar with someone who has a high fever, sometimes they could have a delirium, they might be hallucinating, they might not remember -- they might not really be oriented to the actual situation where there aren't giant spiders in the room trying to attack them and kill them.
     Q.  Based on the reports you read, witness reports and things about what happened and everything, were you able to understand sort of the alternate -- a description of the alternate reality in which he was experienced himself, like the components of that, what were they?
     A.  For me, I guess it seems kind of clear that those things that we sort of expose ourselves to and we all see this when you dream, it's what are your dream components -- there were things that you sort of experience in the last couple of days; program you watch; people you talk to; things you have thought about and it was something that he had really sort of saturated his brain with these -- this show 24 and is in life that was very, I guess accessible to him in his mind.
     Q.  There seems to have been some, uh, uh, I'm going to use the term, I do not recall if I use it -- it seems to be some form of paranoia.  Can you describe -- does he have to be present for you ----
     A.  Yes, yes.
     Q.  Described that, describe that?
     A.  It seem more like -- if you are in the same situation, that he described, I think you will be paranoid to if all of a sudden you found yourself in a place where you don't know exactly what's going on; pinned in the middle of the hills in South Dakota; it's very dark; he’s unfamiliar with the area's so people that he doesn't know; he’s in a car and ----

     Q.  And he imagines what?

     A.  He imagines, probably been kidnapped----

     Q.  Um ----

     A.  Or maybe they are trying to harm him.

     Q.  So, let me ask you from your psychological -- psychiatric expertise.  Is -- would that appear to be real to someone in a delirium state?
     A.  Yes, sir.
     Q.  Why?
     A.  Because it is possible in that state to interpret, well sort of, interpret things in a different way you know, not be able to -- I think I am not explaining this very well -- but you can see someone who's may be trying to help you -- let's say, you are suffering a high fever; you’re in the hospital, a nurse is coming toward you trying to help you and give you some medicine, you might think oh, the nurses trying to poison me.
     Q.  If you think there is some conspiracy?
     A.  Right, or if you are not really thinking clearly -- not realizing okay, the nurse is actually trying to help you.
     Q.  Based on your reading of the eyewitness reports and so forth, um, and, and of the kinds of its things that Lieutenant Burke was saying, did he appear to have acted consistently with his perception of this alternate reality?
     A.  Yes, sir.
     Q.  And, and how did you conclude that?
     A.  Um, just from, you know, if as he, as he was describing, if you feel like you’re being threatened, then you are going to do whatever you can to kind of escape or get out of the situation -- to get to a safe place.
     Q.  Based on the evidence, does that seem to be what happened?
     A.  Yes, sir.
     Q.  Is a normal reaction for someone who feels threatened in a life-and-death situation, to flee?
     A.  Yes.
     Q.  Okay, um, now let me ask you, you talked about the perfect storm being a mixture of components that were contributory or a war could've been contributory to this condition.  Can you address those individually, and let me first start with extreme sleep deprivation.  Can extreme sleep deprivation, depending on the individual, bring on a state of delirium?

     A.  Yes, sir.

     Q.  And how do you know that?

     A.  From my training.

     Q.  So, is it possible for someone to enter a state of delirium, let's say on 30 to 36 hours of sleep deprivation, without any contributory effect of alcohol or Dexedrine?

     A.  I would say yes, probably depends on the person, some people are probably better conditioned and other people may actually have signs and symptoms of delirium at a sooner point.

     Q.  Um, would ----

     A.  But certainly, he was, he was up for an extended period of time for anyone, I would say.

     Q.  Would the introduction of multiple doses of Dexedrine been contributory to his wakefulness or lack of sleep?

     A.  I would say, usually yes.

     Q.  Is that the purpose of it?
     A.  Most people, yeah it would keep them awake.
     Q.  Do you know is it possible----
     A.  But I don't, sorry.
     Q.  I'm sorry.  Is it possible to have an adverse and unknown sort of un-preknown reaction to Dexedrine?
     A.  I would say, yes.  
     Q.  Could you have a psychotic reaction to it?
     A.  It's possible.
     Q.  That has been reported?
     A.  Yes, sir.
     Q.  Could a person who is both extremely sleep deprived and let's say perhaps having, I don't know perhaps having an adverse reaction to Dexedrine, enter a state of delirium without drinking alcohol at all?
     A.  I would say, probably, yes.
     Q.  Can you say for sure whether, but for the alcohol, Lieutenant Burke wouldn't have become delirious that evening?
     A. Oh, no.
     Q.  Why not?
     A.  Because we just really never know for an individual.  Certainly that is true for doctors who practice, I mean, you can have a medication that works for 80% of your patients but 20% it doesn't work for, or one person may have an unusual reaction so, really when I give people medications, I look at it and say, or really anything can happen, so we really don't know, we can't predict it; we don't have, we don't have that level of technology where we could say, oh well his liver processes at this rate, or for certain this is how it would affect his brain; or this is how it would affect, you know his overall physiology.  We just don't have that technology.
     Q.  Okay, so, would you ever in this situation, would you ever be able to offer the opinion that, had he just not had any alcohol that night he wouldn't have become delirious?
     A.  No.
     Q.  Um, well let me ask you.  How many 706 boards have you been part of?  This is my second one, so not a lot.
     Q.  Okay, but was it -- were the directions that were given to you in the order for the board clear in terms of your profession as to what questions need to be answered?
     A.  I thought they were clear.  I thought it was, you know, it's a difficult case.
     Q.  Have you experienced in your Air Force career, either by seeing or treating patients connected with bad behavior resulting from alcohol use?
     A.  Yes, sir.
     Q.  Did this look like a typical bad behavior due to alcohol abuse case?
     A.  No, not alcohol alone, I didn't think so.  I haven't personally seen any cases where, without the influence of other drugs in addition to alcohol or other factors in addition to alcohol did things go so awry.
     Q.  Like, like sleep deprivation?
     A.  Yes, sir.
     Q.  Based on your evaluation of Lieutenant Burke, you said you looked at his medical records and health records?
     A. Uh, huh.
     Q.  And any psychiatric records he may have had----
     A.  Um huh.
     Q.  Or may not have had?
     A.  Which he did not have.
     Q.  He did not have.  Were you aware that part of the Air Force aviation program is that aviators to ground test they say with the use of Dexedrine.  Was that reflected in his record?
     A.  Yes, sir.
     Q.  Okay.  Is there ever a test of the medication on an individual where they have him take four doses of the medication to check their reactions, you know?
     A.  That is not typical for the ground testing, so that dose he had actually taken over that period of time, he had never taken before.
     Q.  In your psychiatric opinion, is there any reason to believe that Lieutenant Burke could have anticipated that if he drank alcohol that night he was going to lose his mind?
     A.  No, I'm pretty sure that if he thought that he wouldn't have done that.
     Q.  But, would there be any way for this to be foreseeable for him?
     A.  Can any of us see the future?
     CDC:  One moment, Your Honor.
     MJ:  Yes.
     CDC:  Thank you, Your Honor.  Dr. Campbell, what is a blackout?
     A.  A blackout would essentially describe a period where people just don't remember.  It could be drug-induced; it could be essentially just like a dissociative event where a person just doesn't remember.
     Q.  Is that the same as amnesia?
     A.  It is sort of a type, but not -- you know, I don't really, I wouldn't say I understand to that level of detail.  Usually when people talk about blackouts, they blacked out is usually because they drink a lot of alcohol and they just you know, forgot.
     Q.  Is it -- maybe this is imprecise but is a blackout the same as the concept of the movie camera is running that there is no film in it?  By that I mean are you just not laying down a memory of what is happening at the time?  Is that what a blackout is?
     A.  Right.
     Q.  Maybe that's not accurate?
     A.  Yeah, I don't really know.  I wouldn't say, I wouldn't say I personally am familiar with the mechanism of that.
     Q.  Is the concept of blackouts different from the concept of delirium?
     A.  Yes.
     Q.  What's the difference?
     A.  I would say, I don't think blackout is a technical, medical term.  You can----
     Q.  So, I am sorry.
     A.  Lose consciousness, you know or someone can just not have a memory of events.  They can have amnesia, they can have a transient amnesic event; they could not remember anything about themselves or a global amnesic event -- even in this case, oftentimes when people are delirious they don't really remember the events as other people might remember them or they may not remember them at all.
     Q.  Do they always both exist together like if you were -- if you become delirious is it common that someone doesn't remember that delirious.
     A.  I am not certain about that, but I don't think the two have to exist together.
     Q.  Is it surprising that they appear to have existed together in this situation?  Does it surprise you?
     A.  Not really.
     Q.  So, knowing what you know about what happened that night, does it surprise you that he would not have a full memory of the evening before?
     A.  Not really.
     Q.  That could happen medically?
     A.  Absolutely.
     CDC:  No further questions, Your Honor.  Thank you.
     MJ:  Government, cross-examination of the witness?
     ATC:  Yes, Your Honor.
CROSS-EXAMINATION

Questions by the Senior Trial Counsel:
     ATC:  Good afternoon Dr. Campbell.
     A.  Hi there.
     Q.  You mentioned a moment ago that this was this is the second RCM 706 board that you have done?
     A.  Yes, sir.
     Q.  You said that this is kind of a difficult case?
     A.  Um hum.
     Q.  What makes you say that?
     A.  I think it was difficult and that there was a lot of information to look at and then also difficult just to you know, because sort of to avoid the biases in the case.  You know, when I sat down I wasn't certainly thinking you know, really, come on give me a break kind of thing and then when I met with Lieutenant Burke I felt, you know, it seems pretty clear what had occurred----
     Q.  Your initial ----
     A.  Or what could have happened.
     Q.  So your initial position was you know you are in a position to try and diagnose or describe a condition of someone who is highly intoxicated?
     A.  No, I guess trying to be fair to him when you are ready reviewed the evidence at a time and try to go into the interview being unbiased or trying to set that bias a side.
     Q.  What is the bias that you are talking about?  
     A.  The bias would be reading through the evidence and thinking of this kid just got drunk.
     Q.  So you initial position was this guy was really drunk and your trying to find out what the diagnosis best fit him?
     A.  Well when -- after we interviewed him, trying to think -- there really isn't a diagnosis.  I don't think that describes the situation, that's part of the problem.  I think its multi-factorial and we don't have a diagnosis to describe that.  I think the diagnosis that best fit and is appropriate and is accurate is the delirium for that time period.
     Q.  Okay.  So, you said there wasn't accurate diagnosis?  Is that what you just said?
     A.  I think he pulled that out of context.  I mean, there wasn't a diagnosis to describe all of the factors.
     Q.  So the one that best fit, what showed up in a report, correct me if I'm wrong, is other substance abuse in classification delirium?
     A.  Right.  I'd say there isn’t a diagnosis to sort of describe all the other elements there.
     Q.  The diagnosis that you reached is the one that I just mentioned?
     A.  Right.
     Q.  Can you describe what that is?
     A.  The delirium?
     Q.  Right.
     A.  It's essentially not being oriented to person, two times, took place, to situation.
     Q.  Okay and it was difficult to come to the one that fit best.  How did you arrive at that diagnosis?
     A.  After much discussion and then also just going back and looking at the reports, what other people described which really were at of character for him.
     Q.  Okay.  In your experience, how common is that diagnosis?
     A.  How common is it in terms of what?
     Q.  How much experience do you have with it?
     A.  In terms of hospitalized patients, some experience in seeing delirious people and actually in seeing other folks who were delirious based on just other medications they had ingested.
     Q.  So, you don't with patients that have been suffering from delirium?  Yes, sir.
     Q.  How many patients have you dealt with it?
     A.  Probably 10 to 20.
     Q.  Okay and I guess maybe this is asking for a big ballpark figure, but how many patients have you dealt with over the course of your career would you estimate?
     A.  I really don't know.
     Q.  Would you guess more than a hundred?
     A.  Definitely into the thousands.
     Q.  Okay, so into the thousands, of those you estimate how many you felt had delirium cases? 
     A.  Well, I personally treated the person.
     Q.  Okay.  The delirium that we are talking about, at issue here, is it fair to say that, that occurred over a matter of a few hours that he was suffering from it -- if that's in fact what he was suffering from?
     A.  Right.
     Q.  How common is that that it would occur over such a short period of time?
     A.  Well usually, it doesn't last for long periods of time.  I don't have the data right here on what is the average span for delirium, but most people who are delirious are actually treated or they get some sleep and the delirium is resolved or you know, whatever sort of toxin they ingested, just passes.  They get fluids, they get food, they get rest and they get better----
     Q.  And they metabolize whatever was in their system?
     A.  Right.  Their illness or if they have an illness and they get antibiotics are treated and their delirium can resolved.
     Q.  Okay.
     A.  So, I really don't know, I'm sorry.
     Q.  Okay.  So, I'm going to get into what you actually looked at and arrived at your conclusion, part of which he did was interview Lieutenant Burke, correct?
     A.  Um hum.
     Q.  You also reviewed some documents, correct?
     A.  Um hum.
     Q.  What documents did you interview?
     A.  I reviewed most of the documents on this CD that we were presented.
     Q.  Okay.  So, in their, were there some witness statements?
     A.  Yes, sir.
     Q.  Was there a police report or anything like that?
     A.  Yes, sir.
     Q.  Okay.  Was there a statement from Lieutenant Burke?
     A.  Yes, sir.  Okay.  You mentioned -- defense counsel asked you, you said that you didn't really recall what happened that evening, did he recall the events?
     A.  He didn't recall all of the events.
     Q.  Okay.  And you said he, for your assessment, he seemed believable?
     A.  Um hum.
     Q.  Okay.  He didn't recall all of the events but he actually remembered quite a bit, isn't that true?
     A.  I would say that's a judgment quite a bit, I don't know what that means.
     Q.  Okay.  He recalled going out to dinner and going to several bars that night, correct?
     A.  Right.
     Q.  He recalled eating out with a woman -- he gave a description of her and she was between 5 foot eight, 5 foot 10 and around 160 pounds?  Do you recall that reading the statement?
     A.  Not specifically.
     Q.  Would it help you to see that statement?
     A.  Sure, if you want.
     TC:  Your Honor, I have what is been marked as Prosecution Exhibit 12 for identification.  Air Force form 1168, dated 14 October 2010; it's an eight-page document.  Providing the original to the court reporter and working copy to the defense counsel and a working copy to the military judge and providing a copy of Exhibit 12 to the witness.  Do you recognize that document and is one of the statements that he reviewed?
     A.  Right.  This is his statement.
     Q.  Can I have you take a look at on the second page of the ----
     A.  Oh, where he puts the height?  I just didn't -- I didn't recall that specific height range.
     Q.  Okay, I will retrieve Prosecution Exhibit 12.

     A.  Yes, sir.  Okay.
     Q.  The exhibit from the witness.  Thank you ma'am.  So you do recall Prosecution Exhibit 12. 
     A.  I do recall reading that.
     Q.  Okay.
     A.  I just didn't recall all -- every specific detail of that.
     Q.  Yes, ma'am.  You described in the statement, after they left the bar, stopping off at the gas station, getting some beer; going up to Dinosaur Hill ---- 
     A.  Um, huh.
     Q.  He and the woman and his wingman ---
     A.  Yes, sir, sorry.
     Q.  He also described teaching a woman how to two step while his wingman kept drinking.
     A.  Uh, huh. 
     Q.  Okay.  He describes a group of Hispanic males showing up and then he spoke to them in Spanish, do you recall that?
     A.  Yes, sir.
     Q.  He told you in the sanity board, you remember him saying that he was pressured by his senior officers to drink that night?
     A. Um, I don't believe he used the word pressured.
     Q.  Okay.  What do recall him saying about that?
     A.  I don't remember his exact words, it was more encouraged.  He was encouraged to just go and have fun and just relax.
     Q.  Okay.  Do you recall in his statement where he said at one point, “follow her up on dinosaur drive" he had a beer in hand and decided he was to draw to drink more and deported instead as?
     A.  Yes.
     Q.  He said that he made that choice?
     A.  No, I recall reading that.
     Q.  Do recall that?
     A.  Uh huh. 
     Q.  And you also recall in his statement the statement that he reviewed that, that one .you were called very vaguely -- this was after they left the guys that they had been speaking Spanish to -- do you recall very vaguely realizing that he was in the car with a driver who had been drinking and he starting shouting to pull over?
     A.  If that is what's written, then ----
     Q  And I'm looking at Prosecution Exhibit 12; providing a copy of that to the witness.  Would you mind going ahead and flipping to page three of that exhibit, ma'am?
     A.  Okay.  He does write in here, I did not remember this part until Captain Adams told me the next day.  And even then it's just a faint recollection.  I think it’s unclear -- I don't know, I don’t know if anyone can say precisely when he kind of stopped recalling the events of the evening----
     Q. What ----
     A. Or, what's actually been sort of suggested to him, told to him, you know, sort of all that -- you know, it's like, oh, do you remember you did this and then the next day----
     Q.  Yes, ma'am., understood and this is ----
     A.  So I don’t know.
     Q. In the statement he said he vaguely remember, vaguely recalled, realizing that he was in a car with a driver who had been drinking and starting shouting to pull the car over.  
     A. Um, huh. 
     Q.  And he also said ----
     MJ: All right, Dr. Campbell, if you don't mind giving him a verbal yes or no because all of your answers must be picked up on the record.
     A.  Yes, sir, I'm sorry yes, sir.  Thank you.
     MJ:  The head nods in the uh, huhs, thank you.  
     TC:  I’m sorry Major Campbell would that be a yes, correct?
     A.  Yes, sir.
     Q.  Okay.  He also says a little bit further down he recalls, vaguely recalls having said that they were CIA's, is that right?  
     A.  I just want to verify of that here on the fifth sentence there, I was accusing them of being CIA agents ----
     MJ:  All right, trial counsel this exhibit has not been entered into evidence.  Are we refreshing the witness's recollection or is she testified to the contents of it?
     TC:  Yes, Your Honor, I apologize.  I'm refreshing for recollection.
     MJ:  All right then you must take it from her and ask her if she has ----
     TC:  I am retrieving prosecution Exhibit 12 for identification from the witness.  Again, just clarify Major Campbell, do you recall in viewing his statement that in a statement where he said, he was accusing of being CIA agents and he vaguely remembered saying they were CIA agents?
     A.  I saw that written there.
     Q.  Okay.  So, would it be accurate to say that he doesn't recall what happened that night; would that be a fair statement?
     A.  I think it's true that he recalls some of the events of that night.
     Q.  And it is also true that talking to his wingmanhelped jog his memory?
     A.  That, that appears to be the case on the statement.  I don't really know.
     Q.  He mentions that the -- I think the term that you used and used it with us that night, that led to this.  The fact that we are talking about and correct me if I'm wrong, are sleep deprivation, him being up for a long time, that's one factor; second factor, being his go pills, this amphetamine that helps you stay awake, correct; and the fact that he had been consuming alcohol, is that right?
     A.  Um hum.
     Q.  That is really the fact that we are talking about?
     A.  No, we're also talking about their was peer pressure -- my term, not his term, my term in terms of you know, senior officers encouraging him to have a good time, go out; he as a wingman with him also but the wingman is again, encouraging him now to get in a car with someone who's been drinking.
     Q.  Okay.  Is that what you said he was encouraged to get into a car with someone who has been drinking?  
     A.  Well, they were, they were staying together.  I don't think those were his -- I don't remember his words.
     Q.  So when you say peer pressure, is it fair to say that that is your assessment of what happened?
     A.  Yes, sir.
     Q.  Okay.  And you are saying that based on the fact that he was with senior officers, they all went out and he felt obligated to do with them?
     A.  Well they were -- that were going out as far as I understand, then he was to encourage to go out after that----
     Q.  Okay.  In your assessment----
     A.  Per his report.  He was ----
     Q.  Your assessment, I'm sorry go ahead.
     A.  My assessment is that there was definitely social and peer pressure for him to go out-- to continue to stay up versus returning back to the BLQ and sleep.
     Q.  Okay.  No indication that anyone was saying, you are going to drink; I’m warning you.
     A. No, it didn't appear to be coercive.
     Q.  Okay.  If I can try, we're going to try to sort of piece this out -- do you have an assessment of what those four factors we talked about, which of them is the predominant factor?
     A.  Something probably the sleep deprivation is, is a very large factor here.
     Q.  Okay.  The sleep deprivation -- your assessment as to the largest factor?
     A.  It's hard to say which one is the largest factor.
     Q.  Okay.  So, you think it is a big factor, sleep deprivation?
     A.  I think it's a huge factor.
     Q.  Okay, okay.  What your understanding of how much Lieutenant Bourque had to drink that evening?
     A.  Significant.
     Q.  When you say significant, can you estimate the number of drinks.  Duty give that ----
     A.  I think he estimated, um 12, at least 12 standard drinks.
     Q.  Okay.  Over what appeared a time or talking about, is your understanding?
     A.  Over a period of hours, but it was still significant alcohol consumption.
     Q.  Okay.  And so, we can agree that the alcohol consumption was also a significant factor and ?????40128 him?
     A.  I would say that the alcohol was a factor.
     Q.  But not as big a factor as the sleep deprivation?
     A.  I still think sleep deprivation was a very big factor.
     Q.  What your understanding of the interplay, I mean the guilt filled Dexedrine, and sleep deprivation?
     A. Um, I really don't know precisely, I don't know precisely for Lieutenant Burke other than by taking those pills he was essentially -- if they were to prevent him from sleeping and he didn't sleep very much.
     Q.  And he is able to stay awake?
     A.  Right.
     Q.  And he is able to continue drinking?
     A.  Able to continue a number of activities.
     Q.  Okay.  Um, so sleep deprivation is a significant factor.  You would agree to voluntary intoxication as a contributing factor?
     A.  Alcohol is a factor.
     Q.  Okay.  Because it would be pretty outrageous to say that 12 drinks over the course of an evening, did not have some role in the outcome, correct?
     A.  Outrageous is certainly a judgment, but I would agree that the alcohol was a factor.
     Q.  Okay.  Would you -- maybe can't make this assessment but can you say that you would expect the same kind of outcome or would believe the same thing could happen if he hadn't drank at all that evening?  
     A.  I think we really can't say what did occur and I think also that his judgment was certainly impaired by his lack of sleep and potentially the use of the Dexedrine and then was some approach also, he had made decisions that he normally would make.
     Q.  Okay.  Talking about the sleep deprivation, did you review the sleep logs from the aircraft that they were on that day?
     A.  No, I did not see that.
     Q.  Of your understanding of the sleep deprivation, is this based on what -- the witness statements, correct?
     A.  Right, his statements and also review of his sleep over his deploy period, which was minimal -- it was very disrupted sleep over -- with the week prior at least while he was deployed.
     Q.  And that is what he reported to you?
     A.  Uh hum.
     Q.  Okay.  So that's what you have to rely on to make an assessment about the sleep deprivation?
     A.  Uh huh.  
     Q.   Okay.
     MJ:  Okay ----
     A.   Yes, sir, yes, sir.
     MJ:  Thank you.
     TC:  Major Campbell, did you test whether any blood test that you reviewed as far as assessment?
     A.  No, sir.
     Q.  Okay, so, you have no way to say how much go pill Dexedrine was in his system at the time?
     A.  Right.
     Q.  Right.
     A.  I would know exactly and I really don't think that like we discussed before, that the technology exists for us to know exactly what kind of effect that dose would have Lieutenant Burke ----
     TC:  Okay, so ----
     A.  And in combination with sleep deprivation or alcohol or anything, we don't have that?  But really can't say even what the effect would be? 
     A.  We don't know exactly what it would be.
     Q.  Okay.  Do you know -- let's talk about blood-alcohol content.  Do you know what blood-alcohol content is associated with -- what level of blood-alcohol content is associated with slurred speech?
     A.  I think it's probably at 200.
     Q.  That would be .20?
     A. Um hum.
     Q.  Okay, what about aggression or hostility?
     A.  I think you are usually up over a .3----
     Q.  Okay.
     A.  I mean, it probably depends on the person also, if they are more aggressive, normally then it might not come it might be a lower amount.
     Q.  Okay.
     A.  I don't know that for certain, we don't have an estimate of what his blood alcohol level was.
     Q.  Okay.  So again, you are relying you get on with statements primarily?
     A. Uh huh.  Yes, sir.
     Q.  Talking about we don't know what effects Dexedrine have on -- you are aware of they do drug testing for the Air Force, correct?
     A.  Right, yes, sir.
     Q.  Part of -- the purpose of doing is to see what, if any adverse affects the individuals?
     A.  Right.
     Q.  Correct?
     A.  Yes, sir.
     Q.  So we can find out what those effects might be on the ground, in a safe environment before they are in the aircraft, right?
     A. Um hum, yes, sir.  But as we mentioned before, I don't to ground testing on the same amounts or over the same period of time.
     Q.  Right.
     A.  So, it really is theoretical.
     Q.  Its theoretical buddy gives some indications, right?
     A.  Some.
     Q.  Because otherwise, we wouldn't do it, right?
     A.  I would hope not.
     Q.  And there are obviously, Air Force members all over the world who were using go pills, correct?
     A.  Yes, sir.
     Q.  Are you aware of, do you have any knowledge of any similar cases where go pills were taken and then the person have a similar reaction that Lieutenant Burke did?
     A.  I am not.
     Q.  Okay.
     A.  But, you’re talking about just how much issues in the go pills and having the same sort of episode.
     Q.  Well, are you aware of, of an even more closely related case where go pills and sleep deprivation and this peer pressure that you are speaking of and high alcohol consumption.  In a case like that are you aware of?
     A.  No.
     Q.  Okay.  You talked a little bit one defense counsel ask you about blackouts and I think you said that that's not actually a medical term, right?
     A. Um hum.
     Q.  When someone says blackout, do you have assessment of what they mean; what does that mean to you?
     A.  Well, if you and I were just talking on the street and you said you blacked out, then I would think most likely that you blacked out because you drink too much alcohol.
     Q.  Okay.  So, common and reaction to alcohol?
     A.  I would say that probably a common understanding.
     Q.  Okay.  Can you make it -- but again we're going to use this kind of slang terms that you and I would use on the street.  Can you -- how can you determine if there was an alcohol related blackout in this case?
     A.  How can I determine?
     Q.  Right.
     A.  Really, that he is just a patient's report whether or not they remembered events or not.
     Q.  So you reliant on -- completely reliant on the patient's report of what happens?
     A.  Yes, sir, and other people's report of events.
     Q.  Is the type of alcohol related blackout a common occurrence in your experience with Air Force members?
     A.  Probably more common that we would like.
     Q.  Defense counsel I think asked a little bit about this.  The relationship between the delirium in the blackout, again using the slang term blackout, how is delirium different blackout?
     A.  I would say that, maybe if being out with people right, who the next day said they blacked out, they didn't remember that for all intents and purposes they looked like they were functioning normally.  So I think people can't appear pretty, you know normal, with it, oriented but the next thing not to remember and supposedly have blacked out.  So, in this case, from the report, Lieutenant Burke essentially wasn't oriented to time, place, person, situation and was delirious and granted he may not remember the events because he was delirious, but it wasn't true classic blackout where he’s kind of acting like himself or the one really thinks its behavior at the ordinary and the next day he says hey, I blacked out.
     Q.  Okay.  I think we already covered this.  You agree that voluntary intoxication can lead to the blackout?
     A.  Yes.
     Q.  Can voluntary intoxication lead to delirium?
     A.  Yes.
     Q.  Do you think that delirium blackouts are both reasonable consequences of someone drinking alcohol voluntarily?
     A.  I'd say if you haven't had those experiences in the past, not necessarily.
     Q.  Okay.  I want to follow up on this.  You said -- defense counsel, ask you -- there was no way that Lieutenant Burke could anticipate what happened that night, correct?
     A.  Right.  If he could've predicted events, I really believe that he wouldn't have made the same choice.
     Q.  Okay.  But he could've predicted the events and not remember what happened ----
     A.  But even if he could have predicted a bad outcome, I don't think he would have.
     Q.  And that's what I wanted to follow-up on is -- don't you think that um, um, people know about when they drink a lot of alcohol, they're going to get drunk?  Right, but when you -- I don't think a lot of people think I'm going to get drunk and then bad things are going to happen.  I think a lot of people think I'm going to get drunk and I'm going to have a good time.
     Q.  But they could foresee if I have a 12 pack of beer I'm going to be really drunk?  Don't you think someone could for see that?
     A.  Maybe.  It depends on how much, it depends on your tolerance, truly, to alcohol.  If you drink that every night you may not really be so drunk.
     Q.  Fair enough.  So, for someone who doesn't drink alcohol at lot, 12 beers is a significant amount?
     A.  Sure.
     Q.  They would drink 12 beers, had a significant amount of alcohol, could anticipate they would get drunk?
     A.  Yes, I would say.
     Q.  And could they also anticipate that when they are drunk they might do things that they wouldn't otherwise do?
     A.  Potentially, I really don't know.
     Q.  Potential.  Dr. I. when asked you about the boards conclusion.  And correct me if I'm wrong, was the conclusion including parts of the court, that all of these factors, the ones that we talked about, it appeared to coalesce to create a situation in which Lieutenant Burke did not have a firm grasp on right and wrong -- but in no way does this report suggests that Lieutenant Burke was not responsible for choice to mixing Dexedrine an alcohol, as well as the assault of behavior?
     A.  Uh huh.  
     Q.  It was an affirmative response.  So basically, I just want to understand in no way did you either conclude that he became intoxicated involuntarily?
     A.  Right.
     Q.  Okay, and did you, did you mean to say that he had taken Dexedrine and voluntarily?
     A.  No, essentially -- like I said when we talked previously, essentially that he took the Dexedrine voluntarily, that's what everyone else was doing; on the flight that is standard procedure and he didn't report taking anymore or any less than, would be expected.
     Q.  And so he, he, he made the choice, he made a choice to take the Dexedrine. 
     A.  Yes, sir, and I think that is pretty standard go for people to go out and go drinking, also.
     Q.  Okay and he ----
     A.  Even after they have taken the Dexedrine.
     Q.  And he had a choice ----
     A.  Absolutely, absolutely.
     Q.  And the conclusion was that, that he was responsible for those choices as well as ????41334, correct?
     A.  Um, I what reads in the report.
     Q.  Okay.  And so, if the report says, no way does this report suggests that Lieutenant Burke was not responsible for the choice to make Dexedrine and alcohol as well as a result of the behavior, correct, right?
     A.  Can I say that again, I’m on a wire, sorry.
     ATC:  Your Honor, I have what is been marked as Prosecution Exhibit 13 for Identification; it's a two-page document undated; subject is results of sanity board, US v. 1Lt Peter Berg; providing the original to the court reporter, a working copy to defense counsel and a working copy to the military judge.  Providing a copy to the witness ---- 
     A.  Thank you.
     Q.  If you could take a look at page 2 there and if he just wanted to reread that to yourself and then let me know when you're finished.
     A.  Rights, that is what it says, although, we did, we to conclude that during the time you know, when he allegedly took the car or assaulted the passenger, that he was delirious, from the reports.
     Q.  Okay, retrieving the exhibit from the witness.  I just want to quick -- so, so your statement was that he there with this delirium, he was suffering from delirium, but before his ultimate conclusion was that -- let me just make this crystal clear -- the boards conclusion was that in no way does this report suggests that first member was not responsible for his choice to mix the Dexedrine and alcohol as well assumes his result in behavior, wasn't that the conclusion, ma'am?
     A.  That is exactly what it says.
     Q.  Okay.  Just a moment, Your Honor.
     MJ:  Yes.
     TC:  Ma'am, do you know if deployed locations like Al Udeid  were they can't drink.  Do you know if those are alcohol free zone's?
     A.  I don't know that specifically.
     Q.  Okay, if it was, hypothetically if you been in a place where you can drink for two weeks, how would that have affected the alcohol consumption that he did at Ellsworth Air Force Base?
     A.  Right, that might've made him less tolerant to the effects of alcohol, so he might've had a more significant effect in a lower amount of alcohol.
     TC:  No further questions, Your Honor.  Thank you, Major.
     MJ:  Defense redirect.
     CDC:  Thank you, sir.
REDIRECT EXAMINATION

Questions by the civilian defense counsel:
     Q.  Major Campbell, before we assumed the risk of misleading the court here, can I show you that document once again?  May I approach, Your Honor?
     A.  Yes.
     MJ:  Yes.
     Q.  Can you look at -- is that the same document that the captain -- just showed you, ma'am?
     A.  Yes, sir.
     Q.  Can you turn it to the second page.  Is your signature there?
     A.  No, sir, it's not.
     Q.  You didn't report did you?
     A.  No, and actually ----
     Q.  You didn't author it either?
     A.  No, I didn't.
     Q.  May I have it back please? So, those aren’t your opinions are they?
     A.  Not my words.
     Q.  Right.
     Q.  No, sir.
     Q.  I don't actually have a hard copy of the short report -- do you remember your conclusions on the report that you signed?
     A.  On the short -- I don't have it with me, I'm sorry.
     Q.  Okay.
     A.  But it’s essentially what, what we have ----
     Q.  What, what do -- you remember, you have an independent recollection of exactly what you wrote and signed in that report?
     A.  Not exactly.
     Q.  Let me attempt to refresh your recollection?  Did say, paragraph 1, per your request the following summary report is submitted to the following questions?  Does that sound like something in your report?
     A. Uh hm.
     Q.  Okay.  Subparagraph a, at the time of the alleged criminal conduct to the accused have a severe mental disease or defect and if the answer is yes.
     A.  Yes.
     Q.  Was that your conclusions?
     A.  Yes, sir.
     Q.  Well, let's talk about a severe mental disease or defect.  Does delirium fall into that category for you?
     A.  Yes, sir.
     Q.  I want to talk about that for a moment.  Delirium is more than just a blackout or loss of memory, isn't it?
     A.  Yes, sir.
     Q.  And going back to what -- you spent a lot of time answering questions about some statement that allegedly Lieutenant Burke wrote.  Did I hear you say that you had already ascertained that he and it reminded or told by others about what happened the night before, before the statement?
     A.  Yes, sir
     Q.  And before he talks to you?
     A.  Yes, sir.  Because he, he specifically talked about how the following day, they all went to breakfast together and he was -- they were sort of talking about events of that evening and what happened.
     Q.  So, his recollection of the events of that evening was incomplete.  Was that your conclusion?
     A.  Yes, sir.  Yes, even at that time.
     Q.  Are vague recollections a consistent with your diagnosis of delirium?  
     A.  No, sir.
     Q.  Did you do are paid and that at some point in the evening, he entered a state of delirium or became delirious?
     A.  Yes, sir.
     Q.  You to know when that is?
     A.  No.
     Q.  Okay.  Can't memory be fragmented after the onset of delirium?
     A.  Yes, sir.
     Q.  Can some memories record and others not?
     A.  People may not be able to call them up.
     Q.  Okay, but is there any way to predict whether a person in a state of delirium can remember some things or no things?
     A.  As far as I’m aware, no sir.
     Q.  Would it be hard to say exactly where it started and where it, his delirium that evening?
     A.  Yes, sir.
     Q.  And you were asked about if you were aware of any other similar case in the Air Force.  Does you're a parent unawareness a similar situations occurring in the Air Force elsewhere, affect your certainty of your diagnosis?
     A.  Not personally, no, sir.
     Q.  Again, refreshing your recollection, does this sound familiar, you were asked a question of what is the clinical diagnosis?
     A. Um hum.
     Q.  And your report says DSM4 access 1 292.81 of their substance induced intoxication delirium that is Dexedrine and alcohol.  Is that an official diagnosis?
     A.  Yes, sir.
     Q.  According to the DSM4?
     A.  Um hum.
     Q.  Okay, so that's your diagnosis?  Yes, sir.
     Q.  And also you put V 69.4, lack of adequate sleep.  What does V mean?
     A. Oh, um a V code is just -- it's a type of coding -- it is not an actual, I don't know what the new diagnosis is -- it's not, it's not actually a diagnosis like we would say, insomnia would be a diagnosis; inadequate sleep would be a V code.
     MJ:  Okay and ---- 
     A.  It is more just a descriptor.
     Q.  A descriptor, makes it more specific?
     A.  Um hum.
     Q.  And then you said, access two, no diagnosis on access two what does that mean?  
     A.  Access two is generally for personality disorders or if someone has some impairment of their intellectual functioning.
     Q.  Okay.  And this is where the conclusionary here, contrary to what the other people wrote, the conclusionary is, was the accused at the time of the alleged criminal conduct and as a result of such severe mental disease or defect, unable to appreciate the nature and quality for wrongfulness is conduct and you wrote and signed yes, the accused was suffering from such defects.  In my opinion he was not able to appreciate the nature and consequences of misconduct.  Is that your conclusion?
     A.  Yes, sir.
     Q.  Has that continue to your conclusion today?
     A.  Yes, sir.
     Q.  And it appears to be signed by Jonathan Gorham, Gregory Williams and Christine Campbell.  Were those of three members of the board?
     A.  Yes, sir.
     Q.  So, notwithstanding, ---- 
     A.  May I make one note?
     Q.  Yes you may.
     A.  When the long report was submitted, the two junior members essentially decided that I wasn't needed, so they submitted it.
     Q.  On their own?
     A. Um huh.
     Q.  Without running it by you?
     A.  Right.
     Q.  So, it was submitted without your even reviewing it?
     A.  I think I did review it, but then they said they just were going to submit it.
     Q.  Do you know why they bypassed you?
     A.  They just decided I wasn't necessary to sign it.
     Q. Well now, well let’s -- let me make sure I understand.  I read the original report, was that the unanimous conclusion of all three members of the board?
     A.  Yes.
     Q.  That's their diagnosis as well?
     A.  Right.
     Q.  Did you coerce them into that or try to alter their opinion?
     A.  Not that I'm aware of.
     Q.  Were you a senior member?
     A.  Yes, sir.
     Q.  Okay.  So you can't speak to why they wrote that?
     A.  I don't know exactly what they mean by that.  You would have to ask the author.
     Q.  Okay, let's just make this clear.  In your professional opinion, does the fact that this reaction to this combination of stressors, if you will, on the body or on the mind; does the rarity of it disprove that it's true?
     A.  No.
     Q.  Why not?
     A.  Well, maybe in my personal worldview anything can happen, so, it's sort of -- when we did hear the whole story and kind of put it all together, it certainly seems to make sense that just the things he was exposed to; the event prior two weeks; the events of that evening; all sort of fell in line.  To me it made a lot of sense and to the board members it also -- it just sort of all fit together---- 
     Q.  So----
     A.  As an explanation.
     Q.  So, just to summarize, the concept -- is the concept firm in your mind that because he was in a state of delirium, and she previously described, that he was unable to appreciate it appeared that the nature of this conduct or that it might've been perceived by others as wrong.  That's wrong.
     A.  Yes, sir.
     Q.  So, is it also consistent to say, in a psychiatric sense, that he lack of mental responsibility for his actions?
     A.  Yes, sir.
     CDC:  No further questions, Your Honor.
     MJ:  Government, any recross?
     TC:  Yes, Your Honor.
RECROSS EXAMINATION

Questions by the Trial Counsel:

     TC:  Major Campbell, I don't want to sound like I'm beating a dead horse here but I know you heard we are going to try to make this crystal clear so I’m going to go down that road again heard there was only one sanity board that was conducted, right?  That was you and uh----
     A.  Yes, sir.
     Q.  Major Williams and Captain Gorham, correct?
     A.  Uh huh.
     Q.  He worked on this together?
     A.  Yes, sir.
     Q.  By you saying that the two of them one off on their own and wrote the long report?
     A.  No, I'm saying that they, they wrote it and I did not sign it, that is true.
     Q.  Okay, okay.  Did you disagree with them?
     A.  In essence, no.
     Q.  Okay.  When you say it in essence, what do you mean by that?
     A.  I have to say, in reading that, that final sentence sort of saying even though he, he did suffer a delirium, he completely responsible for everything that occurred during that delirium and we clearly said in a short report that was not the case.  That during the period of delirium, that we do not believe he is mentally responsible.  So, when you read that sentence, I think it can be construed to say, because he voluntarily, you know, drink alcohol, took the Dexedrine; also, you know, had this period where his sleep was just very disrupted, you know, that he is essentially responsible for kind of all of the events of the evening and I do not agree with that, in essence -- or that, you know, that interpretation.
     Q.  May I ask you a hypothetical, ma'am?  If there was no sleep deprivation, if there was no Dexedrine involved, if there was no peer pressure, social peer pressure involved, this was strictly a person drinks we more alcohol than they can tolerate and give us this kind of behavior, do you think they're responsible for it?
     A.  I would have to come to the same conclusion.
     Q.  Okay.  So your opinion would be, um, that it's the state of mind or in regardless of how they got there, they are not responsible?
     A.  Yes, sir.
     Q.  Even if they had got voluntarily intoxicated and that was the only issue, in your opinion, they're not responsible?
     A.  Yes, sir.
     Q.  Okay.  I want to ask you about a couple of these statements that defense counsel asked you about there being vague recollections or infractions.  We are sort of or relying on his statements about whether he remembers, correct?
     A. Uh huh.
     Q. Um, because there is nothing that can really collaborate his statement that he doesn't remember, correct?
     A. Uh huh.  Yes, sir, he is the only one who knows what he remembers and what he doesn't remember.
     Q.  Are you aware that -- you for it all the evidence that was provided, right?  It talks about there are statements in there about being in Rapid City, South Dakota and being upon the Skyline Drive.
     A.  Uh hum.
     Q.  Okay.  Are you aware of, do you remember the statement the next morning after this incident happened, he specifically remembers and took the rest of the group back to the location on the Hill where he remembered sleeping and where he lost his phone?
     A.  I didn't, I didn't recall that’s ----
     Q.  If that in their ----
     A.  In particular.
     Q.  If one of the other two had said that, how would that affect your opinion of his recollection?
     A.  But there were other -- there was another individual there, also.
     Q.  But if it was him that took them there ----
     A.  Just individually.
     Q. ---- him that took them there, how would that affect your opinion of his recall?
     A.  It’s still possible that he could know where he was before he entered the delirium.  
     Q.  Okay. 
     A.  Like I -- I think we talked about it before, I don't think it's possible to pinpoint precisely when that occurred.
     Q.  Okay.  We talked about this a moment ago.  We are relying on his, his statements about what he ----
     A.  Right.
     Q.  Um, and, and the conclusion of the sanity board reached is that he is credible, he doesn't remember what must've been a delirium that he had entered during this period of time where he doesn't recall?
     A.  In general, sorry, yes.
     Q.  That is one conclusion, correct ma'am?
     A.  Yes, sir.
     Q.  Because we are still reliant on his statement of whether, how he remembers, isn't it just as likely that in fact, he does remember and there was no delirium?
     A.  It is possible that he fabricated that -- good fabrication.
     Q.  And there is no way to know?
     A.  I'd say that I, I can't prove that.
     TC:  Me I have just a moment, Your Honor.
     MJ:  Yes.
     TC:  No further questions, Your Honor.  Thank you, ma'am.
     MJ:  Defense.
     CDC:  Thank you, Your Honor.
REDIRECT EXAMINATION

Questions by the Civilian Defense Counsel:
     CDC:  Dr. Campbell, we spent a lot of time discussing Lieutenant Burke's state of mind and your opinion about his state of mind at the time that these events occurred in that you don't believe he -- because a the delirium, being not oriented to person, place and time, that he was unable to appreciate the nature of his conduct----
     A.  Yes, sir.
     Q.  ---- and also unable also to appreciate the wrongfulness of it, and that is your opinion?
     A.  Yes, sir.
     Q.  Isn’t how one's mind gets to that condition a separate question from what that condition means?
     A.  I believe so.
     Q.  I, I don't think I misunderstood you, but you’re not saying that if some -- you didn't say a while ago that if someone’s drunk they, they cannot be heavily responsible for their actions, did you?
     A.  I didn't state that specifically don't think.
     Q.  Did you say if someone becomes delirious ----
     A.  Yes.
     Q.  That they can be held responsible for their actions?
     A.  Yes, sir.
     Q.  You didn't say----
     A.  Right, because I don't think that you can necessarily predict and I certainly don't think Lieutenant Burke could have predicted that he was going to become delirious when the evening started off.  If he thought that or if you knew that and he would not have done that.
     Q.  All right, but I just wanted to make sure that we do have a distinction between, in your mind, between the two different concepts ----
     A.  Yes.
     Q.  One is delirium and not responsible for his actions because you can't, you don't know where you are; you don't know what going on?
     A.  Right.
     Q.  And the concept of short of delirium ----
     A.  Right, just being a sloppy drunk.
     Q. ----just be a sloppy drunk, you don't lose responsibility of your actions because you get drunk?
     A.  Right.
     CDC:  No further questions, Your Honor.  Oh, wait.  One more.  Didn't you also rely on the concepts of paranoia, irrational unprovoked aggression as symptoms of delirium that were cooperated by others-- other reports of eyewitness reports?
     A.  Right.  We pretty much looked at that is just behavior that was very inconsistent for him and abnormal behavior that other people would say, hey, that's not like Lieutenant Burke.
     Q.  Right, but you read witness reports ---- 
     A.  Yes, sir.
     Q.  Like that of Wendy No Moccasin and Captain Adams and, and they reported irrational ---- 
     A.  Yes, sir.
     Q.  Paranoid type behavior, right?
     A.  Yes, sir.
     Q.  So, you weren’t solely relying on your judgment on his report on memory or lack of memory?
     A.  Right, we have the other evidence that we had read.
     CDC:  Thank you.  No further questions, Your Honor.
     MJ:  Government, anything else?
     TC:  Just a moment, Your Honor.
RECROSS EXAMINATION

Questions by the Trial Counsel:
     TC:  Major Campbell, isn't it possible for drunk people to exhibit the same kind of aggressive or paranoid behavior?
     A.  Yes, sir.
     TC:  No further questions.  Thank you.
     MJ:  All right.  Defense subject this witness to recall?
     CDC:  Yes, Your Honor, please.
     MJ:  Dr. Campbell, you are excused temporarily.  However, you are subject to recall which means you may be called back later to follow-up additional testimony.  While these proceedings are ongoing, please do not discuss your knowledge of the case or testimony with anyone except for counsel or the accused.  You are excused, thank you for your time.
     WIT:  Thank you, sir.
     CDC:  Your Honor, may we take 10 minutes?
     MJ:  Yes.  We will be in recess for 10 minutes.

[The court recessed at 1634 hours, 12 October 2011.]
[The court reconvened at 1649 hours, 12 October 2011.]

     MJ:  Please be seated.  Court is called to order.
     TC:  All parties present.
     MJ:  All right.  I was just notified by the bailiff, government that he wanted to make some sort of administrative ---- 
     TC:  Yes, Your Honor.
     MJ:  Note.
     TC:  We would like to release Matthew Osmond, Elliott Harding and Warren Poches from recall.
     MJ:  All right, does the defense desire that these witnesses be subject to continued recall?
     CDC:  No, Your Honor.
     MJ:  All right, they may be released, and are not subject to recall.
     TC:  Thank you, Your Honor.  That's all we have.
     MJ:  All right, defense.
     CDC:  Thank you, sir.  The defense next calls Colonel Benedek.
     MJ:  Proceed.
COLONEL DAVID M. BENEDEK, United States Army, was called as a witness for the defense, was sworn and testified as follows:
DIRECT EXAMINATION
Questions by the Civilian Defense Counsel:
     TC:  Could you please state your full name, rank and unit of assignment?
     A.  Yes, my name is David M. Benedek.  I am a Colonel in the United States Army.
     Q.  Could you spell your last name, please?
     A.  Yes it's B-e-n-e-d--e-k.
     Q.  Thank you.
     A.  And I am a Colonel in the Army and I'm a psychiatrist and I'm assigned to the Uniformed Services University of Health Sciences in Bethesda, Maryland.
     Q.  Pardon me, sir, where are you stationed?
     A.  The Uniformed Services University of Health Sciences in Bethesda, Maryland.
     Q.  In Bethesda, Maryland.
     Q.  Okay.  Thank you, sir.
     CDC:  Dr. Benedek, can you inform the court as to your educational background, your training and your area of expertise?
     A.  Yes.  I went to college at the University of Virginia; I got a degree in art history and a minor in biology; and then I attended medical school at the Uniformed Services University of Health Sciences, USU, as did Dr. Campbell.  After attending a medical school, I did an internship and residency in the bill residence psychiatry at Walter Reed Army medical Center in Washington -- Silver Springs, Washington, DC.  After that I was deployed as a -- I was a division psychiatrist and I deployed to Bosnia for a year to take of troops deployed in operation joint endeavor; and then upon return from that deployment, I was selected for fellowship training in forensic psychiatry; I attended forensic fellowship psychiatry program at Walter Reed Army medical Center; after that I was assigned as the assistant Chief of the inpatient psychiatry service at Walter Reed and then the director of the forensic psychiatry fellowship and the Chief of the forensic psychiatry service and I served in that capacity for about five years and then I was assigned to uniformed services University where I continue to work teaching medical students, conducting research on post somatic stress disorder and mentoring, supervising residents and students if they perform psychiatric evaluations and forensic psychiatric evaluations.
     Q.  Dr. Benedek, how long have you been in the Army?
     A.  I joined to go to the uniformed services University in 1987, so I guess we are getting close to 25 years.
     Q.  And how long have you been a psychiatrist?
     A.  As Dr. Campbell pointed out, I graduated from medical school in 91; completed my residency in 95, so since 1995 I've been a psychiatrist but since 1991 I've essentially been engaged in psychiatric practice.
     Q.  And by that, do you mean clinical work?
     A.  Yes, for the most part.  I maintain the clinic mall.  During the entirety of my career, I've been a clinician and I've seen patients.  During various portions of my career, more or less of my energy has been devoted to the interface between psychiatry and the law; forensic cases; teaching forensic psychology; then teaching medical students and conducting research.  Now I say, for the most part, I see patients, I teach students and I do research and occasionally I do evaluations to assist Attorneys work to assist the court
     Q.  Colonel, do you have any board certifications?
     A.  Yes, I am board-certified an adult General psychiatry and also in forensic psychology and then I attained my maintenance certification, recertification in both of those subjects which one is required to do every 10 years.
     Q.  How long have you been board-certified in general health psychiatry?
     A.  I believe I got my boards in 1997 for adult General psychiatry and I believe I got my boards for forensic psychology in 1998.  It could be a year, but I think that is right.
     Q.  1998, give or take a year?
     A.  Yes.
     CDC:  Your Honor, at this time we would ask that the court recognized after Benedek as an expert in forensic psychiatry.
     MJ:  Government?
     TC:  No objection, Your Honor.  
     MJ:  He will be recognized as an expert in that field.
     CDC:  Thank you, Your Honor.  Dr. Benedek, one of the things that I forgot to ask you is, have you testified in courts-martial before?
     A.  Yes I have.
     Q.  How many times would you say?
     A.  I would say probably more than two dozen times, somewhere in the two to three dozen times.
     Q.  Have you conducted RCM 706 boards, also known as sanity board at your practice?
     A.  Yes, I have.
     Q.  How many would you say you have done?
     A.  Once again, certainly more than two dozen and probably closer to 50.
     Q.  Did you conduct such an inquiry in the case of Lieutenant Burke?
     A.  I was not asked by the court to conduct a 706 board in this particular case.
     Q.  Did you, at some time meet and become acquainted with Lieutenant Burke?
     A.  Yes.
     Q.  And how did that come about?
     A.  Well, after the 706 board was conducted, you asked me -- because you became aware of my, some of my knowledge I guess of forensic psychiatric issues to assist you and I believe the court appointed me as your consultant.
     Q.  The convening authority appointed you.  And, have you acted in that capacity since?
     A.  Yes, in that capacity and with your assistance, I've been provided a copy of the 706 boards to review.  I looked at the summarized article 32 report; I've had the opportunity to meet with and evaluates Lieutenant Burke's well and I've had the opportunity to speak briefly with a couple of -- make a couple of collateral contacts to sort of backup some of the information that he gave me.
     Q.  When did you SS Lieutenant Burke?
     A.  Well, I met with him about a month ago, I think in the middle of -- yeah, about this time in September, I would say I begin my assessment when we spoke on the phone and when I was provided with some of those documents to sort of initiate the process.  I met him I believe September 12 or 13th, I'm not ----
     Q.  So, how did you -- when you say assess him, what does that mean to you, how do you do that?
     A.  Sure.  I conducted what I would consider a clinical evaluation, a review of his current medical and mental health history and a review and discussion of his mental health symptoms and behaviors at the time of the alleged offenses in an effort to make a determination about the presence or absence of a diagnosis at the time of his alleged offenses.
     Q.  In setting out to do that, did you in any way feel professionally bound by the opinions of others that have gone before you?
     A.  No.
     Q.  Why not?
     A.  Because it's contrary to my ethics to be bound by anybody's opinion.  I made it clear to to Mr. Puckett that I would be doing an independent evaluation and that in fact, the results of that might not be helpful to his client so I recommended that before I see anybody, I should be appointed as confidential so that could come back to necessarily point you or your client.
     Q.  So, Doctor let's, I would like for you to state your conclusion and unless -- and I will guide you through that with my questions -- were you able to diagnose Lieutenant Burke for the parent of time during which the offense is for alleged?
     A.  Yes, I was.
     Q.  And what was your diagnosis?
     A.  My diagnosis was substance induced intoxication delirium.
     Q.  What does that mean?
     A.  Yes.  Well I think we had a fair amount of discussion of what delirium is but I will try to give you my take.  Delirium itself is not a diagnosis.  Delirium is like fever.  Except it's a constellation of symptoms.  Delirium is a state which can be caused by a number of other illnesses or factors.  So delirium is, an acute confusional state; a state of mind where one is unable to focus or sustained attention or one, as I think Dr. Campbell pointed out, become disoriented to person, to situation and as a result of that may engage in disorganized behavior that would make sense to the casual observer. Delirium, regardless of its cause, is manifested by that lack of focus, lack of attention, disorientation, disorganized behavior and can be associated with other symptoms such as paranoid behavior, paranoid or delusional thinking, hallucinations, aggression or hostility even.  So, it can be more than one thing, but at its core it is disorientation, person in situations is disorganization and its inability to focus.  It can also be associated with memory problems and frequently is.
     Q.  You mentioned a number of associated symptomatic behaviors.  Did you find any of those to exist in this case?
     A.  Well, the problem here is that, we are relying in part, on a report from a person who has an event.  So, we have to look at reports from other people and indeed what I heard from his report of the reconstructions of others and what I saw in the summarized article 32, was a report of a person who at some point became impaired by, became talking rationally about a conspiracy of that involved his wingman -- that's an Air Force term -- his other, his fellow Airman and this person that they met that he believes somehow one or more of them were CIA agents and there were some comments about him being warned about this by Jack Bauer.  So behavior that made little sense, certainly wasn't the case and then I guess the real point is, it wasn't just what he said but was said by others and not Article 32 in that article 32 and then what we heard again from Ms. No Moccasin here today, that were consistent with sort of a picture that he couldn't fill in all the details of because of the memory problems.
     Q.  You mentioned paranoia.  Is that consistent with a delirium?
     A.  Paranoia is not required for the diagnosis of delirium but -- it's not a required element of the picture of delirium but it is frequently an associated finding.  So people who are delirious can act as if they are being threatened when they are not being threatened and I guess that is the definition of paranoia.
     Q.  Dr. did all the information from published others reports and also his own impaired recollection, were his actions consistent with his delusions or his delirium I should say?

A.  Again, they were consistent with the picture that was developed through him and threw others.  He has such a poor memory of what he was thinking at that time that I can't, I'm piecing it together from what others said about what he was acting as if he was thinking that.  That is what he was -- that they were somehow agents that somehow they were going to kidnap him or that he had been kidnapped that they were may be spying or using were pumping him for information.  He didn't say those things to me, others said that he was, was talking to that effect and they didn't think it made a whole lot of since.  Certainly, his behavior what he reported at what we see, trying to flee the scene, engaging in sort of altercation with people who thought he was threatening him.  It's not inconsistent with a picture of delirium.
     Q.  Do you consider delirium to be a severe mental disease or defect?

A.  Yes, I do.
     Q.  What is that definition?
     A.  I think there are degrees of severity of mental illnesses, the question isn't necessarily severe but can be.  Delirium can be kind of mild, just disoriented transiently, but when one is paranoid, when one is aggressive, when one is in disorganized and behaving in a manner that he was, I think that constitutes a severe mental disease or defect.

Q.  You said some terms like disorganized and can't pay attention very well but is this more than someone who's got attention deficit disorder?
     A.  Yes.  I think what we heard was that an effort was made by his wingman to sort of, calm down, we are just going out partying and I am paraphrasing because I don't, I don't have a -- to relay into this situation, and that he seconds or minutes later, was back into this notion of, of being kidnapped and pumped for information.  So, that's not typical of ADHD, of being unable to stay focused on the task, that's beyond distractibility, that's disorientation and delirium.

Q.  With the disorientation of the person or whatever their perception of alternate reality would be, what that seem real to them?
     A.  Yes.  And I think Dr. Campbell did a nice job of explaining.  When one is in that state, one doesn't say, boy decision-making in a sense, I know he is my friend, he or she believes that the persons or things that they see are threatening.  So, yes.
     Q.  Is it, is a consistent with -- if someone is in a delusional -- not delusional, delirious state, is it consistent if they perceived threat for them to try to escape the threat?
     A.  Yes.  Frequently, persons who are perceive a threat in this delayed of delirium, do so in an un-disorganized way and I think we, we think of a curse and then the hospital who come to think that they're being threatened by their surroundings, yanking out there IV tubes and then running down the halls and then being corralled eventually by medical staff and frequently given medicines to acutely -- in a hospital setting -- to avoid that behavior.  At times, antipsychotic medication and at times anti-anxiety medications and sometimes both.
     Q.  That raises an interesting question then, let's say someone is in a state of delirium and they perceived and actual threat to their person or harm or grievous bodily harm or death.  Are they necessarily going to make good choices about how to escape that threat?
     A. Um ----
     Q.  Or is even there thought process going to be sort of disturbed in that state?
     A.  They have a clouding of judgment, they are not interpreting things as they actually are.  They cannot distinguish in some ways, real from imagine, so there, their decisions are presumably affected by their, their input whether it accurate or not.
     Q.  Okay so, let me give you an example.  Would it be consistent with this diagnosis for -- I'm just going to a hypothetical -- someone is facing a threat, a perceived threat, it's not real but they believe it is real.  And perhaps the quickest way to afford that threat would be to run on of the room, through the door.  But instead they chose, they choose to go out through the window.  Not the best choice, not the most efficient choice, not the quickest choice?
     A.  I think it's -- I hope that that is unreasonable as an example.  People don't -- of their decisions don't conform to a sort of the external situation.  If they are disoriented to the situation so I don't -- I'm just using my imagination, I think it is not an unreasonable hypothetical.
     Q.  How about this hypothetical.  Someone is out on a road in the woods and they perceive a real threat to their life and rather than to run away into the woods, run off into the woods, they choose to jump into the nearest vehicle and drive away as a means of escape.  Is that still consistent with acting in a delirious state?
     A.  No, we don't know what's going on with people when they are delirious.  It doesn't make sense, it's consistent I guess they would say that.  They are seeing things differently than as they are.  We could say that they might see the next call colleague potentially threatening, too.  So, who knows what they would do.
     Q.  Dr. Benedek, as a result of this severe mental disease or defect, this delirium, what is your opinion as to whether or not Lieutenant Burke could appreciate the nature and quality of his misconduct and/or the wrong things?
     A.  It seems to me that in the throes in a constellation of symptoms manifested by disorientation to person or situation in the throes of irrational, unreal believe that one is being either pumped for information or kidnapped or being held against one's will.  It seems to be that that person is unable to appreciate the nature of his or her behaviors at that time.
     Q.  Including whether they are wrongful or not?
     A.  Yeah, it's hard -- we don't have a what was in your head at that time.  It's really the nature of the behavior is seen as sort of a self-defense or escape mechanism.  So it's not done with clear motive.
     Q.  Right, so what about a situation in which, to the outside casual observer, it looks like someone is being assaulted but the person who is doing the insulting me think that they are defending themselves?
     A.  I would say that that person, if in fact that they are as a result of severe mental disease or defect, delusionally believing they are being attacked, they would not appreciate the nature and quality of their actions.  They think they are defending themselves, when in fact, they are picking a fight or some other behavior.
     Q.  Doctor, what is your psychiatric opinion as to how the state of mind came to, came into effect with Lieutenant Burke?
     A.  Yeah, I chose to diagnosis of substance intoxication and Illyria because there is certainly evidence that he had, certainly alcohol and quite possibly the lingering effects of Dexedrine, but the reality is as Dr. Campbell pointed out, it's a multi-factorial thing.  People can be on the same medications and not, or the same substances and not get delirious.  He was in a situation where he was in fact sleep deprived for over 30 hours and maybe he didn't sleep so well in the days before the prolonged period of wakefulness, at least by his report.  He had consumed somewhere, we think, between 12 and 15 during its over perhaps a 10 hour period, again, this time situation is distorted by everybody's recollections and their intoxication and he had substances on the onboard and he was in an unfamiliar surroundings.  When we treat people in the hospital for delirium  we try to make their surroundings more familiar.  So, if it's an old woman for example, getting crazy at night time because of the unfamiliar surroundings, we say, bring pictures in, have people who you know stay with you.  So, he was in the hills of Dakota in a strange vehicle -- I think that the combination of sleep deprivation, of alcohol, of Dexedrine, which is another interesting story in terms of its ability to cause things all by itself, and unfamiliar surroundings all coalesce to sort of contribute to this altered mental state.
     Q.  Tell us about Dexedrine and its ability to cause things all by itself, Doctor?
     A.  Certainly we heard today that alcohol can cause intoxication delirium and the interesting thing about Dexedrine, like other substances, is that there are certain reports of it when taken in isolation, without necessarily alcohol or other illness, causing psychotic symptoms.  Changes in behavior, changes in thought process and aggression.  And so, we are as it's not common there are case reports and literature -- and have been for a long time of folks taking Dexedrine and becoming psychotic or delirious.
     Q.  So, now are going to talk about hypothetical’s.  Am I hearing you correctly in saying that it is possible that Lieutenant Burke could have entered into a delirious state on the Dexedrine alone?
     A.  I think it's possible.
     Q.  Is there any way for you to rule that out?
     A.  I mean, no because in idiosyncratic response.  You could almost say, try to give but it would necessarily happen again.  It has been known to happen to people who take this -- one of the reasons the go testing program is to make sure that you are not one most people who get crazy on Dexedrine alone, I think.
     Q.  Have you looked in the physicians’ desk reference with respect to Dexedrine and the warnings and so forth?
     A.  Yes.
     Q.  What warnings are there?
     A.  Well, interestingly, I think number one is its potential cardiovascular effects, especially people who already have cardiovascular illness -- it is sort of cautioned, tell your doctor about it if you are taking heart medicines or have high blood pressure because it can cause stroke in high blood pressure and cardiovascular stuff.  Number two on the list is changes in thinking, behavior, hostility and psychiatric side effects.  So, it's right up there with on the list of cautioned in the PDR, the physicians’ desk reference, and prescribing information, and also in the patient's guide.
     Q.  Is there anything in the PDR or the patient's guide or on the prescription for Dexedrine that warns against using alcohol in conjunction with?
     A.  You know, it surprises me that that -- because there are those kinds of warnings with benzodiazepines and a number of other medications.  But there really isn't anything that says don't drink and take this.  I was -- frankly when I reviewed that, I was surprised not to see those mornings but they are not there.
     Q.  Well, doctor is it possible that it's not there because there hasn't -- because the drug company hasn’t discovered or done any testing on the combination of effects of two things, Dexedrine and alcohol?
     A.  I think that is possible, or that the combination themselves that they have tested them in combination, a combination of causes and effects only rarely don't know why it is not there.
     Q.  Well ----
     A.  Um, no.      

Q.  Let me follow up on that.  Is it, you just said, is it possible that the warning is not there because one hasn't been observed to affect the other?
     A.  It is possible.  I would assume if it had been observed, if it had been observed to affect the other frequently or dramatically, it would be a warning.

     Q.  Dr. Benedek, part of your assessment also was to assess Lieutenant Burke for any current psychiatric diagnosis.  Did you find any?   

A.  In my interview and in my review of the available documents, I saw no evidence of an ongoing psychiatric illness.

     Q.  Is there any way for you to opine as to the relative contributions of the multiple substance or multiple factors delirium here as to which actually caused his delirium?

     A. there really -- I am very uncomfortable trying to say, it was this, it was this, it was this or it was this is a major contributor.  I think it really was a mixed of them all.  I also would note that alcohol alone, has been consumed in fairly large quantities by Lieutenant Burke -- had been in had not, by his report or by my small efforts to collaborate, resulted in this kind of behavior.  So, saying that it was strictly alcohol would be unlikely, wouldn't be my route just because that's not how it's worked out before.
     Q.  So, it is his past history with the use of substances important when determining behavior or predicting behavior?
     A.  Being general, past behavior is the biggest predictor of future behavior.  So yes, and so the fact that he had been intoxicated before and not become -- by his recollection or any reports to him or by at least one report of a person who has observed him that way, paranoid delusional bouts conspiracies or otherwise are grossly disorganized, which suggest that alcohol alone would not be the culprit here.
     Q. Doctor, could it be said to someone has experienced the intoxicating effects of alcohol that they might be said to be aware that if they drink the same amount of alcohol, they might experience the same effects?
     A.  Yeah----
     Q.  Can you learn that that’s the outcome?
     A.  Yeah, I think that -- as I said before it the biggest predictor of future behavior is past behavior, we should all learn from that so that if we -- if I knew that if I believed that after eight drinks in three hours I just passed out, I might assume that that’s what happened to me if I had eight drinks and three hours.
     Q.  Based on your review of Lieutenant Burke's medical and/or psychiatric history and family history, is -- do you have an opinion as to whether or not for him it would've been foreseeable that under these exact conditions that he found himself, that what he would achieve a state of delirium?
     A.  You know, I don't think that another person and exactly those situations, with exactly the same set of factors, drink a lot, to Dexedrine, was thinking about -- would necessarily become delirious.  It's in idiosyncratic thing and I don't think there is sufficient guidance in the medical literature to sort of say hey, don't put these together.  So, I don't think it’s, I don't think it would be easily foreseeable, let's put it that way.  I think, you know, at some somebody says gee, if I drink too much, I could do something dumb.  That's foreseeable.  But if I, if I had been up for 30 hours and taken a medication which I I've been tested and told it's okay for me to take and I go out drinking, will life suddenly come to believe that the people I'm with our pumping me for information because they or I am an agent and that I'm being kidnapped?  I don't think that is foreseeable.
     Q. Doctor, how many times in your entire career have you found someone to be suffering from a severe mental disease or defect and as a result of which was unable to appreciate the nature and quality of wrongfulness of their conduct?  How many times?
     A.  In the military, I have only come to that conclusion one previous time.  I work in a training program we worked in a state hospital where there are a lot of folks with severe mental diseases or defects.  The military is generally pretty good about identifying those before problems arise.  So, in the military, once; in my career during my training probably a dozen or so times where I've seen people who were suffering from a severe mental disease or defect that they could appreciate the nature of or quality of wrongfulness of their acts.
     Q.  Out, out of how many assessments of military folks?
     A.  A minimum of two dozen, probably closer to 40 maybe 50, I don't -- a lot.
     Q.  Can you distinguish for us the difference between delirium and lots of memory or blacked out or amnesia?
     A.  Yes, I believe that the term blackout, which is not a medical term of ours generally, but is used in medicine and certainly the term amnesia are used to describe loss of memory.  Blackouts mean, I don't remember what happened; amnesia means I don't remember what happened.  Delirium can be associated with amnesia and frequently is, as is as are other psychotic illnesses.  But delirium is separate from in a different entity banned amnesic episodes or a blackout.
     Q.  Is it possible, as a result of delirium to remember some things and not others?
     A.  Folks who are in delirious states, have bits of -- this is tough -- but there, it is certainly possible for the memory to be fragmented.  I can kind of remember that.  I think also, the nature of memory is such that others can color it.  So if you forget stuff, which human nature to try and fill in the blanks and if your told things later, oh yeah, that kind of makes sense.  So, I think that a delirious person can have semi-formed memories and have some things that he or she just plain doesn’t remember.  My experience in the hospital with delirious people, after they are out of their delirium is they are somewhat surprised or even -- I didn't do that -- I ran down the halls, you are kidding me; I try to hide in the medication storage room -- and that's not me.  So, they don't, they don't remember all things.  They can be educated about them and then maybe it's hard to know after a while what you remember and what’s been told.
     CDC:  One moment, sir.  No further questions.
     MJ:  Government, cross-examination of the witness?
     TC:  Yes, Your Honor.
CROSS EXAMINATION

Questions by the Trial Counsel:
     TC:  Good afternoon, Dr. Benedek.
     TC:  Afternoon.
     Q.  So your assessment in this case is about Lieutenant Burke was suffering from substance induced intoxicated delirium?
     A.  Yes.
     Q.  How certain are you of that diagnosis?
     A.  -- I think that is the diagnosis that best describes -- it is the best describer of -- of the diagnosis that best accounts for his behavior as he’s reported and as has been reported by others involved in this case.
     Q.  Would you say that more likely than not is the best diagnosis?
     A.  I would go further than that.  I would say that as a result of my evaluation, as a result of my review, I'm convinced to a reasonable degree of medical certainty that at the time of that, those events, he was suffering from a delirium and then it’s gets a little tricky as to the substances and sleep deprivation.
     Q.  Okay, well a reasonable degree of medical certainty, if you had to stick a percentage on that, what percentage would you say?
     A.  That would probably be somewhere -- it is certainly higher than more likely than not.
     Q.  Higher than 51%?
     A.  Surely, and it's probably in the lower than beyond a reasonable doubt but it's up there.  Somewhere between those, if that helps you -- 75?
     Q.  Seventy-five percent ---- 
     A. Eighty -- you know, we're never sure about anything in medicine ----
     Q.  Or science, we are not.  

A.  Death and taxes.
     Q.  I appreciate that, Doc.  In reaching your conclusion, you said you reviewed some information provided to you.  What information did you review of?
     A. So, I looked at um, the summarized article 32 report, which was a summary of the facts as from the various witness statements and the conclusions of that.  I looked at the 706 boards, both long and short; I looked at -- as I said, I evaluated Lieutenant Burke and then I also made some collateral interviews.  So, that was the basis, that was the basis of my diagnostic assessment.
     Q. Okay.  You said he reviewed some summarized statements.  Did you review the actual written witness statements?
     A.  I did not have access to those witness statements.  I have heard a little bit about them, here and I've had an opportunity to look at them, subsequent, but I didn't have them at the time up my evaluation.
     Q.  Okay.  So, um, the witness statements from the witnesses that were present that evening, you didn't see them, the written witness statements?
     A.  I had not seen them, I had not seen them when I conducted my evaluation, that's correct.
     Q.  Okay, and you had not seen Lieutenant Burke's written witness statement?
     A.  That's correct.
     Q.  And so you were -- for his account of what happened, you were relied on him to tell you, correct?  
     A.  No, I was relying on what he told me as well as the article 32 which as you know summarized -- so when so said this is what occurred, so-and-so these are the facts as we've got them from the various parties.  So, I wouldn't say that I was just going on what he told me.
     Q.  That's not exactly what I was asking, Doctor.
     A. Oh.
     Q.   To get his account of what happened, you were relying on him?
     A.  Again, I had his account, and I had what was referred to as his account in the summarized article 32.
     Q.  In the summarized article 32, there was some statements about his recollection?
     A.  Yes.
     Q.  You reviewed those, but not the witness statements?
     A.  That is correct.
     Q.  Okay.  Um, you’ve also been present in the courtroom before some of the testimony, is that correct?
     A.  Yes.
     Q.  Okay.  You were here this morning for Miss No Moccasin’s testimony, correct?
     A. Yes.  
     Q.  Did she appear to be under stress?
     A.  She appears to be under stress, yes.
     Q.  Did she appear to be substantially emotional?
     A.  She appear to be emotional, substantially, I don’t know -- I am not sure what that term is but she certainly seemed like it was upsetting for her to be here.
     Q.  Okay. Um, you were here when the 911 called was played, as well?
     A.  Yes, I was.
     Q.  And that appear to be emotional experience for her as well?
     A.  Yes he did.
     Q.  Okay.  You mentioned that you've been involved in -- I think he said a couple of thousand and maybe as many as 50 so-called sanity board?
     A.  Forensic evaluations.
     Q.  Forensic evaluations.  In one of those, you found that, in one previous he found that the person was not able to appreciate the wrongfulness of their conduct?
     A.  That's correct.
     Q.  Can you just describe what kind of case that was?
     A.  That was actually a recent case that was -- actually, I don't know how to -- you’ll have to help me if it’s something that is subject to appeal, can I discuss it here?
     Q.  What was the board’s conclusion about the person involved?
     A.  The ports conclusion was that the accused suffered from paranoid schizophrenia.
     Q.  Okay.  Um, you have an experience with determinations that involves the diagnosis? 
     A. I have not had, I have not rendered a diagnosis of substance induced intoxication delirium and eight, in a 706 board or for that matter any forensic evaluations.
     Q. You mentioned that you conducted an assessment with Lieutenant Burke.  Did you conduct any actual tests or as part of his assessment? 
     A. I conducted a mental status examination, which is our sort of the psychiatrist’s physical exam of the mind but it is a series of questions.  I didn't conduct a formal psychological testing such as an MMPI or any of those types of exams.
     Q. Okay.  Um, in talking about your diagnosis, I think I heard you say that -- I wrote this down, but correct me if I’m wrong -- that alcohol alone was not the culprit in this case, is that right?
     TC: I said that I didn’t and alcohol alone was the culprit in this case.
     Q.  Okay.  Talk about some of the characteristics of delirium.  I think you mentioned confusion, problems focusing, disorganized behavior and an ability to pay attention.  Does that sound right?
     A.  Yes.
     Q.  Is it true that all of those characteristics can be present at someone who is severely intoxicated?
     A. Yeah, I think that for the most part those symptoms can be persons who are severely intoxicated.  I think it's worth remembering that if we, if we take the accounts of the alcohol consumption that were variously reported by the witnesses, it was something around 12 or maybe 15 drinks over eight or 10 hours.  So, to what extent that he was even severely intoxicated, it's hard to know.  So, you can get all that stuff when your severely intoxicated.
     Q.  If he was in fact severely intoxicated, is that you point?
     A. I’m saying that you asked if intoxication could cause that, I said that in this case I didn't think intoxication did and there was a reason for that.
     Q.  Okay.  Um, you also talked about the behavior and I think you said that the behavior suggested that he was suffering from delusions?
     A. Yes.
     Q.  What makes you say that.  
     A. Well, you know again, I have a hard time figuring out a rational motive for putting your wingman in a choke hold and punching him in the head. So, it is inferred that it was driven by some irrational thoughts.  I just -- help me picture a good reason from reaching over in the back seat and starting to whale on your, on your, on your wingman.
     Q.  Doc, so let me just throw a hypothetical on you.  You've read summaries of the statements.  You have a general idea of what the witnesses said happened that night. You are aware that the witnesses stated that Lieutenant Burke and Captain Adams went out to dinner at this restaurant in Rapid City with the other two members of the crew; they had dinner; they had some drinks; they went to several other bars.  At some point Lieutenant Burke and Captain Adams went off on their own; that they ended up in a bar.  Is that correct?
     A.  Yes.
     Q.  Okay, they ended up in a bar; They met this female who’s name they maybe did forget and we heard from today, Miss No Moccasin, correct?
     A.  Yes.
     Q.  And that they ended up drinking with her and to offer to give them a ride, correct?
     A.  Yes.
     Q.  And at that point there was no indication that any of these people knew each other, it just sort of happenstance but they all ended up in the same place drinking together, correct?
     A.  Yes.
     Q.  And happenstance that she ends up offering to give them a ride to go to another bar, correct?
     A.  Well, it sounds like that was a bit of a negotiation.
     Q.  Okay, and so all of a sudden you have three people or at least two people and one other person that didn't previously know each other; they are kind of spending the evening hanging out together, correct?
     A.  Yes.
     Q.  Okay.  She drives around; and she takes them to a couple other bars, right?
     A.  Yes, another bar and a house and ----.
     Q.  Okay, correct?
     A.  Yes.
     Q.  In the night doesn't end after they finish the bars, right.  They actually go to a convenience store; they get more beer, correct? 
     A.  Yes.
     Q.  Okay and after these three strangers have bought beer at a convenience store, a drive over to her cousin's house, correct?  So, these two guys who have been up for 20 plus hours are now hanging out with a girl they don't know in the house of another person they don't know, correct
     A.  Yes.
     Q.  And our standing in the driveway, having a beer right is random person's house?
     A.  Not random to one of them but your point is that they are all out there having a beer, yeah.
     Q. Right, right and then go up to this -- they decide we still haven't had enough, let's go up to the scenic overlook, right.  And so they drive up to the scenic overlook or they continue drinking and now the bars are closed, correct?
     A.  They were closed before they went to the scenic overlook.  They were closed when they went over to the -- loaf-n-something to get there beer.
     Q.  Right.
     A.  Yes.
     Q.  And so, there’s ---- 
     A.  [No response.]
     Q.  So, there’ s this other group of folks at the meet up there, right?
     A.  Yes.
     Q.  Right, and they know at this point that Miss No Moccasin -- she appears to be Native American and you saw that in the statements, correct?
     A. I observed her.
     Q.  In these group of guys appeared to be Native American, right?
     A. I didn’t -- it’s -- they appear to be Native American to her.
     Q.  Right, and some of the witnesses ----
     A. I can’t -- I didn’t see those pictures.  But ----
     Q. Would you like to see ---- 
     A. Yeah.  Like that? 
     Q.  And you are also aware that there are statements that Lieutenant Burke and then watching a considerable amount of a television show 24, during his TDY, correct?
     A.  Yes.
     Q.  Apparently, he was a big fan of that type of show?
     A.  I was unaware of that, but I know he was certainly a big fan during the period that he was waylaid over in the Middle East.
     Q.  But you reviewed all of the evidence, though?
     A.  Well, I told you what I review, yeah.
     Q.  Okay.  So, if the witness statements say that ---- 
     A.  That he was a big fan.
     Q.  He was a big fan -- if you are familiar with that show, it involves a lot of terrorists and conspiracy theory elements?
     A.  Yes.
     Q.  Okay.  So, knowing all of that, in at that point he was really just intoxicated.  Is it really such a huge leap for him to suddenly conclude that what appears to have been the start of random sequence of event.
     A.  Your question is on the basis of his consumption of alcohol over a time with that group of people ----
     Q.  Yes.  
     A.  Is it a leap?
     Q.  Is a huge leap?  Is it so out -- isn't so crazy to think that maybe he was just drunk and suddenly he made a connection that really wasn't there to be made?
     A.  I believe that that connection was not made as a result of alcohol alone.
     Q.  Could it have been?
     A.  Yeah, I think -- the could’ve are very difficult for me, but sure it could've been.
     Q.  Okay.  Talking about defense counsel might ask you about the inability of standard.  Um, let me ask you this.  He read the witness statements, is Lieutenant Burke -- if the witness already to be believed, is he acting involuntarily when he apparently punches and chokes his wingman, Captain Adams?
     A.  Voluntariness, um, I am not sure that that’s something for me to, to determine, frankly.  So, I mean, you know, I sort of explained that I think he was acting as a result of the delusional thinking that he was acting disorganized, that's a tough one.  Nobody pushed his arm when he punched, if that's what you mean.  But, from a mental standpoint----
     Q.  But as far as we know, he could've punched himself.
     A.  Your point is well taken.  Whether -- what degree this was -- I am not going to go there, I'm just going to tell you, listen he didn't appreciate the nature and the quality of what was going on.  What he chose to do there, I don't have any real good comfort level making an opinion on.
     Q.  Okay.  So, it is good to say, we can’t say that the ?????53826, right?
     A.  I think that is right.
     Q.  Can say whether he is acting involuntarily when he trips are in steals her keys?
     A.  I can't, I can't say whether that's a voluntary or not voluntary.
     Q.  Okay, and when he gets in the car, put those keys in the ignition, starts the car and drives away, we can't say whether that's involuntary?
     A.  I can't say that he even did that let alone, whether it's voluntary.
     Q.  Well, obviously you went in there, you can say whether he did anything?
     A.  Right.  So, so those -- whether or not those alleged behaviors are voluntary -- you can keep going down the list, but I'm just going to say, I can't tell you.
     Q.  Okay.  What is the distinction to you between and voluntariness and that the inability to appreciate the nature and wrongfulness of the conduct?
     A.  I think they're separate.  In fact, I don't believe I've seen ever a 706 board where anybody has asked a physician, a board member to opine on voluntariness.  It's not a question that I am -- I'm not comfortable answering because I have never really been asked it by the courts.  What I can tell you is, I've had experience and discerning whether one's able to appreciate the nature and quality of his or her behavior as a result of a severe disease or defect and I think in this circumstance, he has a severe defect -- not a disease, a delirium it admitted impossible or very -- such that he was unable to appreciate the nature and quality of his actions.
     Q.  Is it also true Doctor that he was just drunk and exercising bad judgment, he would have a little trouble appreciating the nature quality of his actions?
     A.  I think one can be drunk and therefore unable to appreciate the nature and quality of one's actions.
     Q.  I want to ask you about what you said about the substance Dexedrine.  What are its approved uses by the Food and Drug Administration?
     A.  I don't -- I believe that it's mostly used for attention deficit hyper activity disorder in children.  I assume that it has in the past I know it's been an off label use before we control.  It is a stimulant, I'm not in the habit of prescribing it for any use.  So I not one -- I couldn't list off its approved uses for you.
     Q.  Okay.  What does you should you mentioned, for attention deficit hyperactivity disorder and that kind of thing, you mentioned one of the side effects is psychosis I think, is that right?
     A.  Yeah.
     Q.  Are you aware of what dosage you might expect to see psychosis or ----
     A.  Well, your question is a good one.  We know that people who chronically abuse amphetamines, Dexedrine among others, can be psychotic and stay psychotic, even after they have stopped taking them.  The dose at which is common, I don't know.  I know that it's been reported in minute doses as I mentioned.  I think at least one case where it was 25 mg over and eight or so hour period.  So low doses have precipitated psychosis to the to the point where it's -- the warning is along the lines of, if you use as described, what your doctor know if you start getting, you know, in so many words, crazy.
     Q.  The part where you said about we know that certain regular habitual users, I think -- those studies have been done?
     A.  They have been kissed reports of the persistent effects of this.  I can't -- I think there have been studies of abusing psychosis with Dexedrine.  I don't know the doses for those studies, but what item referring to is the fact that a lot of it is really bad a little bits of it can also be really bad.
     Q.  What we're really talking about though is if these studies involving regular habitual users, correct?
     A.  I'm talking in both cases about case reports, so I am not really talking about studies.  I'm talking about reports in the literature and there are cases of chronic high use causing psychosis where it gets to be a dilemma -- is this really amphetamines or is this now schizophrenia and there are cases of low doses causing all those sort of symptoms and a transient way and how long that lasts can be varied.
     Q.  So little, single for isolated doses cause this kind of effects?
     A.  Isolated yeah -- low doses, small amounts used as prescribed----
     Q.  Used as described.
     A.  Or used not more than prescribed.
     Q. Um, how reliable -- if we are not talking about studies , I guess right then Doc.
     A. Right.  I’m not not familiar with studies of Dexedrine induced delirium or psychosis.  I am familiar with multiple case reports, the fact that this has occurred.  These are not in my, to my knowledge will study.  I may be wrong, I'm just not familiar with them.
     Q.  It makes sense though that there wouldn't be studies taking people that don't use the substance and giving it to them in high doses and seeing what happens, right Doc?
     A.  I don't -- it makes sense to me that we are not trying to create psychosis and people, so I think usually this is sort of figured out is retrospectively.  But then again, I don't know, I'm not a guy that does induction of psychosis research so I -- it's not my expertise.
     Q.  Your knowledge is based on some reports.
     A.  Yeah, yeah.
     Q.  Case reports being, hey, this happened to this person kind of thing?  How reliable is a case report?
     A.  Well, I think the case reports usually are published to alert physicians who have the potential of things happening.  So, the reason they are published is because, hey, Gee this doesn't happen all the time so I'm going to get mine out there in the literature so that you don't forget this is a possibility.  They are useful to clinicians but reliable, I'm not sure that is a word I would use to describe it., useful is sort of a cautionary statement?
     A.  Useful is an educational tool and a cautionary tool.
     Q.  You are aware doctor at the Air Force uses Dexedrine regularly with its air crews, right?
     A.  Yes.
     Q.  You mention that Dexedrine causes, can cause a change in thinking, right?
     A.  Yes.
     Q.  Do you think there is -- do you have a legitimate concern the Air Force is giving its bomber pilots that fly these long-range missions a substance that they know is going to cause changes in behavior. 
     A.  I don't think the Air Force would continue if they knew or believed that a substantial proportion of pilots who took this would be induced in to a delirious state.  I think the military is trying to do the most good for the most people.  There are changes that have been made to other policies regarding what we give people or don't give people based on subsequent knowledge.
     CDC:  Your Honor, I am a little tardy with this objection but I'm going to object to the question about Air Force policy has not appropriate for consideration on the issues by this court.
     MJ:  All right, what is your concern defense counsel?
     CDC:  Sir, my concern is -- and I think the big elephant in the room with this whole case has, has validated by that question is -- my concern is that question was asked to the witness so that the court would hear that there may be an overriding policy concern that if this Lieutenant were to be found not guilty by lack of mental responsibility or not guilty or whatever, that there might be a ripple effect or a policy affect for impact or allegation that Dexedrine use as prescribed by Air Force policy is somehow responsible and therefore the court needs to be warned against reaching that finding.
     MJ:  All right.  Your objection will be overruled, however, this court will not be influenced by Air Force policy nor will its verdict reflect any towards the after effects of Air Force policy to the extent that Dexedrine could be properly prescribed for its aviators.
     CDC:  Thank you, Your Honor and I want to make clear that I was not expressing a belief that I had a concern about that.  It's just that I felt the need to register the objection and call it to the courts attention.  Much in the same way that I did earlier with uncharged misconduct.
     Q.  Very well.  It is noted.  My take on the question was that it was aimed towards showing the safety of the drug, therefore the Air Force currently uses it in that manner and to no other effect.
     CDC:  Thank you, Your Honor.
     TC:  Dr. Benedek, did you review the accused medical records in the course of your ----
     A.  I did not.
     Q.  Would you normally want to review medical records?
     A.  Yes, I would.  I got a medical history from him and I was lead to belief that he’s a healthy, otherwise healthy individual, so that his medical records would be relatively uncomplicated as he told me they were -- he has had some fractures, sports related injuries but I, I didn't look at his medical records.
     Q.  With regard to his medical history, your also reliance on his word, correct?
     A.  Yes.
     Q.  So apparently, you are not aware of that he signed a waiver regarding Dexedrine that he was taking involuntarily?
     A.  I'm not aware of that, not that it would -- I'm not sure how that would affect my thinking about his illness.
     Q.  Do you think it might have picked it your thinking about his illness did you actually reviewed his medical records?
     A.  You know, I think your last question was about through that voluntariness issue that I said I couldn't answer.  I don't think I needed it to render a diagnosis in this case.  I think it would have been helpful, I got what I got.
     Q.  Was it enough to just talk to him?
     A.  It was announced talk to him, it was enough to read the reports, it was enough to understand that others were charged with the responsibility for the court to have done a competent thorough evaluation.
     Q.  You talked about, Doctor the sort of statements the witnesses got kind of filled in the blanks the next day -- kind of helping the injured member -- you said something like like it's human nature to sort of color in memory when you forget.  Do you remember saying something like that?
     A.  Yeah, yes I do remember saying like that.
     Q.  Okay.  Would you also agree that it's human nature to make you feel embarrassed when you do something stupid?
     A.  I think, yeah, it is human nature to be embarrassed when you do something stupid.
     Q.  Which you agreed that maybe its human nature within to not want to remember a lot of stupid things that you might have done?
     A.  I think there is a difference between not wanting to remember and not remembering.
     Q.  On the point of not wanting to remember, and not remembering, isn't it true though, that your only way of knowing and in fact he does not remember, what has happened?
     A.  Well, yes and no.  I recognize that -- it's a little bit circular, but if one believes that one has suffered from delirium, it's very reasonable to think that somebody would have absences of memory from that.  So, if I -- I, I that reason, I also have the sort of -- and I believe this was alluded to the witness statements, and again, I apologize because I did look at them afterwards -- where he reacts with surprise that very morning after when he hears, you know, you were doing a Jack Bauer saying.  So, that suggests lack of memory.
     Q.  So not only did he tell you he did remember, he told others that he did remember?  
     A.  That, that's rights.  He reacted as if he did remember.
     Q.  So it's reaction?
     A.  Reaction to report.
     Q.  Again, I appreciate the comment you made about one believes one suffered from delirium and partially because they can't remember, correct?
     A.  Again, I think one believes one suffers from delirium because one without a history of paranoid, aggressive, disoriented and disorganized behavior by the reports of others was engaged in such things in the middle of the morning after a break-in period of factors that contribute to a delirious state.
     Q. Again, or primarily relying on his word for it at this point.
     A.  I think I am reliant on more than his word.  I think I relied on more than his word.
     Q.  Is it also true that regarding in the history of similar disorders, you were relying on his word because you didn't review any medical records, correct?
     A.  That's correct.  
     Q.  Talking about his surprise of being informed with the witnesses said that he did, could it be that he was just surprised that they knew about it?
     A.  You know, I think in the totality of things, no.  Is it possible that his reaction of the surprise was, hey, the cat out of the bag?  Yeah, but sound as if that was consistent with his report or the reports of others.  
     Q.  So in reality, you have no, no way of saying ----
     A.  I don’t, I really don't have a you know, there isn't a -- I don't have any way of knowing for sure.
     Q. Doctor, is it your opinion that if he had been -- if he hadn't had anything to drink at all that night that the events would have happened?
     A.  I don't believe that it is possible to determine whether or not this would've happened in the absence of alcohol.  I don't believe it's possible for me to determine whether or not it would've happened in the presence of Dexedrine appeared don't believe it's possible for me determine whether or not it would've happened in the presence of sleep deprivation I believe it is -- the best explanation is that these occurred as a result of-- list or systems which occurred as a combined effect of those things.
     Q.  Let me ask you then, whether it would've happened is it possible, or what's the likelihood that these to what happened if he hadn't drank it all that night?  Would you agree that significantly reduced the likelihood?
     A.  I would agree that if you take away any one of these factors there is a likelihood of this perfect storm being a perfect storm would be reduced.  Which factor counts more, I couldn't tell you.
     TC:  No further questions, thanks Dr. Benedek.  
     MJ:  Defense.
     CDC:  With apologies, sir, very briefly.  I know it’s late.  
     MJ:  Take as much time as you need, counsel.
     CDC:  Thank you, sir.  You’ve been very patient.

REDIRECT EXAMINATION

Questions from the Civilian Defense Counsel:
     CDC:  Dr. Benedek, much was made about the fact about the fact that you didn't review Lieutenant Burke's medical records, but, you were here and heard the testimony at the second of six board did thoroughly review his medical records?
     A.  That is correct.  
     Q.  And you heard that they found nothing remarkable in it?
     A.  That is correct.
     Q.  Apparently the only think you missed it is medical records was the legal waiver that all pilots are required to sign to use Dexedrine?
     A.  I would imagine there are some documentation, vaccinations, perhaps he had a cold, I believe that had there been significant history of mental illness I would've been alert to that fact either by him or the others I spoke to or by my discussions with you, frankly.
     Q.  Or through the 706 board ----
     A.  Presumably through the 706 board conducted in accordance with RCM 706.
     Q.  I understand about the vaccinations and everything, but apparently the only thing of apparent significance to the trial counsel is to the waiver admitted that he didn't know he signed?
     A.  I guess that's what they're objecting to, but yeah, that's for them.
     CDC:  Thank you, sir.
     MJ:  Government, any recross?
     TC:  Yes, Your Honor.
RECROSS EXAMINATION

Questions by the trial counsel:
     TC:  Doctor, you testified earlier that you didn't feel compelled to follow the conclusions ----
     CDC:  Objection, Your Honor.  Beyond the scope.
     MJ:  Trial counsel?
     TC:  Here's why it's within the scope, Your Honor.  We just testified a moment ago that you ----
     MJ:  All right, speak to the court, not.
     TC:  Yes, Your Honor.  I will rephrase.
     MJ:  Sustained.
     TC:  Doctor, you just testified a moment ago that you had to rely on the RCM 706 board in reaching your determinations, correct?
     A.  I believe that I testified that I did rely, had to would be -- but I relied on the number of things.  My assessment, my review of the documents reviewed, my interviews so, I relied on what I relied on, yes.
     Q.  You relied on your own -- and that was because, again you didn’t have access to all the information that they did?
     A.  I did not.
     TC:  No further questions, thanks.

QUESTIONS BY THE COURT

Questions by the military judge:
     MJ:  Dr. Benedek, I have a follow-up question for you.  And you may have already to this based on this line of questioning, however, I’ll ask it anyways.  Do you know the dosage of Dexedrine taken in this case?  
     A.  You know, I do not.  I can tell you what I believe to be the case and I try to get some clarity extended procedure from the go testing as well.  What I believe was taken over the course of, of the return flight was four, 10 mg tablets.  What I believe, is to test dose-- and forgive me, there’s Air Force people that can clarify this -- is two separate taken of 10 mg so, -- separated by four hours.  I heard before that it was 5 mg so, I’m 100% certain if Lieutenant Burke took 5 mg and four hours later took five for more milligrams or took 10 and 10.  I don't have clarity on that and then, during the course of his flight, it was apparently 10, 10, 10, 10 and 10, as prescribed.
     MJ:  Do know how long Dexedrine stays in the system or its half life, or excretion rate?
     A.  My understanding is that it half -- and I am not a pharmacologist, either.  My understanding is that its half life is variable and so I don't know the pharmacokinetics come how quickly it's excreted or metabolized.  I would imagine that other factors can affect that and if there is a range of hours, short hours to longer hours.  And again, part of the problem is in some people the effects are there even after its gone.  So being gone is not a critical -- and again I think in any given individual to know the half-life, you kind of have to do some sort of urinary test to see if it's disappearing or its metabolites are disappearing in the urine.  I really don't know, but I'm sure it is in the PDR what the average half-life is.
     MJ:  Very well.  I will take that as an answer if you are not certain.
     A.  I'm not certain.  
     CDC:  Your Honor, to assist the court comfortable be testimony on that issue.  It might very well.  That's all the questions I have for Dr. Benedek.  Does counsel for either side have any additional follow-up questions based on --
     TC:  No, Your Honor.
     CDC:  No, Your Honor.  
     MJ:  All right, defense, subject what was to recall?
     CDC:  Yes, Your Honor.
     MJ:  Dr. Benedek, you are excused however while this course is ongoing please do not discuss your knowledge of the case for your testimony with anyone except for the counsel or the accused.  Thank you for your time, sir.  Thank you, Your Honor.
     MJ:  All right, defense counsel.
     CDC:  Your Honor, this might be a good time to break for the evening.  We've got several more witnesses.
     MJ:  How many witnesses do you have?
     CDC:  We have potentially five more witnesses, maybe four.
     MJ:  All right, my concern is that ---- 
     CDC:  And I will stay to elaborate ---- 
     MJ:  Please.
     CDC:  Four of those be extremely brief by the way of perform a character evidence presentations.
     MJ:  Like good military character evidence?
     CDC:  Yes, sir, law-abiding and things like, the standard foundation and in the ultimate opinion of repetition.
     MJ:  All right.
     CDC:  We have four of those ready to go but ----
     MJ:  Very well.  Government, to have a position on that?  And defense my concern is that this court has another case docketed for Friday and that is -- my only concern that we conclude by Thursday evening.  
     TC:  Excuse me , sir, can I make -- Your Honor, has that changed because we’ve  always been on notice that this court was docketed from Tuesday thru Friday ----
     MJ:  It originally was.  
     TC: Okay.
     MJ: However, since this -- the defense has changed their notice of forum to judge alone, it was believed by the central docketing that this would be expedited.  
     TC: Assumptions.  
     MJ: Yes, for better or worse that assumption is now set in stone.  So, that can of course be moved somewhat but I want to do our best to try to get this finished by ---- 
     CDC: Sir, I can promise the court that the non-character witness is going to be but a small fraction of the -- he is a forensic toxicologist.  He’s going to talk about half of Dexedrine and so forth and just limited to the chemistry.
     MJ: Understood.  Government, I’m anticipating, and you certainly don’t have to elaborate this time, but do you expect to rebuttal witnesses?  
     TC: Yes, your honor.  
     MJ: At this point, do you know how many?  
     TC: Your Honor, we believe two at this point.  
     MJ: All right.  There lies my concern, counsel.  I understand its 1800 hours, however, as this being military, typically our hours can be extended as long as counsel are available and this court is able to concentrate on the testimony.  So, if we are going to break for the evening, what does that we start at the first time tomorrow morning ----
     CDC: How brisk, sir?
     MJ: No later than 0730.  Would that interfere with your ability to present your case? 
     CDC:  Not at all, sir.
     MJ:  Government you have any objection to the?
     TC:  We agree with that time, sir.  
     MJ:  All right, and government any objection to recessing for evening now?
     TC: No, Your Honor.  
     MJ:  Very well. We’ll be in recess until 0730 tomorrow.  
[The court recessed at 1803 hours, 12 October 2011.
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