From:  Detailed Defense Counsel 

To:    Trial Counsel 

Subj:  REQUEST FOR DISCOVERY IN U.S. V. CAPTAIN DOUGLAS WACKER, USMC;   

       PRODUCTION REQUEST, BILL OF PARTICULARS, AND WITNESS REQUEST 

Ref:  (a) R.C.M. 701, M.C.M., 2008 

      (b) R.C.M. 703, M.C.M., 2008
      (c) R.C.M. 707, M.C.M., 2008
1. Pursuant to the references, the Accused through counsel asks for the above referenced discovery. 

2. Production request: Regarding discovery, as provided in the references, the defense requests: 

    a.  Please produce all discovery in accordance with the Defense “REQUEST FOR DISCOVERY IN U.S. V. CAPTAIN DOUGLAS WACKER, USMC; PRODUCTION REQUEST, BILL OF PARTICULARS, AND WITNESS REQUEST” (hereafter “Defense Request for Discovery”) dtd 18 Jun 10, and responded to and denied by Trial Counsel on 1 Jul 10, particularly paragraphs: “o” and “s-z”.  Trial Counsel denied the above request on the grounds that “The requested information is irrelevant to the current proceedings and therefore unnecessary.”
   b.  Please produce any and all communications between personnel aboard MCRD and MCAS Miramar, CA, as well as between said personnel and Headquarters Marine Corps (HQMC) regarding the transfer of Captain Wacker and any and all investigations, reports, notes, interviews, correspondence, and/or findings involving alleged misconduct by personnel aboard MCRD tending to involve Unlawful Command Influence (UCI) in military justice cases between June 2008 and the present.

3.  The above information is requested upon the following justification:

    a.  Rule 701 states that trial counsel shall disclose “Any books, papers, documents, photographs, tangible objects, buildings, or places, or copies of portions thereof, which are within the possession, custody, or control of military authorities, and which are material to the preparation of the defense....”  (R.C.M. 701(a)(2)(A).)  Note that “military authorities” includes all levels of the military, not just what is in the possession of trial counsel at the time the request is received.  Trial counsel has a responsibility to conduct due diligence in the retrieval of such documents and has a continuing duty to disclose such documents as they come into existence.  (R.C.M. 701(d).).
    b.  The withdrawal of charges against the Accused at Marine Corps Recruit Depot, San Diego, CA (MCRD) under the authority of the convening authority, Commanding General, Brigadier General Bailey, USMC, dtd 18 Nov 2009, signed by trial counsel, Major Keske, USMC, did not state on the record the reason for the withdrawal of charges, after the case, U.S. v. Wacker, had been arraigned at MCRD (See M.R.E. 604).
    c.  The withdrawal came after a motion to dismiss was filed on or about 15 Oct 09 by the Defense providing notice of the suspected UCI at issue in the Accused’s case.

    d.  The motion to dismiss was never heard by the military judge assigned to the case aboard MCRD.

    e.  The motion to dismiss was refiled by the Defense once charges were re-referred at 3d Marine Aircraft Wing (3d MAW), MCAS Miramar, CA by the convening authority, Major General Conant, USMC.
    f.  The motions to dismiss on the grounds of UCI and wrongful withdrawal of charges under M.R.E. 604 has put the issue before the present court.  Therefore, the information included in any and all communications between MCRD personnel, 3d MAW, and HQMC, as well as investigations at MCRD (or higher authorities) regarding UCI and/or the Accused’s case is now of paramount importance to ensure the integrity of the adversary process, the interest in the fair and efficient administration of military justice, and the potential prejudice to the truth-determining function of the trial process (see M.R.E. 701 (discussion)) is not impaired.  Furthermore, the Defense is entitled to inspect such documents to ensure the constitutional and codal rights of the Accused have been protected (see M.R.E. 604), that any withdrawal was not more onerous on the Accused, and in keeping with the rights to a speedy trial and due process under the Constitution, the Uniform Code of Military Justice, and the Rules for Courts Martial.
    g.  The Defense asserts that its request for such discovery, previously, was relevant, timely, and proper; therefore, any destruction of such documents in the interim by any Government personnel prejudices the Accused.
4. Please inform the defense counsel immediately if any of the evidence will be denied and provide the basis for denial.  The Defense also requests that the Government continue to disclose information as it is obtained in accordance with this discovery request. 

 /s/ 

 





   C. P. HUR 

 





   Captain, USMC 
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