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1.  Nature of Brief.  The application of the NMCCA decision in U. S. v. Hutchins to the proceedings in U.S. v. Hohman.
2.  Summary of Facts.




a.  Captain Bob Muth was detailed to U.S. v. Hohman in approximately April 2009.


b.  During the summer of 2009, Capt Muth, while representing Sgt Hohman, began speaking with Judge Advocate Support (JAS) representatives about extending his End of Active Service (EAS) date in order to represent Sgt Hohman.  JAS was unable to fulfill this first request, so Capt Muth made a second request formally through his chain of command, hereafter known as the ‘second request,’  to stay on active duty through 31 December 2009.  At this time, Capt Muth’s EAS was 1 October 2009.

c.  The second request to extend was approved  in part and denied in part on 17 September 2009, and Capt Muth was given a new EAS of 1 December 2009.  Capt Muth was told at this time that the request was originally going to be disapproved, but that it was changed to a partial approval.

d.  In November, Captain Muth submitted another extension request in order to stay on active duty and represent Sgt Hohman.  This extension request was denied by the government and Capt Muth’s service was terminated by the government on 1 December 2009.  

e.  The government gave neither Captain Muth nor Sgt Hohman a reason for denying his extension.  The government gave neither Capt Muth nor Sgt Hohman a recommended alternative plan of action that would enable Capt Muth to continue serving as Sgt Hohman’s detailed defense counsel.


f.  The government, in response to the defense’s discovery request for documentation regarding the extension of Capt Muth’s EAS provided the defense with the endorsements to that request.  The endorsement by the LSSS OIC, LtCol Keith Forkin, indicate that Capt Muth was detailed to Sgt Hohman’s and another case “because of his unique skills and extensive experience as a defense counsel.  He has spent a period of moths preparing for trial in each of these cases.”

g.
  Sgt Hohman repeatedly requested that Capt Muth remain on the case.  Sgt Hohman did not want Capt Muth taken off of his case, but rather specifically requested that he remain on the case.

h.  Capt Muth specifically requested to remain on the case.  Capt Muth did not want to be removed from the case.  


i.  Capt  Muth was forced by the government to EAS over both his and Sgt Hohman’s objection.


j.  From April 2009 to December 2009, a period of almost nine months, Capt Muth made significant contributions to Sgt Hohman’s defense and case preparation.  


k.  On 22 April 2010 the decision in U.S. v. Hutchins was published.

l.  On 27 April 2010 an 802 conference was held in which the military judge directed that the government pursue avenues to return Mr. Muth to active duty to represent Sgt Hohman.


m.  On 25 May 2010 an Article 39a hearing was held in order to discuss the government’s progress.  No tangible progress had been made, and the military judge, through judicial order, ordered the government to return Mr. Muth  to active duty by 1 July 2010.


n.  During that time period the government never once attempted to contact Mr. Muth regarding a return to active duty.  No ADOS orders were issued.


o.  On 2 July 2010 an 802 conference was held between the parties and military judge.  Mr. Muth was not back on active duty and had not been offered ADOS orders.  The government had still not even bothered to contact Mr. Muth.

p.  On 9 July 2010, the court held an Article 39a session to discuss Mr. Muth’s return to active duty.  At this session of court the government stated that they had attempted to contact Mr. Muth ‘multiple times’ regarding potentially accepting ADOS orders.  The government mentions these ‘multiple’ attempts in its motion on this issue as well.  However, when pressed as to when this contact had been attempted, the government again revealed its complete apathy toward fulfilling Sgt Hohman’s right to counsel when they admitted that the ‘multiple attempts’ had actually all been the afternoon and evening the day before that hearing, 8 July 2010.  Prior to that he had not been contacted by any representative of the government regarding a possible return to active duty, much less given orders.  Clearly the government had no interest in returning Mr. Muth to active duty, which is summarized succinctly in the Government’s Motion of 3 August 2010 on this issue:  the government “indicat[ed] that representing his (Capt Muth’s) clients to the completion of their proceedings was not an operational commitment that rises to the critical level of granting an EAD for a non-career designated marine officer.”  Simply put, they didn’t think Sgt Hohman’s constitutional rights were important.

q.  At the Article 39a session the judge ordered a future Article 39a on 21 August 2010 to completely litigate the issue.  The defense counsel put in a discovery request in an attempt to give the government the opportunity to show that they had in fact done everything they could to keep Capt Muth on active duty.  The government ignored that request and the defense was forced to file a motion to compel the discovery, which led to another 39a session of the court on 9 August 2010.  At this session of court the government was ordered to produce all discovery relating to keeping Capt Muth’s extension requests and their attempts to return him to active duty.


r.  At this session of court the government stated that it expected Mr. Muth to come testify at the 21 August 2010 motions hearing and describe for the court what he had done for Sgt Hohman’s case.  They presented the defense with a waiver of attorney client confidentiality for Sgt Hohman and Mr. Muth to sign.  In short, they stated that in order to determine what remedy there was for their failure to preserve Sgt Hohman’s right to counsel, he would have to forfeit his right to attorney-client confidentiality.


s.  Since the time when the government forced Capt Muth off of active duty, Mr. Muth has had to find gainful civilian employment.  He is now a practicing civilian attorney with multiple civilian clients.  The government’s proposed ‘solution’ to them forcibly terminating Capt Muth’s representation of Sgt Hohman, is to have Mr. Muth abandon his current clients in order to return to active duty to represent Sgt Hohman.  Clearly, the government has no greater understanding of the right to an attorney now than it did last November.

t.  Via e-mail to the court on 14 July 2010, Mr. Muth suggested a reasonable alternative to abandoning all of his current clients: that he serve Sgt Hohman in his civilian capacity at his standard billable rate to be paid for by the government.  This would be both more cost effective to the government than him returning to active duty, and would allow him to represent all of his clients at the same time.  


u.  Mr. Muth’s resignation will be effective on 1 September 2010, less than two weeks, and at that time he will no longer be a ‘reserve or retired judge advocate.’  JAG Instruction 5803.1B applies only to reserve or retired judge advocates.


v.  After 1 September 2010, Mr. Muth will not be an ‘officer or employee or Federal judge of the United States in the executive, legislative, or judicial branch of the Government, or in any agency of the United States.’  Title 18 USC §203 will not apply to him.
3.  Discussion.

     a. “The right to effective assistance of counsel and to the continuation of an established attorney-client relationship is fundamental in the military justice system.”  United States v. Baca, 27 M.J. 110, 118 (C.M.A. 1988)(emphasis added)(citing United States v. Palenius, 2 M.J. 86 (C.M.A. 1977)).  United States v. Hutchins (NMCAA 200800393).

b.   “The Uniform Code of Military Justice provides an accused with rights to counsel that exceed Constitutional standards.  The President has gone further to require – in very direct and extraordinary terms not found elsewhere in the Manual for Courts-Martial – that release of a defense counsel in situations such as this occur only with the approval of the military judge for good cause, or with the “express consent” of the accused.” Hutchins p8.

c.  “Further, the military judge apparently believed that departure from active duty constituted good cause for severing an attorney-client relationship during an ongoing trial.  We disagree.”  Hutchins p8.

d.  Convenience of the Government is not a sufficient basis to establish good cause, Id. at 800 (citing United States v. Murray, 42 C.M.R. 253, 254 (C.M.A. 1970)).  Good cause must be based on a “truly extraordinary circumstance rendering virtually impossible the continuation of the established relationship.”  United States v. Iverson, 5 M.J. 440, 442-43 (C.M.A. 1978)(footnote omitted). Hutchins p8.

e.  In U.S. v. Hutchins, the defense counsel EAS’d and the defendant resigned himself to the fact that he would lose his defense counsel due to the EAS.  The NMCCA held that EAS does not constitute good cause.  In Hutchins, the defendant agreed to let his defense counsel go, albeit without an understanding of the law.  Not to mention that the defense counsel did nothing to try to stay on the case.  Both the defense counsel in Hutchins and Capt Muth worked on their respective cases for 9 months.  In the case at hand, Sgt Hohman NEVER consented to letting Capt Muth go.  Furthermore, Capt Muth did everything he possibly could to stay on active duty and defend Sgt Hohman.  The facts in the case at hand are even more egregious than those in Hutchins.  If there was no good cause in Hutchins, which there was not, then there is certainly no good cause in Hohman.  

f.  This case is clearly distinguishable from Hutchins, it is a more severe severance of the relationship, over the objection of everyone except for the convenience of the government, which is specifically stated in the Hutchins opinion to not constituted good cause.

g.  The government has had ample opportunity to make this right.  It has been 8 months since they wrongfully denied Sgt Hohman his defense counsel.  It has been three and a half months since the 802 where Hutchins was discussed between counsel and military judge.  The government did not even contact Mr. Muth during the time period where they were first ordered to return Mr. Muth to active duty.  

h.  The government’s solutions to this problem, that they caused entirely of their own accord, are ludicrous:


(1)  They singlehandedly destroyed Sgt Hohman’s right to have Capt Muth as his counsel and left Mr. Muth with no choice but to start a civilian practice.  Now, they want to ham-handedly destroy the right of all of his current client’s to have Mr. Muth as their attorney to fix their mistake.  They clearly still do not understand the importance of a defendant’s rights with respect to an attorney.


(2)  In another clear misunderstanding of a defendant’s rights and relationship with respect to his attorney, the government holds the position that in order to litigate this motion, and the only way the court could come to a decision of abatement, is for Sgt Hohman to abandon his attorney-client confidentiality with respect to Mr. Muth.  They argue that he should get no relief from a situation they caused unless he gives up his rights.  This line of logic would lead to the incomprehensible conclusion that, if the government wants to find out what’s going on with a case, all they have to do is wrongfully terminate a defendant’s representation and then, if he or she seeks relief, the only path will be to waive their attorney-client confidentiality.

(3)  The government rejected the most logical course of action in this case: that they hire Mr. Muth to serve on Sgt Hohman’s case as a civilian attorney.  This would solve the problem of his representation at much less cost to the government than bringing him back on active duty.  It would also preserve his representation of civilian clientele.  The government concocted two reasons for not following this course of action: that it would violate JAG Instruction 5803.1B, Rule 1.5(c) and Title 18 USC §203.  Of course, even if these do apply, which it is a stretch of the imagination to believe that they do, their application would end in less than 2 weeks when Mr. Muth becomes a certified 100% civilian after his resignation is complete.  If it would satisfy the government, the defense is amenable to not having Mr. Muth work on the case until, at the earliest, 1 September 2010, so that the government can be entirely sure that its course of action is legal.  §
4. Appropriate Action.   

Appropriate action in this case is to abate the proceedings until Mr. Muth is hired as a civilian attorney to defend Sgt Hohman or returned to active duty to defend Sgt Hohman.
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