IN THE UNITED STATES COURT OF APPEALS

FOR THE ARMED FORCES

Frank D. Wuterich,


 ) APPELLANT’S MOTION TO GRANT  

Staff Sergeant (E-6),

 ) APPELLANT’S COUNSEL ACCESS TO

United States Marine Corps,
 ) SEALED EXHIBIT




Appellant,
 ) 


v.    




 )
 











 ) Crim. App. Misc. Dkt. No. 
David M. Jones,


 ) 200800183
Lieutenant Colonel,


 )
United States Marine Corps,    )
In his official capacity as
 ) USCA Misc. Dkt. No. 11-8009/MC
Military Judge, and


 )







 )

The United States,


 )




Appellees.
 )





                              

TO THE HONORABLE, THE JUDGES OF THE UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES

COMES NOW Appellant Staff Sergeant Frank D. Wuterich, USMC, by and through his undersigned counsel, and pursuant to Rule 30(a) of this Court’s Rules of Practice and Procedure moves that his counsel be given access to the sealed material the military judge forwarded to the Navy-Marine Corps Court of Criminal Appeals.
When the military judge forwarded to the Navy-Marine Corps Court a sealed memorandum concerning an ex parte hearing he conducted with the defense in this case, he noted that he sealed the memorandum “to protect and safeguard the attorney-client privilege and work product of the defense counsel.”  Granting Appellant’s counsel access to the sealed material would not be inconsistent with that rationale, since granting Appellant’s counsel such access would not undermine Appellant’s attorney-client privilege or the confidentiality of his counsel’s work product.

Granting Appellant’s counsel access to the sealed material is particularly important since the Navy-Marine Corps Court expressly considered the sealed memorandum before denying Appellant’s petition for extraordinary relief.  See Wuterich v. Jones, No. NMCCA 200800183, slip op. at 2 (N-M. Ct. Crim. App. Jan. 7, 2011) [Appendix].  Without knowing what information is included in the sealed memorandum, Appellant cannot know whether it contains erroneous factual assertions that he should dispute before this Court.  That concern is particularly important here because the military judge’s findings of fact included an important factual error that the Navy-Marine Corps Court expressly relied on when it denied Appellant’s petition for extraordinary relief.  
The military judge found as fact that “[u]ntil being released at the 13 September 2010 Article 39(a) session, Mr. Vokey had continued to represent the accused.”  Finding of Fact 6, Findings of Fact and Conclusions of Law (26 October 2010).  That finding of fact is clearly wrong.  The record establishes that there was a break in LtCol Vokey’s representation of Appellant upon LtCol Vokey’s retirement from the Marine Corps.  See March 11, 2009 Article 39(a) Excerpt at 2-3 (from the record in United States v. Wuterich, 68 M.J. 511 (N-M. Ct. Crim. App.) (en banc), certificate of review dismissed, 68 M.J. 404 (C.A.A.F. 2009)) (Attached to Appellant’s original writ appeal at Appendix, Tab D).  And although that break lasted for months, the military judge did not recognize it.  Instead, he premised his ruling on an incorrect belief that LtCol Vokey’s representation of Appellant persisted until he ordered the relationship severed.  See, e.g., Findings of Fact and Conclusions of Law at p. 14 (26 October 2010) (analyzing the case as one where the attorney-client relationship “persists”).  The Navy-Marine Corps Court, for its part, compounded the error by repeating and relying on the military judge’s clearly erroneous finding of fact.  It wrote:  “[T]he fact is that the petitioner retained his attorney-client relationship with Mr. F, and, until his application for withdrawal was approved by the military judge, Mr. V.”  Wuterich v. Jones, No. NMCCA 200800183, slip op. at 3.  Contrary to the Navy-Marine Corps Court’s belief, that “fact” was untrue.
In light of the military judge’s and the Navy-Marine Corps Court’s demonstrable misunderstanding of the facts concerning LtCol Vokey’s representation of Appellant, it is particularly important for Appellant’s counsel to review the sealed memorandum to determine whether it reflects any additional erroneous factual assumptions.

Conclusion


For the foregoing reasons, Appellant respectfully requests that his counsel receive access to the sealed material in order to properly prepare Appellant’s writ appeal brief for this honorable Court.






Respectfully submitted,

/s/
Dwight H. Sullivan, Colonel, USMCR
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Neal Puckett
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1800 Diagonal Road
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Alexandria, VA 22314

Tel 888-970-0005
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Haytham Faraj

1800 Diagonal Road

Suite 210

Alexandria, VA 22314

Tel 888-970-0005

Fax 202-280-1039

Email: Haytham@puckettfaraj.com 
Counsel for Appellant

CERTIFICATE OF SERVICE

I certify that this document was delivered electronically to the Court, and that copies were delivered electronically to the Appellate Government Division and to Administrative Support Division, Navy-Marine Corps Appellate Review Activity on January 18, 2011.
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