1) Does the court have the authority to decide the dispute?
a) Does the court have authority over the parties?
i) Personal Jurisdiction:

(1) Statutory/Traditional ways of asserting jurisdiction:

(a) Domicile

(b) Presence in state when served

(c) Consent

(i) Appearing in action

(ii) By contract

(iii) Appointment of agent for service

(d) State long arm statute and

(2) Constitutional assertion of jurisdiction over non-residents
(a) Minimum contacts: MC + fairness
(i) Purposeful Availment 

(ii) Foreseeability

(b) Fairness: Traditional notions of fair play and substantial justice
(i) Relatedness between claim and contact (less important if contact is great)

(ii) Convenience

(iii) State’s interest

ii) In Rem Jurisdiction: jdx on property present in forum

iii) Quasi in rem jurisdiction: jdx on person w/ property

iv) Notice-service of process

b) Does the court have authority over the subject matter?
i) Subject Matter Jurisdiction
(1) State courts are generally courts of unlimited jurisdiction.  The only limits are statutory

(2) Federal courts only have jurisdiction over two types of claims

(a) Federal questions

(i) Well Pleaded Complaint: must be based only on federal law asserting federal right
(b) Diversity actions

(i) Complete diversity

1. Rule: No P can be a citizen of same state as any D.
2. Citizen: domicile w/ intent to make permanent home
3. Corporation: incorporation state & principal place of business
(ii) Good faith allegation of damages over $75K
1. Aggregation: can add claims against single D or joint tortfeasors 

(c) Removal
(i) By D’s from state to federal court, if SMJ diversity – no D citizen in filed state
(d) Supplemental jurisdiction no FQ or diversity (cross-claim; compulsory counter claim; impleader)

(i) Pendant: state claims joined by P in

1. Federal Question case 

2.  “Common nucleus of operative fact” (same Transaction/Occurrence)

3.  Expect P to try in 1 proceeding

4. Court has discretion

(ii) Ancillary:1) by anyone other than P (diversity or FQ); 2) same T/O; 3) ct discretion
c) Is venue the proper place to resolve the dispute?
i) Venue: is proper in any federal district where

(1) All D’s reside, or
(2) A substantial part of the claim arose
(3) If no district meets 1 or 2, then:
(a) Federal Question: where any D can be found
(b) Diversity Cases: where any D is subject to personal jurisdiction
(4) Residence

(a) For individuals, residence equals domicile
(b) A corporation resides in all districts where it is subject to personal jurisdiction (does business)

(5) Improper or inappropriate venue

(a) Transfer: to federal district where action might have been brought (P or D)
(i) Original Proper: convenience of parties & witnesses (law of original court)
(ii) Original Improper: transfer instead of dismissal (rare) in interest of justice (law of new court)
(b) Forum non Conveniens: not granted if P requests.  Dismissal based on:
(i) Public factors: what law should apply, who should be burdened w/ jury service
(ii) Private factors: location of witnesses & evidence
2) What law governs the dispute?
a) Erie Doctrine
i) Federal courts are required to apply state substantive law to nonfederal (diversity) causes of action, can apply federal procedural rules. 

3) Are the pleadings proper?
a) Federal courts use notice pleading – the pleading must put the opposing party on notice of the claim.  By contrast, some states use code pleading

b) P’s Complaint
i) Statement of subject matter jurisdiction

ii) Statement of the claim

iii) Demand for relief

c) D’s response
i) Rule 12 motion (pre-answer)

(1) Waivable, must be put in 1st response

(a) Lack of personal JDX

(b) Improper Venue

(c) Insufficiency of process/service

(2) Not waivable, can raise at trial

(a) Lack of SMJ

(b) Failure to join indispensable party

(c) Failure to state claim on which relief can be granted

ii) Answer (20 days if no motions, 10 days if motion denied)
(1) Admit

(2) Deny

(a) Failure to deny is an admission

(3) Lack sufficient information (denial)

(4) Must raise affirmative defenses

d) Counterclaim: filed by D against P w/ D’s answer, P must reply w/ in 20 days
i) Compulsory: arises from same T/O as P’s claim.  Must be filed in this case or waived.  Supplemental JDX 

ii) Permissive: any other claim, no requirement to file in this case.  Requires independent jurisdiction. 

e) Cross claims: against co-party, must arise from same T/O supplemental jurisdiction (if needed)

f) Amendments: P can amend once before D answers, D can amend once w/in 20 days after answer. Ct may allow if justice require
i) Relation Back: for SOL if same T/O; new D knew of action & knew it would have been sued but for mistake of P.
g) Rule 11:
i) Certification: attorney signs that (1) pleadings are not for improper purpose, (2) legal contentions are warranted, (3) factual contentions are supported by evidence.

ii) Sanctions: to deter attorney, by court or filed by opponent
4) Are the proper parties and claims before the court?
a) Joinder of parties: need independent SMJ
i) Compulsory joinder – necessary parties must be joined if possible. Necessary if w/out absentee: (1) multiple suits likely (2) absentee harmed if not joined

(1) Joinder impossible – if joinder is not feasible (would destroy diversity jurisdiction), court must either proceed without absentee or dismiss the case (alternative forum, prejudice).  If dismiss, call the absentee “indispensable”. (joint tortfeasor not necessary)

ii) Permissive joinder – (1) same T/O (2) 1 common question 

b) Joinder of claims
i) Class actions: Rep sues on behalf of group, court must certify early on
(1) Initial requirements

(a) Class is so numerous that joinder of all members is impracticable

(b) Questions of law or fact common to the class

(c) The claims of the representative parties will fairly and adequately protect the interest of the class

(2) Types (need 1 of 3)

(a) Prejudice (depletion of fund if many suits)

(b) Injunction/declaratory judgment (against discrimination)

(c) Common question of law predominates (mass tort)

ii) Impleader: D brings in 3rd party D (indemnity/contribution)

(1) Supplemental JDX

iii) Intervention: absentee wants to join P or D

(1) Intervention as a right: interest would be harmed if not joined & not adequately represented now (supplemental)
(2) Permissive intervention: 1 common question (no supp.)
(3) Supplemental jurisdiction (if needed) for inter-pleader and TPD v. plaintiff

iv) Interpleader: stakeholder requires 2 claimants to determine validity to avoid multiplicity of suits

(1) Rule 22 Interpleader (independent SMJ)

(2) Statutory Interpleader (relaxed SMJ)

5) Have parties properly propounded and replied to discovery?
a) Types of discovery
i) Depositions

ii) Interrogatories

iii) Requests to produce

iv) Physical or mental examinations

v) Requests for admission

vi) Required disclosures

b) Scope of discovery
i) Anything reasonably calculated to lead to admissible evidence, except:

(1) Privileged matter 

(2) Work product: prepared in anticipation of trial, unless substantial need & not otherwise available, but not if

(3) Absolutely protected: mental impressions, opinions, conclusions, legal theories

c) Enforcement of discovery rules (sanctions)
i) Total or partial failure to provide discovery: motion to compel plus costs; must certify good faith attempt to obtain discovery

ii) Sanctions include:

(1) Treat matters as admitted

(2) Disallow evidence on an issue

(3) Establish the issue adverse to the violating party

(4) Strike the pleadings

(5) Dismiss the cause of action or the entire action (bad faith)

(6) Enter a default judgment (bad faith)

(7) Hold in contempt, except for refusal to submit physical or mental exam

iii) Immediate and automatic sanction

6) Can the dispute be resolved without a trial?
a) 12(b)(6) – failure to state a claim (not evidence just law)

b) Dismissal:
i) Voluntary: by P

ii) Involuntary: D fails to respond (default judgment)

c) Summary Judgment
i) The moving party must show that there is no triable issue of fact and entitled to a judgment as a matter of law

ii) Partial summary judgment can be granted

7) If there is a trial, who will decide the matter?
a) 7th Amendment: guarantees a right to jury trial in federal court for action at law, but not for equitable actions (judge). 

i) Legal actions are actions for money damages or to recover property.  Equitable actions involve specific performance, reformation or injunctive relief.  In deciding whether an action is legal or equitable, courts will focus on the nature of the remedy and the nature of the action
b) If there is a jury, can the jury be disregarded?

i) Nonsuit

ii) Judgment as a matter of law (directed verdict): reasonable people could not disagree (D moves at close of P’s case & all evidence; P at close of all evidence) before verdict.

iii) Renewed motion for judgment as a matter of law: reasonable people could not have reached this conclusion.  After verdict, if JMOL.
iv) Motion for new trial: w/in 10 days after judgment, if prejudicial error at trial makes jmt unfair
8) Can the decision be appealed?
a) The final judgment rule: requires a final judgment on the merits of the entire case before an appeal may be taken

b) Exceptions: to the final judgment rule

i) Pretrial orders involving temporary remedies
ii) Final judgment on collateral matters
iii) Interlocutory orders of great importance that may be determinative of the ultimate decision

9) Is the decision binding in future cases?
a) Res Judicata (claim preclusion) same P against same D
i) When there is a final judgment on the merits, res judicata prevents re-assertion of the claimant’s cause of action

ii) “On the merits”: is any judgment except one based on jurisdiction, venue or indispensable parties (or if first court says it was not on merits)

iii) Same Claim: (Maj.) same T/O; (Min.) different claims for property & personal injuries.

b) Collateral Estoppel (Issue Preclusion)

i) Final judgment on merits 

ii) Issue of fact actually litigated and 

iii) essential to a judgment in a first action are conclusive in a subsequent, although different, action between the plaintiff and D in privies

c) Who is bound by the judgment?
i) Parties are bound

ii) Privies to parties also bound including those who control litigation & will be affected by outcome

iii) Strangers are not bound, but may take advantage of collateral estoppel if jurisdiction rejects mutuality doctrine (CE only against 1st case party).

(1) Non-mutual defensive CE (shield): asserted by stranger D against 1st case party

(2) Non-mutual offensive CE (sword): asserted by stranger P against 1st case party

(3) Test for strangers use of CE (non-mutuality JDX):

(a) Identical issues

(b) Final judgment on merits

(c) Fair opportunity to be heard

(d) Not unfair or inequitable to use CE 

