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P.O. Box 87131

San Diego, CA 92138-7131

T/ 619-232-2121

F/ 619-232-0036

September 12, 2011
Legal Administrative Officer
2444 Elrod Ave.
MCAS Miramar

San Diego, CA 92145

FAX: 
858.577.1734
Dear Sir or Madam:

I am writing about the administrative separation hearing scheduled on September 13, 2011 for Master Sgt. Duane Patton. I understand Master Sgt. Patton has asked Rick Rogers, a respected reporter on military affairs, to attend the AdSep hearing but that Mr. Rogers has been told he cannot attend because the hearing is closed to the media though not other members of the public. As a member of the press and public, Mr. Rogers should have the right to attend the hearing. Indeed, the government may not discriminate against members of the press by denying them access provided to other members of the public. 
By law, court-martial proceedings are open to the press and public with rare exceptions not relevant here. RCM 806(a); ABC, Inc. v. Powell, 47 M.J. 363, 365 (Ct. App. Armed Forces 1997); United States v. Scott, 48 M.J. 663, 665 (Army Ct. Crim. App. 1998); United States v. Story, 35 M.J. 677, 677 (Army Ct. Mil. Rev. 1992), aff’d, 37 M.J. 270 (1993).  

The same rule should apply to AdSep hearings, which likewise concern fundamental questions of public integrity and fairness, such as whether the Corps is justly claiming that a given Marine is unfit to continue serving. The stakes of an AdSep hearing are high, because the outcome controls whether the Marine can remain in the Corps and how the Marine’s service is characterized. If it is deemed “other than honorable,” the Marine faces not only discharge but also loss of virtually all post-service benefits.
As recently confirmed in the case law, “The public's right of access to an adjudicatory proceeding does not depend on which branch of government houses that proceeding.” New York Civil Liberties Union v. New York City Transit Authority, ___ F.3d ___, No. 10-0372-cv, 2011 WL 2852412, *1 (2d Cir. July 20, 2011). Though administrative rather than judicial, an AdSep hearing is an adversary proceeding with due process safeguards such as the rights to notice, opportunity to be heard, counsel, give testimony and evidence, cross-examine witnesses, and present argument. See MARCORSEPMAN ¶¶ 6304(3); 6316-6317. In these circumstances, AdSep hearings “serve an adjudicatory function that determines respondents’ rights.” NYCLU, 2011 WL 2852412 at *13. In such quasi-judicial hearings, “individuals confront the power of their government to judge and penalize their actions.” Id. As a result, like other hearings resembling trials, they should be open to the press and public in order to ensure the fairness and integrity of the process, unless the board makes specific findings that closure is narrowly tailored to serve compelling interests. Id. at *13-14 (administrative hearings on transit rule violations must be open to public absent necessary findings); cf. Fitzgerald v. Hampton, 467 F.2d 755, 764-766 (D.C. Cir. 1972) (“in administrative hearings, the rule of the ‘open’ forum is prevailing—if not by statutory mandate, then by regulation or practice” and “due process requires that the [employee reinstatement] hearing be open to the press and public”).
I respectfully request that Master Sgt. Patton’s AdSep hearing be deemed open to the press and public in accord with these fundamental principles. Please call me (619.398.4496) if you have any questions.
Sincerely,

David Blair-Loy
Legal Director
