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California Community Property
Basic Principles

Basic Principles
A. Types of Property
	Separate Property
	Community Property

	· Property owned by either spouse before marriage

· Property acquired during marriage by gift, will or inheritance.

· Property acquired during marriage with the expenditure of separate funds (source rule)

· The rents, issues and profits thereof – the income and capital gain from separate property
	Property, other than separate property, acquired by either spouse during marriage.


B. Community Property

a. Presumption: all assets acquired (i.e., earned) during the existence of the economic community are presumptively community property.

i. Rebuttal: b/p that a particular asset is SP is on the party so contending.
b. Rule: the economic community starts at marriage and terminates when there is—

i. Permanent physical separation; and

ii. Intent not to resume marital relations.

C. Divorce

a. Rule: absent property settlement agreement, each community asset (and liability) must be divided equally, unless— 

i. Economic circumstances warrant awarding certain assets wholly to one spouse; and
ii. Each spouse ends up with 50% of all CP in terms of total economic value.

b. Application of Exceptions:
i. Family residence: loss of family home would uproot couple’s minor children.
ii. Shares of closely held corporation: where one spouse is CEO.
iii. Awarding H’s pension to H and other assets to W so they can go their separate ways.
c. Statutory Exceptions

i. One spouse misappropriates CP, whether before or during pendency of divorce

ii. One spouse has incurred educational debts; treated same as separately incurred debt.

iii. One spouse incurred tort liability not based on activity for benefit of community

iv. Personal injury award is given to injured spouse

v. “negative community” = community liabilities exceed assets; relative ability of spouses to pay the debt is considered [concern here is protecting creditors]

D. Disposition of Community Property

a. Lifetime
i. Rule: neither spouse can make a inter vivos gift of community property without the other spouse’s written consent.

ii. Remedy: if non-consenting spouse learns about gift while transferring spouse is—

1. Alive: non-consenting spouse can set gift aside in its entirety.

2. Dead: non-consenting spouse can recover her ½ CP interest from donee or estate.

iii. Federal Preemption: federal bonds purchased with CP may be transferred by one spouse without the consent of the other, unless purchase was a fraud or breach of trust as to the other spouse.

b. Testamentary

i. Rule: each spouse has the power of testamentary disposition over all of her SP and over one-half of the CP.

ii. Widow’s Election: if the decedent gives away more than her share of the CP, the surviving spouse may take—
1. Under the will: allow the will to operate; or
2. Against the will: claims her ½ CP and relinquish all testamentary gifts in her favor.
E. Acquisitions on Credit

a. Presumption: Funds borrowed during marriage and goods purchased on credit during marriage are presumptively on community credit.

b. Rule: borrowed funds and credit purchases are classified according to primary intent of the lender.

i. Note: this rule establishes the character of the property at the time of its acquisition.
Characterization

RULE: (1) Source of the Item; (2) Actions of the parties that may have altered the character of the item; and (3) any statutory presumptions affecting the item
Altering the Character of Assets by Agreement

A. Generally

a. No consideration is required for either a premarital or for a transmutation during marriage.

b. Agreements may be entered into as to particular assets or as to all acquisitions.

B. Premarital agreement

a. Rule: premarital agreement must be in writing, signed by both parties unless—
i. Oral agreement is fully performed (but: marriage alone is not sufficient); or
ii. There is estoppel based on detrimental reliance.
b. Note: premarital agreement cannot limit either party’s obligation to furnish child support.

c. Defenses to Enforcement

i. Not Signed Voluntarily: a premarital agreement shall be deemed not signed voluntarily (t/f unenforceable) unless the court finds that party against whom enforcement is sought—

1. Was represented by independent legal counsel at time agreement was signed (or waived representation in a separate writing);

2. Was given at least 7 days to sign between being presented with agreement and advised to seek legal counsel and the signing; and
3. Was fully informed in writing of terms and basic effect of agreement and what rights and obligations were being given up.

ii. Unconscionability: a provision is unenforceable if..
	Waiver of Spousal Support…
	All Other Provisions…

	· Unenforceable unless party was represented by independent legal counsel at time of signing
OR

· Provision is unconscionable at time of ENFORCEMENT (even if party is represented by independent legal counsel).
	unconscionable when MADE
AND
· there was no fair, reasonable and full disclosure of the other party’s property or financial obligations;

· the right to disclosure was not waived in writing; and 
· the party seeking to avoid enforcement had no adequate knowledge of the other party’s property or financial obligations.


iii. Terms Tend to Promote Divorce: but recent case upheld an agreement with provision paying W $100K in the event of divorce.
C. Transmutation

a. Def: an agreement to change the characterization of property during marriage.
b. Before 1985: oral transmutations were permitted, based on express or implied-in-fact agreements
c. Post 1985: 
i. Requirements: a transmutation must—
1. Be in writing;
2. Be signed by the spouse whose interest is adversely affected; and
3. Expressly state that a change in ownership is being made.

ii. Exception: gifts of tangible property of a personal nature which are not substantial in value taking into account the circumstances of the marriage (e.g., birthday/anniversary gifts).
d. Proof: in any proceeding commenced before the death of the testator, a statement in her will as to the character of property is not admissible as evidence of transmutation.
Effect of How Title Is Taken

A. Property Acquired Before 1975: Married Woman’s Special Presumption

a. Rule: prior to 1975, where CP was used to take written title in a married woman’s name and the title did not indicate CP or a JT was intended, the property is presumptively the wife’s SP.

i. Not rebuttable if a BFP purchases an asset in reliance on title in the W.
ii. Rebuttable as between H and W – by showing H did not intend to make a gift or W took title w/o H’s knowledge or consent.
b. Application:
	Prior to 1975, title is taken…
	Leads to Presumption that Property is…

	In W’s name alone
	W’s SP

	In the name of W & H,

[but not in JT, as “husband and wife” or “Mr. and Mrs.”]
	½ W’s SP & ½ CP

	in name of W and some third party, X
	W and X as tenants in common


B. Taking Title in Joint and Equal Form
a. Upon Death of A Spouse [Marriage of Lucas]
	If title is taken…
	Leads to Presumption that property is held in…

	Joint and Equal Form

[“husband and wife” or “Mr. and Mrs.”]
	CP

	“H & W as joint tenants”
	Joint Tenancy

	“H&W as community property with right of survivorship”
	CPWROS

[community property with right of survivorship]


i. Reimbursement: absent an agreement establishing that W is to have a SP interest or has a right to reimbursement; W has no SP interest and no claim for reimbursement.
b. Upon Divorce or Legal Separation [Anti-Lucas Statutes] (Post-1984)
i. Rule: property acquired during marriage in joint and equal form is presumptively CP and is subject to equal (50/50) division in divorce.
1. Note: if title is not taken jointly or if there is no title document, apply source rule/tracing.
ii. Rebuttal: the CP presumption can be rebutted by—
1. Express statement in the deed or other instrument of title that the property (or a protion of it) is SP and not CP.
2. Written agreement by the parties that the property is SP, not CP.
iii. Reimbursement: a spouse who made post-1984 contributions of SP to the acquisition or improvement of CP is entitle to reimbursement without interest for contributions to—
1. Down payment;
2. Improvements;
3. Principal payments on mortgage.
iv. Note: there is no reimbursement for SP to pay interest and reimbursement cannot exceed net value of property.
Effect of Parties’ Actions on Characterization of Assets

A. Installment Purchase Before Marriage

a. Rule: the community takes a pro rata portion of the property, measured by the amount of principal debt reduction attributable to the expenditure of community funds.

i. Note: only principal payments that reduce the debt count – payment of mortgage interest, property taxes, insurance premiums, etc. are irrelevant.
b. Calculation: share of the property characterized as CP—

Principal Debt Reduction Attributable to CP

Purchase Price
c. Life Insurance

i. Whole: apply same calculation as above.
ii. Term: last premium payment determines character of property.

B. Community Funds Used to Improve Separate Property
	Funds Used
	Property Improved
	Result:

	CP
	Own SP
	Community has right to reimbursement

[cost of improvement or enhanced value]

	CP
	Other Spouse’s SP
	[split of authority]:

Presumption of gift

or

Community has right to reimbursement

	SP
	CP
	Upon divorce: Anti-Lucas – reimbursement w/o interest for improvement.

Upon death: Lucas – no claim for reimbursement without agreement.


C. Commingled Bank Accounts

a. Rule: the mere fact that SP funds are commingled with CP funds does not transform or transmute the SP into CP.

i. Family Expense Presumption: family expenses are presumed to be made with CP funds, even though SP funds are available.
1. Note: if they were made with SP funds, expense is presumed to be a gift to the community unless there is an agreement for reimbursement.
b. B/P: on person trying to show that each asset was acquired with SP

c. Recapitulation theory: there must be proof that CP funds were not use to purchase the asset.
i. Exhaustion method: community had been exhausted at the time asset was acquired.

ii. Direct tracing: 

1. Sufficient SP was then available; and
2. Spouse intended to use SP to purchase the asset.
d. Note: anti-Lucas statute of the Family Code does not apply to joint bank accounts which are governed by the Probate Code.

Characterization Problems Raised by Certain Assets

A. Business Owned Before marriage

	
	Pereira
	Van Camp

	Application:
	Personal Skills & Effort of spouse are the key factor to business growth.
	Valuable Company or Asset

	Factors:
	· Spouse’s time, skill and effort

· Spouse contributes creative ideas 

· Spouse develops new manufacturing technique

· Spouse worked long hours

· Spouse drew modest salary
	· Capital investment

· Spouse paid substantial salary

· Spouse drew large bonuses

	Calculation:
	Value of business at the time of marriage plus
Interest (10% per annum) 
= SP
The balance is CP
	Value of spouses services @ market rate

minus
Family expenses paid from CP 
= CP
The balance is SP


a. California Supreme Court: use whichever test does “substantial justice.”

b. Reverse Accounting
i. Premise: W manages CP business.  After economic community ended but before the divorce, business increases in value.

ii. Rule: the formulas are the same, except the benefited marital estates are reversed—

1. Pereira: 
a. CP = interest on value of CP at time of separation.
b. SP = the balance
2. Van Camp:
a. SP = W’s services @ market rate minus W’s expenses during separation

b. CP = the balance 
B. Pension Benefits
a. Rule: employee retirement benefits accumulated during marriage, whether or not vested at the time of divorce, are CP.
i. “Participant spouse” = the spouse who is becoming eligible for a pension.

ii. “Non-participant spouse” = the other spouse
b. Note: Spouses of military personnel have a community property right in a military retirement plan 
c. Time rule: calculation of share characterized as CP—
Years serviced while married

Total years of employment to retirement

d. Court Decree: if participant spouse is not yet eligible for retirement at divorce, the court may—
i. When and if received: spouse is entitled to recovery when and if pension is received.

ii. Cash out: award other assets of equal value to non-participant spouse
iii. retain jurisdiction until pension kicks in

e. Maturity of Retirement Benefit: 
i. Rule: if the participant spouse is eligible for retirement, but the participant spouse chooses not to retire, the other spouse has a present right to one-half of the community component of the pension.
f. Disposition by Non-participant Spouse
i. Upon death: federal preemption (ERISA) – interest terminates when non-participating spouse predeceases the decedent participating spouse.  No devisable interest.
g. Disability Insurance

i. Def: disability retirement payment and workman’s compensation benefits are treated as wage replacement.

1. Such payment is characterized according to when it is received, not when it was “earned.”  If paid after divorce, they are post-divorce earnings (SP).

ii. But: If spouse has an option between regular requirement and disability requirement, the spouse cannot elect to defeat the non-participant’s community interest by choosing the latter.

h. Severance Pay [split of authority]
i. SP: severance pay replaced lost earnings – would be SP after divorce/separation 
ii. CP: severance pay arose from collective bargaining agreement and was earned by employment during marriage. 
C. Stock Options

a. Rule: stock options awarded during marriage are community property 
i. Rationale: viewed as form of incentive compensation earned during marriage.

b. Time Rule: calculation of share characterized as CP is—
Years from date option awarded to end of economic community
Years from date option awarded to when option becomes exercisable

D. Good will of a Professional Practice

a. Def: those qualities that generate income beyond that derived from the professional’s labor and reasonable return on capital and physical assets.

b. Rule: good will of a professional practice to the extent acquired during marriage is community property.

c. Valuation:
i. Expert witness testimony as to good will’s value

ii. Capitalization of excess earnings attributed to good will

E. Educational Expenses

a. Rule: a professional degree is not property subject to division on divorce.

i. Note: liability for educational loans is assigned solely to spouse who got the education.

b. Reimbursement: the community is entitled to reimbursement for the cost of the education if education enhanced spouse’s earning capacity.

c. Defenses: there is no reimbursement if—
i. Community substantially benefited from the earnings of the educated

1. Rebuttable presumption of substantial benefit if 10 years passed since degree was awarded.
ii. Other spouse also received a CP-funded education

iii. Education was obtained by a spouse who is seeking spousal support.
Tort  & Contract Liability

Torts

A. Tort Recovery
a. Recovery from other spouse as tortfeasor: SP

b. Recovery from third party tortfeasor: CP – 

i. Upon divorce or legal separation: entire award goes to the injured spouse (if award has not been expended or commingled with other CP)— 
1. Unless interests of justice, including economic need, require o/w (e.g., award is entire community estate).

ii. Upon death of either spouse: award is treated as CP – injured spouse entitled to ½ of award.

B. Tort Liability [QCP = CP for spousal tort debt]
a. Rule: CP is subject to tort liability of either spouse.

b. Satisfaction of judgment:

i. Tortious spouse was performing an act for the benefit of the community: first from CP, then from SP

ii. O/W: First from tortfeasor’s SP, then from CP.
c. Note: judgment creditor cannot reach SP of the non-tortious spouse.

Contracts

A. Rule: each spouse has equal management and control over all CP, and thus has full power to buy or sell CP and CP and contract debts without the other spouse’s consent.
B. Exceptions:
a. Business: spouse who operates a business interest that is all or substantially all community personal property has primary management and control of the business
i. Remedy: failure to give written notice of sale, lease or encumbrance of all or substantially all of the business’s personal property gives rise to a remedy against the managing spouse if the transaction has substantially impaired the one-half interest in the CP estate.
b. Personal Property: one spouse cannot sell or encumber personal property used in family dwelling or clothing without written consent of other spouse.
i. Remedy: transaction is voidable by the other spouse at any time (no SOL)

C. Community Real Property
a. Conveyance

i. Rule: a conveyance of community real property requires joinder of both spouses.
ii. SOL: non-consenting spouse has one year to void a sale by the other spouse (No BFP protection within SOL). 

1. Exception: if transferee knows about the marriage, SOL does not apply.  But Laches may apply if non-consenting spouse’s delay prejudiced transferee.
b. Encumbrances

i. Rule: neither spouse can encumber her one-half interest in community property.

1. Exception: family law attorney’s real property lien – a spouse can encumber her ½ CP interest in community real property to pay the family law attorney representing her in a divorce action.

D. Debts [QCP = CP for spousal contract debt]
a. General

i. CP: can be reached in satisfaction of marital and premarital debts of one spouse

1. But: earnings of non-debtor spouse cannot be reached for premarital debts if—

a. Held in separate account (other spouse has no right of withdrawal); and
b. Not commingled with other CP funds.

ii. SP: of non-debtor spouse cannot be reached for debt of the other spouse.
b. For Necessaries
i. Rule: each spouse is personally liable for the other spouse’s contracts for necessaries.

1. Note: This duty does not relate to marital economic community, it exists until divorce.
ii. SP: of non-debtor spouse can be reached to satisfy debt for necessaries of other spouse.

1. But: non-debtor spouse may be reimbursed from CP if funds are available.

c. After Divorce:
i. Rule: a creditor may not reach CP awarded to a spouse unless that spouse—

1. Incurred the debt; or
2. Was assigned the debt by the court.

ii. Note: after divorce, the duty to support debts for necessaries is also extinguished.
Property Acquisition Issues

Multi-State Problems
A. Quasi Community Property
a. Def: property acquired while the couple was domiciled in a non-community property state, which would have been classified as community property and it been acquired under the same circumstances in California.

i. “Acquiring spouse” = spouse who acquired property outside of California
ii. “Non-acquiring spouse” = the other spouse

b. Rights of Non-Acquiring Spouse and Creditors
i. Non-acquiring spouse: does not have a property right in the QCP (that would be unconstitutional deprivation of property w/o due process) – she has a mere expectancy.

ii. Creditors: for the purpose of creditor’s claims, QCP is treated like true CP.

c. Disposition of Quasi CP:

	
	Personal Property
	Real Property

	Upon Divorce
	50/50 Split
	50/50 split:

1. award land to acquiring spouse and other assets of equal value to non-acquiring spouse; or
2. compel acquiring spouse to execute any necessary conveyances (via in personam jurisdiction – allows situs rule to be circumvented)

	Upon Death
	Of acquiring spouse…
	50/50 Split
	Acquiring Spouse Takes All
· situs rule applies – court where property was acquired has in rem jurisdiction 
· CA courts do not have in personam jurisdiction over estate of the acquiring spouse.

	
	Of non-acquiring spouse…
	Acquiring Spouse Takes All
	Acquiring Spouse Takes All


B. Other Community Property States

a. Rule: If couple moves from another CP state, CP acquired in the other state is CP in California.

C. Acquisition of Out-of-State Realty with Community Property Funds

a. Premise: H & W are married. H acquires realty situated in a non-community property state with community funds.
b. Disposition:

i. Upon divorce: 50/50 split—

1. Award land to H and other assets of equal value to W; or
2. Compel H to execute any necessary conveyances via in personam jurisdiction.
ii. Upon death: situs rule applies – state where property is situated controls disposition.

1. Remedy: W can seek to have her one-half ownership interest recognized via a resulting trust or a constructive trust.

Property Acquisitions Outside the Marital Relation
A. Unmarried Cohabitants

a. Rule: unmarried cohabitants purchasing property as “husband and wife” or “Mr. and Mrs.” Take the property as tenants in common.

b. Marvin Agreement:

i. Rule: the property relationship between unmarried cohabitants can be governed by contract, expressly created or implied by contract.
1. Valid as long as contract is not based solely on sexual services.

c. Note: California does not recognize common-law marriages unless it was validly contracted in another state (e.g., Idaho, Texas).  

B. Putative Spouse

a. Def: a putative spouse is one who has an objectively reasonable and good-faith belief that she was lawfully married to another person.

i. Note: the other person can be aware that the marriage is unlawful or even induce the innocent party to believe that they were married. 
b. Rights of Putative Spouse
i. ½ interest the quasi-marital property = assets acquired during the putative spouse relationship

ii. intestate rights in partner’s SP as she would have if lawfully married

c. [split of authority]: if the other party knows the marriage is unlawful, the courts are divided as to whether the non-good-faith spouse can share in the earnings of the putative spouse
i. Note: the non-good-faith spouse is estopped from asserting the invalidity of the marriage if she knew about the invalidity and continued to enjoy the benefits of marriage.
d. Alternative: if the both spouses are aware that there is no lawful marriage, the relationship is characterized as unmarried cohabitants.
i. With a Marvin agreement, there can be relief.

