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1.  Nature of Motion.  


The defense hereby moves this court, pursuant to Rule for Court-martial 907, to dismiss all charges and specifications in this case due to unlawful command influence as previously raised in a defense motion.  If this case is not dismissed, the defense asks for such other relief as may be just under the law:  exclusion of any members from HSBN, MCRD, San Diego.  

2.  Summary of Facts.

a. As a remedy to fix the actual bias of members coming from Sgt Brito’s command of 12MCD (following evidence that the acting convening authority LtCol M. Begin of 12MCD had already made up his mind that Sgt Brito was guilty and conducted himself toward Sgt Brito, other witnesses, and Sgt Brito’s superiors as though Sgt Brito were already guilty); trial counsel Capt Torresala gave notice that at least two of the members will be selected from HSBN, MCRD by Col Stephanie Smith, the commanding officer and convening authority of HSBN, MCRD.
b. Additionally, the commanding officer of 12MCD sent a letter to some officers and SNCOs of 12MCD where he suggested that witnesses at 12MCD should not feel intimidated.  This letter was sent after the acts done to Sgt Brito, Sgt Brito’s superior GySgt M. HerndnanezGarcia, and other witnesses were already complete.  No one, not LtCol Begin, not SgtMaj Archambault, or anyone else, has ever apologized to Sgt Brito, GySgt HerndezGarcia, LCpl Platte, the other witnesses, or acknowledged publicly that LtCol Begin’s and SgtMaj Archambault’s and other command representative comments and actions regarding Sgt Brito were wrong or had been taken in haste
.

c. Capt Abdul Mack, the adjutant of HSBN, MCRD, San Diego, informed the trial counsel that these members from HSBN would be selected:  GySgt James D. Thomas and SSgt Requilda N. Qunitana.

d. These two members were selected by HSBN, not 12MCD.  The email from Capt Mack proves this.
e. This is unacceptable for the defense and justice and does not fix the remedy of giving Sgt Brito a fair members panel.

f. Col Smith is presently the subject of ongoing complaints concerning due process violations, jury tampering, 32 officer rigging, and witness tampering in other cases.

g. The defense has attached hard and documented evidence to this motion that in multiple cases Col Smith orchestrated a plan with her former Military Justice Officer (MOJO) Maj Bueno.  Maj Bueno describes that while as the Staff Judge Advocate of MCRD she would commit due process violations and obstruction of justice in multiple cases to ensure that convictions were obtained in violation of the law.

h. The affidavit of Maj Bueno speaks to witnesses being tampered with intentionally and fixed; 32 officers being selected on the basis that they would recommend cases be referred to GCM , defense witnesses being intimidated to not testify and defense witnesses being retaliated against by Col Smith after testifying favorably for the defense.

i. Maj Bueno’s affidavit is shored up and verified for accuracy by the affidavit of Captain D. Ahn, another former prosecutor that worked for Col Smith when she was the SJA.  Capt Ahn also speaks to defense witness intimidation and witness tampering by Col Smith.

j. That Col Smith’s jury tampering activities continue following her transition from SJA to a convening authority is verified by the affidavit of Maj C. Blalock.  

k. Maj Blalock, a panel member in a case (US v. Capt Wacker) involving another accused under the Command of Col Smith, was tampered with as a panel member by Col Smith, acting as first an SJA and then later as a convening authority.

l. The jury tampering of Maj Blalock that occurred in late 2009 was so obvious and gross that the trial counsel and now current MCRD SJA, LtCol S. Sullivan, advocated for that accused’s case to be dismissed without prejudice from MCRD and that case sent to MCAS Miramar for such further adjudication as just.

m. That Col Smith did not cease witness and jury tampering following the revelation of the tampering in US v. Wacker, is now documented by the affidavits of GySgt P. Navagonzalez and Sgt S. King.

n. GySgt Navagonzalez speaks to how he was retaliated and intimidated against by Col Smith for merely writing a letter of recommendation in support of another Marine whose MOS (Col Smith as a convening authority), Col Smith was attempting to void.

o. Sgt S. King speaks to how Col Smith intimidated his legal assistance attorney for advising Col Smith, again as a convening authority, that her orders to Sgt King in violation of the Legaladminman Chapter 15 were illegal.

p. Col Smith is presently under investigation by general officers for her misconduct.  As such, any panel members selected for the US  v. Sgt Brito case should rightly not come from Col Smith as a convening authority while this investigation is ongoing.

q. This is especially true since one of the panel members proposed to Capt Torresella come from Capt Abdul Mack, the legal officer and adjutant at HSBN.  Capt Mack frequently advocates at IRO hearings that Marines stay in pretrial confinement, even when there is no justification for their continued confinement.  Capt Mack offers NJP to Marines at the instruction of Col Smith, even when there is no suspected violation of the UCMJ.
3.  Discussion.  

A.  Per Article 25 of the UCMJ, the selection of members must be fair.  The evidence attached indicates that any members selected from HSBN, MCRD, San Diego will be perceived to not be fair.  


Article 25 of the UCMJ states in part
“When convening a court-martial, the convening authority shall detail as members thereof such members of the armed forces as, in his opinion, are best qualified for the duty by reason of age, education, training, experience, length of service, and judicial temperament. No member of an armed force is eligible to serve as a member of a general or special court-martial when he is the accuser or a witness for the prosecution or has acted as investigating officer or as counsel in the same case.

Unlawful command influence is the ultimate threat to the impartiality of military criminal law. The history of military justice prior to the Uniform Code of Military Justice is filled with examples of court members attempting to comply with the real or perceived desires of the convening authority (their commander) as to findings or sentence or both
. During World War II, it was customary in many commands to sentence the convicted accused to the maximum to permit the convening authority to do as he wished with the offender. Both via the enactment of the Uniform Code of Military Justice generally, and via the statutory prohibition of such influence in Article 37 specifically, Congress attempted to prohibit command from affecting the results of trial
. Unfortunately, unlawful command influence continued after the Uniform Code became effective in 1951.  US v. Cruz, 20 M.J. 873, 884-93 (A.C.M.R. 1985).

 
In its original form, command influence usually meant command efforts to directly or indirectly affect the members
. For example, in a classic 1953 case, United States v. Littrice, 13 C.M.R. 43 (C.M.A. 1953), the Court of Military Appeals condemned the act of an executive officer who briefed the members before trial as to their duties.  “[H]e informed the members ... that they should not usurp the prerogatives of the reviewing authority; that it had been his experience that court-martial records received a thorough review in the Seventh Army; that he read excerpts from a letter from Headquarters ... on the subject of retention of thieves in the Army ...” . Littrice, 13 C.M.R. at 46 (C.M.A. 1953) . 

 
The letter at issue in Littrice complained of inadequate sentences and noted that proper performance as court members should be recognized on their efficiency reports. Littrice, 13 C.M.R. at 50 (C.M.A. 1953).  In an often quoted passage, the Littrice court wrote:  “Thus, confronted with the necessity of maintaining a delicate balance between justice and discipline, Congress liberalized the military judicial system but also permitted commanding officers to retain many of the powers held by them under prior laws. While it struck a compromise, Congress expressed an intent to free courts-martial members from any improper and undue influence by commanders which might affect an honest and conscientious consideration of the guilt or innocence of an accused.”  Littrice, 13 C.M.R. at 47 (C.M.A. 1953).  


More recently, the court has observed that ''[c]ommand influence is the mortal enemy of military justice.'' United States v. Thomas, 22 M.J. 388, 393 (C.M.A. 1986).
 
Blatant attempts to influence the members still take place
. Additionally, commanders may try to obtain their goals through manipulation of the Codal system. In United States v. Redman, 33 M.J. 679 (A.C.M.R. 1991) [The convening authority in Redman was selected subsequently for a third star. 140 Cong. Rec. S9119 (15 July 1994)], the convening authority appointed new members because of dissatisfaction with the original panel's merciful results. The Army Court of Military Review opined that such an action, albeit within the literal authority granted by Article 25, was ''inconsistent with the spirit of impartiality of Article 25 and the limitation on command influence contained in Article 37 of the Code.'' Redman, 33 M.J. at 683 (A.C.M.R. 1991) (dictum), citing United States v. McClain, 22 M.J. 124 (C.M.A. 1986).
 
Likening command influence to a violation of an accused's constitutional rights
, the Court of Military Appeals held:  “Consequently, in cases where unlawful command influence has been exercised, no reviewing court may properly affirm findings and sentence unless it is persuaded beyond a reasonable doubt that the findings and sentence have not been affected by the command influence.”   United States v. Thomas, 22 M.J. at 394 (C.M.A. 1986) .  


The case law says that UCI is the mortal enemy of military justice. The letter by 12MCD does not cure the damage that has been done.  Sgt Brito was mocked by his superiors, thrown in the brig for 83 days because of an unlawful order, made to wear special uniforms, called names, forced to do menial labor, his leave was denied, he was slandered in front of a Lance Corporal and he was moved from job to job to avoid any chance of building good military character before trial.  The commanding officer’s letter does not change this or make it better.  This is especially true since there has been nothing publicly said regarding Sgt Brito…specifically that Sgt Brito deserves a fair trial and is innocent until proven guilty.  The command, not once, has ever acknowledged that they wronged Sgt Brito.   

Regarding members from HSBN, MCRD, the defense has provided evidence of a widespread and frequent conspiracy to violate the due process of countless Marines in order to obtain convictions.  The conspiracy came from Col Smith and continues even until this day.  Read the Maj Bueno affidavit and then please reread it again.  Col Smith came up with a plan to influence how court martial proceedings ended up.  She picked 32 officers based on likelihood of referral.  She obviously picks panel members on the basis of those that will convict.  The jury tampering of Maj Blalock is evidence of this.  The intimidation in the Navagonzales and the King incidents are evidence of this.  It’s no coincidence that her adjutant selected the members from HSBN to sit on the Brito panel.  Even if Capt Mack did not receive any direct orders to pick heavy handed panel members, he will certainly carry out his commander’s intent.  He must do what he thinks will please his superior Col Smith:  Convict Sgt Brito.


Since there are ongoing complaints against Col Smith, it only makes since to avoid this issue and reject the panel members chosen by Col Smith from HSBN.  This is an avoidable UCI issue.
 
4.  Relief Requested.  The defense respectfully requests the following relief:  

a.  That all charges against Sgt Brito be dismissed with prejudice because the UCI identified in the previous motion hearing has not been cured.

b.  That if all charges are not dismissed, Sgt Brito be given panel members that do not come from the command of Col S. Smith’s HSBN, MCRD.  

5.  Evidence and Burden of Proof.  

a.  The defense requests physical production of the following witnesses by the Government in support of its motion (contact information for all witnesses is in the possession of the Government and can be found using NMCI email searches or Marine Online):  

Witness:  Capt Abdul Mack

Enclosure 1 - Trial Counsel Email concerning selection of Sgt Brito members
Enclosure 2 - Letter of 12MCD Convening Authority to remedy UCI
Enclosure 3 – Member Questionnaires from HSBN

Enclosure 4:  Maj Bueno affidavit

Enclosure 5:  Capt Ahn affidavit

Enclosure 6:  GySgt Navagonzales affidavit

Enclosure 7:  Sgt King affidavit

Enclosure 8:  Maj C. Blalock affidavit

b. Burden of proof:  Once the defense establishes UCI by some evidence, the burden to prove UCI then shifts to the government to prove UCI did not occur beyond a reasonable doubt.  The burden to demonstrate unlawful pretrial punishment falls upon Sgt Brito to support his alleged facts by a preponderance of the evidence.  

6.  Argument.  The defense desires oral argument. 

The foregoing pleading was served via electronic means on the opposing counsel and court on this date:  25 October 2010
 /s/
__________________________

Mr. Haytham Faraj

Civilian Defense Counsel

� The command letter generally extolled members to follow the law without ever citing specific behavior which was incorrect and should be corrected.


� See generally West, A History of Command Influence on the Military Judicial System, 18 U.C.L.A. L. Rev. 1 (1970).


� See generally United States v. Cruz, 20 M.J. 873, 878-82 (A.C.M.R. 1985) (en banc).


� Although this is still possible, today it is more likely to take the form of perceived command interest in the disposition of charges, dissuasion of potential defense witnesses (see, e.g., United States v. Thomas, 22 M.J. 388 (C.M.A. 1986) , cert. denied, 479 U.S. 1085 (1987)) , or interference with military judges by other military lawyers.


� See, e.g., United States v. Stephens, 21 M.J. 784, 786 (A.C.M.R. 1986) (evidence was sufficient to permit a ''reasonable person'' to conclude that NCO member was told by his battalion sergeant major, based on his perception of what the general wanted, to sentence an NCO convicted of drug offenses to at least 30 years). See generally Bower, Unlawful Command Influence: Preserving the Delicate Balance, 28 A.F. L. Rev. 65 (1988).


� Opining that it ''tends to deprive servicemembers of their constitutional rights.'' United States v. Thomas, 22 M.J. 388, 393 (C.M.A. 1986) .
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