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1.  Nature of Motion.  This is a motion pursuant to R. C. M. 906(b)(13) to preclude the Government from mentioning the term “bubblegum” or the alleged “bubblegum incident” as described in the Article 32 testimony of Kayla Orcutt.  This testimony has no legal relevance to this case, as it is uncharged conduct and does not fall under any exception.  The defense seeks to have this testimony declared inadmissible character evidence under Mil. R. Evid. 404(a).  In the event this evidence is declared to be potentially admissible under Mil. R. Evid. 404(b), the defense seeks to have it declared inadmissible under Mil. R. Evid. 403 as the exclusion of relevant evidence on grounds of prejudice, confusion, or waste of time.  The defense has not been given notice of M.R.E. 404(b) evidence that the government intends to introduce at trial, either on the merits or impeachment of any witness.

2.  Factual Background.  On 24 August 2010 an Article 32 investigation was conducted in the case of SSgt Vega.  Kayla Orcutt is the sister of Dana Orcutt, the accusing witness in this case.  Kayla Orcutt testified at the Article 32 where she accused SSgt Vega of exposing himself to her and her younger brother in the Orcutt hot tub.  She claimed he asked if she wanted to see his “bubblegum”, meaning his scrotum, and then pulled the leg of his shorts up to expose his scrotum.  SSgt Vega has not been charged for this alleged “bubblegum incident”.
This testimony was not relevant to any of the listed charges at the time of the Article 32, nor is this testimony related to any charge listed on the charge sheet, in its current iteration.  
3.  The Law and Discussion.  With some exceptions, evidence of a person’s character or a trait of a person’s character is not admissible for any purpose of proving that the person acted in conformity therewith on a particular occasion.  Mil. R. Evid. 404(a).  Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.  It may, however, be admissible for the other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution shall provide reasonable notice in advance of trial, or during trial if the military judge excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.  Mil. R. Evid. 404(b).  Evidence which is not relevant is not admissible.  Mil. R. Evid. 402.  Relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.  Mil. R. Evid. 401.  

M.R.E. 404(b) does not permit the Government use of this evidence to show proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident.  Even if the military judge finds that the evidence in question is relevant and admissible to show motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, it should be excluded under M.R.E. 403 as its probative value is substantially outweighed by the danger of its unfair prejudice, confusion of the issues, or its potential to mislead the members.  SSgt Vega is on trial for alleged adultery, misuse of government communication systems, and communicating a threat.  He’s not on trial for indecent exposure.  In short, if this "evidence" is declared admissible, its reasonable practical affect will be to place in the minds of the members the idea that SSgt Vega exposes himself to children and teenagers.  It provides no value to the analysis of the facts in this case nor will it logically contribute to the reasoned determination of whether SSgt Vega is actually guilty of the charges.  There are relevant facts for both sides to argue in this case; references to this alleged incident will only mislead, confuse and inappropriately influence the members.

4.  Relief Requested.  Denial of any Government reference to “bubblegum” or the alleged “bubblegum incident”, as inadmissible under M.R.E. 404 (b).

5.  Evidence and Burden of Proof.  



a.  The defense may present evidence at argument should any additional information become available.

b.   The burden of persuasion is on the defense by a preponderance of evidence.

6.  Oral Argument.  

The defense respectfully requests oral argument on this motion.  


J. F. BOYER



Captain, U.S. Marine Corps


Detailed Defense Counsel
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