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TO THE HONORABLE, THE JUDGES OF THE UNITED STATES 
NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS

COMES NOW Petitioner Staff Sergeant (SSgt) Frank D. Wuterich, United States Marine Corps, by and through his undersigned counsel, and pursuant to this Court’s order of 11 July 2011 replies to the Government’s Answer.

Introduction


The Government’s Answer is marred by both factual and legal errors.  At one point, the Government moves the date of an Article 39(a) session by a year and then attempts to draw inferences based on the incorrect date.  See Government’s Answer at 8.  At another point, the Government states, without referencing anything inside or outside the record, that LtCol Colby Vokey, USMC (Ret.) is not the only one of Petitioner’s counsel who has visited the scene of the alleged offenses.  See Government’s Answer at 19.  The Government is wrong.  As the record establishes, none of Petitioner’s counsel has visited the scene of the alleged offenses.  Only LtCol Vokey did, but due to the military judge’s erroneous rulings LtCol Vokey cannot represent Petitioner at trial.  The Government’s assertions to the contrary are both unexplained and inexplicable.

The Government predicates its arguments on its erroneous “facts” and ignores the actual record in which the military judge erred by repeatedly finding that there was no interruption in LtCol Vokey’s representation of Petitioner.  As cited in Petitioner’s brief, the record proves that an extended severance of the attorney-client relationship occurred.


In his opening brief in support, Petitioner demonstrated that the military judge erred by concluding that LtCol Vokey (Ret.) cannot be recalled to active duty.  The Government ignores this point.  Instead, it contends that the ability to recall LtCol Vokey to active duty is irrelevant because Texas’s rules of professional conduct would preclude LtCol Vokey from representing Petitioner even if he were recalled.  But that argument ignores the Government’s own regulation providing that the Navy’s rules of professional conduct, and not Texas’s, would govern LtCol Vokey’s representation of Petitioner if he were to be recalled to active duty.

Finally, the Government bases its argument that this case is not appropriate for appellate review on a challenge to the reasoning of a Court of Appeals for the Armed Forces decision.  But this Court does not have the power to disregard the Court of Appeals for the Armed Forces’ case law.  Whatever the Government thinks of a particular Court of Appeals for the Armed Forces decision, that decision is binding on this Court. 


The actual facts and the governing law establish that the military judge erred in denying Petitioner’s motion to abate proceedings and that it is appropriate for this Court to issue a writ of mandamus to protect both Petitioner and the Government from the consequences of that error.

Argument

I.

There was a break in LtCol Vokey’s representation of Petitioner beginning when LtCol Vokey went on terminal leave.

The critical factual question in this case is whether there was an interruption in LtCol Vokey’s representation of Petitioner when LtCol Vokey went on terminal leave in August 2008.  If an interruption occurred, then the military judge’s rationale for rejecting Petitioner’s motion to abate proceedings collapses.  The military judge found that error occurred when LtCol Vokey improperly terminated his status as detailed defense counsel upon commencing terminal leave in August 2008.  See Findings of Fact and Conclusions of Law at p. 25.  But the military judge concluded that that error was harmless because LtCol Vokey continued to represent Petitioner without interruption until September 2010.  See id. at 24-25.  If the military judge was wrong in concluding that LtCol Vokey provided continuous representation, then his finding of lack of prejudice arising from an established error was itself erroneous.  Moreover, the severance of Petitioner’s attorney-client relationship with LtCol Vokey when the latter went on terminal leave is particularly significant because it was during that period of terminal leave that LtCol Vokey accepted the employment that ultimately led the military judge to re-sever the attorney-client relationship in September 2010.  The September 2010 re-severance is thus prejudice flowing from the improper 6 August 2008 severance. 
Contrary to the military judge’s findings, the record establishes that a break in representation occurred.  The record establishes that LtCol Vokey left the Camp Pendleton area and ceased representing Petitioner on 6 August 2008.  13 Sept. 2010 Article 39(a) session transcript at at 10-11, 37.  
LtCol Vokey testified that he “assumed that leaving active duty severed the attorney-client relationship.”  Transcript of 25 April 2011 Article 39(a) Session at 101.
  And during the most recent trial-level litigation in this case, the Government itself confirmed that a break in representation occurred.  
The Government entered into evidence 
an email sent on 4 March 2009 by Neal Puckett, Esquire, to Judge Meeks stating, in relevant part, that “Mr. Vokey and SSgt Wuterich are in the process of making arrangements for Mr. Vokey to rejoin the defense team, but I do not believe that relationship has been formalized.”  Government Argument on Defense Motion for Appropriate Relief (Abate Proceedings Until Attorney Client Relationship with Detailed Defense Counsel (LtCol Vokey) Is Restored at Encl. 1 (filed 28 April 2011) (emphasis added).  Obviously, there would be no need for LtCol Vokey to “rejoin the defense team” if he never left it.  

After receiving that email, Judge Meeks confirmed on the record that “[t]here has been some discussion that [LtCol Vokey] may be retained in this case in the capacity as civilian counsel, but that has not occurred.”  11 March 2009 Article 39(a) session transcript at 2-3 (from the record in United States v. Wuterich, 68 M.J. 511 (N-M. Ct. Crim. App.) (en banc), certificate of review dismissed, 68 M.J. 404 (C.A.A.F. 2009)).  It was not until 22 March 2010 that LtCol Vokey (Ret.) made his first appearance in this case since going on terminal leave.
  


In its Answer to the Petition, the Government largely ignores this dispositive evidence of a break in representation, including the evidence that the Government itself presented to the military judge.  The Government instead relies on a clearly erroneous account of the Article 39(a) sessions in this case.  The Government alludes to, without expressly quoting, the definitive statement on 11 March 2009 that “[t]here has been some discussion that [LtCol Vokey] may be retained in this case in the capacity as civilian counsel, but that has not occurred.”
  The Government then states, erroneously, “Yet on March 22, 2009, the Defense informed the Military Judge that Mr. Vokey was indeed on the defense team, but Petitioner waived Mr. Vokey’s presence for the session.  (R. 5-6, Mar. 22, 2010.”)  Government’s Answer at 8.  The Government continues, “And after a court recess for lunch, Mr. Vokey sat at counsel table with Petitioner.  (R. 64, Mar. 22, 2010).”  Id.  The Government thus portrays LtCol Vokey’s entry of appearance as occurring 11 days after the military judge and LtCol Patricio Tafoya discussed the fact that LtCol Vokey had not been retained by Petitioner.  In reality, as the Government’s own record citations on page 8 of its answer establish, LtCol Vokey entered his appearance 376 days after the 11 March 2009 Article 39(a) session.  There was no court-martial session on 22 March 2009, which was a Sunday.  The events that the Government describes as occurring on 22 March 2009 actually occurred on 22 March 2010.  Of course, even if they had occurred on 22 March 2009, they would not have been inconsistent with the earlier break in representation that the record establishes and that the military judge erroneously ignored.  

The Government also erroneously asserts that “Mr. Vokey clearly informed the Military Judge that he had continued to represent Petitioner since departing active duty (R. 65, Mar. 22, 2010).”  Government’s Answer at 16; see also Government’s Answer at 8.  The Government does not quote what LtCol Vokey (Ret.) actually said during the 22 March 2010 Article 39(a) session.  The military judge asked, “And have you made an official notice of appearance?  Have you filled out the form and made the notice of appearance pursuant to the circuit rules?”  22 March 2010 Article 39(a) transcript at 65.  LtCol Vokey (Ret.) replied, “I have not.  I just continue to represent Staff Sergeant Wuterich since active duty.”  Id.  Contrary to the Government’s assertion, LtCol Vokey did not “clearly inform[] the Military Judge that he had continued to represent Petitioner since departing active duty.”  Government’s Answer at 16.  Rather, he made a present-tense declaration that on 22 March 2010, he was continuing his representation that he began on active duty.  In any event, the record definitively establishes that in March 2009, LtCol Vokey did not represent Petitioner.  The contemporaneous 2009 email from Mr. Puckett and the contemporaneous 2009 colloquy between Judge Meeks and LtCol Tafoya constitute far more reliable evidence of the state of representation in March 2009 than an ambiguous statement in March 2010.
The Government’s Answer did not – and cannot – refute what the record proves:  there was break in LtCol Vokey’s representation of Petitioner and the military judge erred by repeatedly finding otherwise.
 II.

Unlike any of Petitioner’s current defense counsel, LtCol Vokey visited the scene of the alleged offenses, making him indispensible to the defense team.
In denying Petitioner’s motion to abate proceedings, the military judge asserted that there would be “little prejudice to the defense in losing the services of Mr. Vokey.”  Supplemented Finding of Fact 21.  Yet the military judge had previously, and accurately, characterized LtCol Vokey as an “indispensible part of the team.”  13 September 2010 Article 39(a) session transcript at 12.  One reason (and hardly the only reason) why LtCol Vokey is indispensible is because, unlike any of Petitioner’s current counsel, he conducted a site visit to the scene of the alleged offenses.  Yet the Government inexplicably claims that some other counsel for Petitioner has visited the scene of the alleged offenses.  The Government is wrong.
The Government characterizes as “erroneous” Petitioner’s “claim that Mr. Vokey was the only defense counsel to visit the site of the charged crimes.”  Government’s Answer at 19.  The Government also alleges that while it agrees “that Mr. Vokey visited the crime scene, Petitioner has not and cannot demonstrate that [LtCol Vokey] was the only counsel for Petitioner to do so.”  Id.  Yet the Government cites nothing demonstrating – or even suggesting – that any of Petitioner’s counsel other than LtCol Vokey had ever visited the scene of the alleged offenses.  In his opening brief, Petitioner quoted evidence in the record that LtCol Vokey is “the only attorney of SSgt Wuterich’s current defense team that traveled to Iraq to conduct a site visit.”  Petition for Extraordinary Relief in the Nature of a Writ of Mandamus and Brief in Support at 11 (quoting Appellate Exhibit CI at 3).  It is perplexing why the Government would baldly assert otherwise.

Contrary to the Government’s unsupported assertions, denying the petition for extraordinary relief would leave Petitioner without any counsel who has visited the scene of the alleged offenses.  The participation of a counsel who has done so would be invaluable to the defense team, as Court of Military Appeals case law recognizes.  See Untied States v. Eason, 21 C.M.A. 335, 339, 45 C.M.R. 109, 113 (1971).  The military judge’s original characterization was correct:  LtCol Vokey is “indispensible” to the defense team.  13 September 2010 Article 39(a) session transcript at 12.  
III.

The Government has not challenged Petitioner’s argument that the military judge erred by determining that LtCol Vokey could not be involuntarily recalled to active duty.

The military judge erroneously concluded that an “irreconcilable” conflict now exists that precludes LtCol Vokey from representing Petitioner absent certain prerequisites, including a waiver from Sgt Salinas, over which neither the Petitioner nor the Government has any control.  See 13 Sept. 2010 Article 39(a) session transcript at 21; Supplemented Finding of Fact 6.  If any means exists for the United States to return LtCol Vokey to the defense team, then the military judge’s finding of an “irreconcilable” conflict is erroneous.  Such a means does exist, thus demonstrating that the military judge’s reasoning was once again erroneous.

In his ruling, the military judge agreed with the Government’s position that LtCol Vokey could not be involuntarily recalled to active duty.  See Findings of Fact and Conclusions of Law at pp. 40-44.  In his opening brief, Petitioner demonstrated that the military judge’s ruling misquoted and mischaracterized the governing regulations and relied on a canceled SECNAV Instruction.  See Petitioner’s Brief at 37-41.  In response, the Government chose not to address whether LtCol Vokey could be recalled to active duty.  See Government’s Answer at 18.  Instead, the Government maintains – incorrectly – that even if LtCol Vokey were to be recalled to active duty, “Texas state ethics rules would still govern Mr. Vokey’s conduct, regardless of his employer, so long as he is a member of the state bar.”  Id.  In advancing that argument, the Government overlooks its own regulation.  Navy Rule of Professional Conduct 8.5 provides, “All covered attorneys shall be governed by these Rules.”  JAGINST 5803.1C, Professional Conduct of Attorneys Practicing Under the Cognizance and Supervision of the Judge Advocate General, Navy Rule of Professional Conduct 8.5 (9 November 2004).  If LtCol Vokey (Ret.) were to be recalled to active duty, he would be a “covered attorney.”  Comment (2) explains:  
When covered USG attorneys are engaged in the conduct of Navy or Marine Corps legal functions, whether serving the Navy or Marine Corps as a client or serving an individual client as authorized by the Navy or Marine Corps, these Rules supersede any conflicting rules applicable in jurisdictions in which the covered attorney may be licensed.  
Id. at Rule 8.5 comment (2).  
Thus, recalling LtCol Vokey to active duty – and thereby placing him under the Navy Rules of Professional Conduct – would allow him to represent Petitioner at his court-martial.  The Government cannot contend otherwise without repudiating its own regulation.  The military judge thus erred by concluding that there was an irreconcilable conflict that prevents LtCol Vokey from representing Petitioner without prerequisites – including Sgt Salinas’s consent – over which neither Petitioner nor the Government has any control.

The Government also erroneously characterizes LtCol Vokey’s firm as continuing to represent Sgt Salinas.  Government’s Answer at 17.  The Government provides no citation to support that claim.  Contrary to this factual assertion, LtCol Vokey testified that he believes his firm no longer represents Sgt Salinas.  See Finding of Fact 6 from 25 April Motion; see also 13 Sept. 2010 Article 39(a) session transcript at 14 (indicating that the firm no longer represents Sgt Salinas).  
IV.

The Court of Appeals for the Armed Forces’ case law establishes that this is an appropriate case for extraordinary relief.  

Petitioner has established that the military judge repeatedly erred by finding that there was no break in LtCol Vokey’s representation of Petitioner.  Petitioner has established that the military judge erred by concluding, contrary to controlling Court of Military Appeals case law, that Petitioner would suffer little prejudice if he were to be deprived of representation by his only counsel to have conducted a site visit.  And Petitioner has established that the military judge erred by concluding that an irreconcilable conflict prevents LtCol Vokey from representing Petitioner at trial absent certain prerequisites – including Sgt Salinas’s waiver of any conflict – over which neither Petitioner nor the Government has any control.  In light of those errors, what should this Court do?  Is it proper to force Petitioner to trial without counsel of his choice based on clearly erroneous rulings below?  Or is it proper to ensure that Petitioner’s counsel rights are satisfied, thus protecting both Petitioner and the Government from the prospect of a second trial if Petitioner were to be convicted at the first?  The Court of Appeals for the Armed Forces has established that the latter is the proper course.

Previously in this case, the Court of Appeals for the Armed Forces directed this Court to address the merits of Petitioner’s claims.  In its 20 December 2010 order, the Court of Appeals for the Armed Forces directed this Court to “determine whether the military judge abused his discretion in determining that good cause existed to sever the attorney-client relationship.”  Wuterich v. Jones, 69 M.J. 456 (C.A.A.F. 2010) (summary disposition).  The Court of Appeals for the Armed Forces thus clearly believed it appropriate to reach the merits of Petitioner’s claims.

The Court of Appeals for the Armed Forces’ treatment of this case is consistent with previous cases in which that Court has granted extraordinary relief due to interference with an accused’s counsel rights.  See, e.g., United States v. Wilson, 54 M.J. 450 (C.A.A.F. 2001) (summary disposition) (granting writ appeal to allow current defense counsel to communicate with former defense counsel); United States v. Nguyen, 56 M.J. 252 (C.A.A.F. 2001) (summary disposition) (granting writ appeal to allow continued representation by civilian counsel); United States v. Shadwell, 58 M.J. 142 (C.A.A.F. 2003) (summary disposition) (granting writ appeal seeking reversal of trial judge’s ruling disqualifying civilian defense counsel because of a conflict of interest); United States v. Schmidt, 60 M.J. 1 (C.A.A.F. 2004) (per curiam) (granting writ appeal to lift restrictions on an accused’s communications with his counsel);  Lovett v. United States, 64 M.J. 232 (C.A.A.F. 2006) (summary disposition) (granting mandamus petition to order the Judge Advocate General of the Air Force to provide appellate defense counsel “to represent Petitioner for the purposes of review of his court-martial under Article 67a, UCMJ”).
The Government appears to acknowledge that the Court of Appeals for the Armed Forces’ ruling granting a writ appeal in Shadwell supports the conclusion that this is an appropriate case for extraordinary relief.  See Government’s Answer at 21-23.  The Government then proceeds to argue that the Court of Appeals for the Armed Forces ruled erroneously in Shadwell.  See id. at 22-23.  Of course, it is not this Court’s prerogative to conclude that a Court of Appeals for the Armed Forces decision is insufficiently persuasive to be followed
.  See United States v. Kelly, 45 M.J. 259, 262 (C.A.A.F. 1996); United States v. Allbery, 44 M.J. 226 (C.A.A.F. 1996).  And the Court of Appeals for the Armed Forces’ summary dispositions are just as binding on this Court as full opinions of that Court.  United States v. Hicks, 26 M.J. 935, 939 (A.C.M.R. 1988).  Thus, whatever the Government might think of Shadwell, this Court must follow it.  And Shadwell indicates that extraordinary relief is appropriate in a case — like this one — where a conflict issue threatens to deprive the accused of his counsel of choice.
V.

Petitioner did not invite any error.

Finally, the Government argues that Petitioner somehow invited error arising from the severance of his attorney-client relationship with a lawyer whose services he has always desired to retain.  See Supplemented Finding of Fact 6.  The Government’s argument is wrong both factually and legally.

First, the Government argues that “[A] party may not complain on appeal of errors that he himself invited or provoked the [lower] court . . . to commit.”  Government’s Answer at 23 (alterations in original) (quoting United States v. Wells, 519 U.S. 482, 488 (1997)).  The Government confuses Petitioner with LtCol Vokey.  LtCol Vokey is not – and will never be – a “party” to an appeal in this case.  The party whose rights are at issue is SSgt Wuterich.  This case concerns his right to counsel, not LtCol Vokey’s rights.  The record establishes that SSgt Wuterich has always desired to retain LtCol Vokey’s representation.  Supplemented Finding of Fact 6.  Thus, the Government is wrong as a factual matter to contend that LtCol Vokey’s actions somehow constitute invited error by SSgt Wuterich.
Military case law establishes that the Government is wrong as a legal matter as well.  If the Government’s argument were legally correct, then Capt Bass and Sgt Hutchins’ other trial defense counsel would have similarly invited the error in United States v. Hutchins, 69 M.J. 282 (C.A.A.F. 2011).  Yet, in Hutchins, the Court of Appeals for the Armed Forces held that Capt Bass “did not follow the appropriate procedures with respect to the termination of his participation in the case” and that “the record of trial does not establish a valid basis for such termination under the circumstances of this case.”  Id. at 284.  The same is true here.   
Conclusion


For the foregoing reasons, as well as those set out in Petitioner’s opening brief, this Court should issue a writ of mandamus directing the military judge to abate proceedings until Respondent United States restores Petitioner’s attorney-client relationship with LtCol Vokey (Ret.).
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Counsel for Petitioner
� Petitioner’s brief in support of his petition erroneously stated that this session occurred on 22 May 2010.  See Petitioner’s Brief in Support at 18.  The correct date is 22 March 2010.  


� Compare 11 March 2009 Article 39(a) session transcript at 2-3 (from the record in United States v. Wuterich, 68 M.J. 511 (N-M. Ct. Crim. App.) (en banc), certificate of review dismissed, 68 M.J. 404 (C.A.A.F. 2009)) with Government’s Answer at 8.    
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