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UNITED STATES MARINE CORPS
JOINT LAW CENTER, DEFENSE SECTION

MARINE CORPS AIR STATION MIRAMAR

P. O. BOX 452022

SAN DIEGO CA, 92145-2022
IN REPLY REFER TO:

5800

JSJA/DEF

30 Jul 10
From:  Detailed Defense Counsel

To:    Commanding General, 3d MAW

Via:   Trial Counsel

Subj:  REQUEST FOR EXPERT CONSULTANT IN THE CASE OF UNITED 
       STATES V. PRIVATE FIRST CLASS AARON V. WYLDE, XXX XX 

  0964, USMC

Ref:   (a) R.C.M. 703, MCM (2008)

(b) Ake v. Oklahoma, 470 U.S. 68 (1985)

(c) U.S. v. Ndanyi, 45 M.J. 315 (C.A.A.F. 1996)

(d) U.S. v. Burnette, 29 M.J. 473 (C.M.A. 1990)

(e) U.S. v. Van Horn, 26 M.J. 434 (C.M.A. 1998)

(f) U.S. v. Garries, 22 M.J. 288 (C.M.A. 1986)

(g) U.S. v. Thomas, 41 M.J. 873 (N-M.Ct.Crim.App. 1995)

(h) U.S. v. Allen, 31 M.J. 572 (N-M.C.M.R. 1990)

1. Per the references, the defense requests that Special Agent Wilfredo Villalobos, Naval Criminal Investigative Service, be provided as an expert consultant in the subject case. 

2.  The defense requests consultation, which would include crime scene investigation, review of the Marine Corps Criminal Investigation Division’s investigation in the subject case, and preparation for the cross-examination of federal investigators at trial.    

3.  As a matter of military due process, service members are entitled to expert assistance when necessary for an adequate defense and the military accused has the resources of the government at his disposal to pay for this assistance. U.S. v. Garries, 22 M.J. 288, 290 (C.M.A. 1986).  In this case, such expert assistance is absolutely necessary in the preparation of the case for trial.  

4.  The Defense has a right to government-funded assistance of an expert when the Defense shows that such assistance is necessary. U.S.v. Ndanyi, 45 M.J. 315 (CAAF 1996).  Necessity is demonstrated using a three-step analysis. First, the Defense must show why the expert is needed. Second, the Defense must state what the expert assistance will accomplish. Finally, the Defense must show that they are unable to gather and present the evidence that the expert assistance would be able to develop. Id.

     a. Why The Expert is Needed - The accused is charged with violating Articles 92 and 134 of the UCMJ. The charges arise from an incident in which the victim allegedly used a substance provided to him by the accused, which the Government is alleging was the cause of a medical emergency. For both pre-trial legal issues likely to be settled at the Article 39(a) Motions hearing, a critical issue will be the manner in which the first responders investigating PFC Wylde’s barracks room.. 
    b. What the witness is expected to accomplish -  SA Villalobos will initially review the case file in its entirety and then provide telephonic consultation and possible document preparation.  Additionally, should SA Villalobos ripen from an expert consultant to an expert witness, he will provide valuable testimony to the members regarding theses areas.   

    c.  Why defense counsel is unable to gather and present the evidence being requested of the expert - The Government has it its disposable ample resources for police investigations. SA Villalobos is necessary for an equitable balance of resources between the Government and the Defense. SA Villalobos is an expert on the police procedures and will provide valuable insight to the defense on the procedures generally followed by crime scene investigators. Additionally, should multiple visits to the scene where the alleged crimes took place, the Defense will have an investigator at its disposable, just as the Government does. 

5.  Denial of this request would result in a fundamentally unfair trial and would impede PFC Wylde’s rights under the Fifth Amendment Due Process Clause, his Sixth Amendment right to effectively confront the witnesses against him, and his Sixth Amendment right to effective assistance of counsel. In addition, because SA Villalobos is currently an active duty servicemember, the defense’s request will save the government the expense of a private expert. Additionally, because the Government’s investigation has primarily been conducted by CID, Special Agent Villalobos’ services to the Defense should not present at conflict of interest for either the Defense or the Government. 

6.  SA Villalobos’s contact information is as follows:

Will Villalobos

P.O. Box 452138

San Diego, CA 92145

Phone: 858-577-6756

7. The Defense requests a written response to this request as soon as possible.








//S//






R. R. Crosswell







Captain, USMC







Detailed Defense Counsel

I hereby certify that a copy of this request was served on trial counsel via electronic mail on 30 July 2010.








//S//






R. R. Crosswell







Captain, USMC







Detailed Defense Counsel
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