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DEFENDANTS MACY'S AND DOUGLAS BUCHER’S MOTION
FOR SUMMARY DISPOSITION

NOW COME Defendants, MACY'S EAST, an unincorporated division of
MACY'S RETAIL HOLDINGS, INC., and DOUGLAS BUCHER, (“Macy’s
hereinafter), by and through their attorneys, PLUNKETT COONEY, and for their
Motion for Summary Disposition, state as follows:

1. This cause of action was filed by Plaintiffs on December 10, 2008 as the
result of an authorized search and seizure of Plaintiffs’ business, pursuant to a

search warrant obtained by Co-Defendant, Wayne County.



2. That settlement was reached in this matter for $5,000.00 on
November 17, 2009, the date originally set for this Motion for Summary Disposition.

3. Nonetheless, on January 22, 2010, after Defendants were forced to file
a Motion to Enforce Settlement, Plaintiff, Wissam Aoun, personally appeared in
front of this Court stating that he never authorized his counsel to settle this matter
for $5,000.00.

4, While this counsel was present when settlement was reached,
Plaintiffs counsel nonetheless told the Court that he did not have authority and
Defendants’ Motion was denied.!

5. As such, Defendants have refiled this Motion for Summary Disposition.

6. During the search and seizure (“seizure” hereinafter), Wayne County
recovered Macy’s merchandise that was sold to Plaintiffs brother in a “reverse buy
sting operation” conducted by Wayne County.

7. At least 29 items recovered in the seizure were supplied by Macy's to
Wayne County in an attempt to shut down the illegal fencing operation.

8. After the seizure, all but the 29 conclusively identified Macy’s items
were returned to Plaintiffs in April, 2008.

9. Plaintiffs bring this instant action against Macy’s claiming conspiracy,
concert of action, tortious interference with a contract or advantageous business

relationship or business expectancy and statutory conversion.

! This Court ordered $1,000 in sanctions against Plaintiff's counse! for allegedly entering into
settlement for which he had no authority to do so.



10.  All of Plaintiffs’ claims against Macy’s should be dismissed as Macy’s
conduct was neither tortious, unlawful or illegal.

11.  Plaintiffs have failed to state a claim upon which relief can be granted
in that Plaintiffs’ bare allegations do not support the necessary elements for a
prima facie case against Macy’s.

12. Moreover, Plaintiffs Complaint must be dismissed because there is no
genuine issue of material fact for the jury to decide as Plaintiffs cannot satisfy the
required elements of the counts they have alleged against Macy's.

WHEREFORE, MACY'S EAST, an unincorporated division of MACY’S
RETAIL HOLDINGS, INC., and DOUGLAS BUCHER, respectfully request that the
Court grant their Motion for Summary Disposition pursuant to MCR 2.116(C)(8)
and (10), and award costs and attorney fees.
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By
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BRIEF IN SUPPORT OF DEFENDANTS MACY'S AND DOUGLAS BUCHER’S
MOTION FOR SUMMARY DISPOSITION

I-INTRODUCTION
On December 10, 2008, Plaintiffs filed this action alleging various torts
against Defendants, Macy’s and its employee, Douglas Bucher, (hereinafter
collectively referred to as “Defendant” or “Macy’s”) and Wayne County and Sheriff
Warren Evans (“Wayne County”), in connection with a lawfully authorized search
and seizure (“seizure”), that took place at the Goodfellas store on December 12,
2007. In the seizure, merchandise, cash, illegal guns and computer equipment were

recovered by Wayne County. (Exhibit A - Complaint).



As a result of this lawful seizure wherein Macy’s merchandise was recovered,
Plaintiffs allege the following counts against Macy’s: Count IV — Concert of Action,
Count V — Civil Conspiracy, Count VI — Tortious Interference with A Contract or
Advantageous Business Relationship or Expectancy, and Count VII — Conversion.

All of Plaintiffs’ claims against Macy’s must be dismissed as Plaintiffs have
failed to state a claim upon which relief can be granted. Further, there is no
genuine issue of material fact as Plaintiffs cannot meet their burden in proving the
requisite elements of any of above-listed torts. As such, Defendant, Macy’s and
Douglas Bucher, request that this Court grant their Motion for Summary
Disposition pursuant to MCR 2.116(C)(8) and (10).

II - PROCEDURAL BACKGROUND

Defendants originally filed their Motion for Summary Disposition on
October 5, 2009. The hearing was scheduled for November 17, 2009. Prior to the
hearing, a settlement was reached, but subsequently denied by Plaintiff, Wissam
Aoun. Accordingly, Defendants re-filed their Motion for Summary Disposition.

It must be noted that the Scheduling Order states that discovery in this
matter concluded on October 22, 2009. Based upon the fact that the parties
purportedly settled the matter on November 17, 2009, the hearing date of
Defendants’ Motion for Summary Disposition, case evaluation never took place.

Accordingly, Defendants object to any potential new witnesses, evidence
and/or any additional discovery by Plaintiffs in that all dates and deadlines have

elapsed.



III - STATEMENT OF FACTS

On August 2, 2007, Macy’s Northland loss prevention personnel apprehended
a shoplifter who indicated that he was selling stolen merchandise to a person
named “Mo” at a store called Da Hook Up. 2 One day later, on August 3, 2007,
Macy’s Fairlane loss prevention personnel apprehended two women shoplifters who
stated that they were also selling stolen Macy’s goods to “Mo” at Da Hook Up and
the Da Jump Off. They agreed to cooperate with loss prevention in order to avoid
criminal prosecution. (Exhibit C - deposition of Vereea Griffin-Boatman, pp 17-23).

As Macy’s had information regarding evidence of organized retail crime,
namely, a suspected “fencing” operation, Macy’s Organized Retail Crime Unit
(ORC), headed by Defendant Douglas Bucher and Vereea Griffin-Boatman, began
an investigation of Da Hook Up, Da Jump Off and Off Da Hook; all owned by
Plaintiff's relatives, Ibrahim and Nithal Aoun. Mohammad “Mo” Aoun is Plaintiff,
Wissam Aoun’s brother, and worked at Da Hook Up. Plaintiff, Wissam Aoun, owns
Goodfellas Wear, LLC. Goodfellas Wear is not under suspicion at this time.

The objective of Macy’s investigation was to determine whether the stores
were receiving and selling merchandise that was stolen from Macy's. Id at 20-21.
During this time period, Vereea Griffin-Boatman surveiled Da Hook Up wherein

she saw evidence of fencing.3

2 A Time line of Events is attached as Exhibit B to provide assistance to the Court.

3 Ms. Boatman testified that one occasion she saw a person walking into Da Hook Up with several
purses and merchandise and leaving without them. She testified that this was evidence that they
were selling merchandise to Da Hook Up. Id. at 27-28.



On August 29, 2007, Vereea Griffin-Boatman contacted Wayne County
Sheriffs Deputy, Kristyn Montgomery, to discuss her findings. Thereafter, the
Wayne County Sheriff Department agreed to partner with Macy’s in an
investigation. Jd. at 29. The purpose of the investigation was to set up “reverse
buys” wherein undercover sheriff deputies would be provided with Macy’s
merchandise and would attempt to sell it to Mohammad “Mo” Acun where he, in
turn, would sell it at Da Hook Up. (See, Exhibit D, deposition of Kristyn
Montgomery, p 6). In order to identify the merchandise used in the “reverse buy” or
“sting,” Macy’s used identifiers on the merchandise. These identifiers were pin
pricks in the letter “i” in decimal points on the manufacturer’s tags, and marking
the tags with a pen that could only be seen with ultraviolet light. (See, Exhibit C -
deposition of Vereea Griffin-Boatman, p 48; Exhibit D - deposition of Kristyn
Montgomery, p 13). After obtaining Mo's contact information from the female
shoplifters, on October 22, 2007, Wayne County Sheriff Deputy Cleaster Maxwell,
posing as a Macy’s employee who stole merchandise from the store, sold Macy's
merchandise to Mohammad Aoun at Da Hook Up. (See, Exhibit D, deposition of
Montgomery, p. 12).

At a debriefing between Wayne County and Macy’s, after the first “reverse
buy,” Deputy Maxwell received a telephone call from Mohammad Aoun wherein he
placed an order for certain merchandise from Macy’s. (Exhibit C - deposition of
Virginia Griffin-Boatman, p 34). On November 6, 2007, Maxwell sold more Macy’s

merchandise to Mohammad Aoun. Jd



On the same day, Doug Bucher and Macy’s retail crime employee, Marc
Haire, followed Mohammad Aoun to his home. At that time, they observed him
carrying the merchandise in Macy’s shopping bags that had just been sold to him by
Deputy Maxwell. Thereafter, they followed him to Goodfellas Wear owned by

Plaintiff, Wissam Aoun. Both Haire and Bucher saw Mohammad Aoun take the

merchandise, still in Macy’s bags, into the Goodfellas store and saw him leave

without them. (See, Exhibit E - deposition of Douglas Bucher, pp 11-12). At this
point, Goodfellas Wear became a target of the investigation having received stolen
merchandise from Macy’s.

On December 4, 2007, Deputy Maxwell again sold purportedly stolen Macy’s
merchandise to Mohammad Aoun. On December 5, 2007, Vereea Griffin-Boatman
and Deputy Montgomery went into Goodfellas looking for merchandise that
Maxwell sold to Mohammad on December 4, 2007. Vereea Griffin-Boatman
identified merchandise from the November 6, 2007 “reverse buy” by Maxwell.
(Exhibit C - deposition of Virginia Griffin-Boatman, pp 49-52). The items were
identified as a pair of Coogi jeans and a white Coogi top. /d. Ms. Boatman was able
to identify these items because of the pin pricks in the tags that were placed by
Macy’s ORC. Id

As a result of the investigation and armed with sufficient evidence and
probable cause, Wayne County Sheriff Deputy Montgomery signed an affidavit in

support of a search warrant which was authorized by the Wayne County prosecutor



and issued by the 36th District Court. (Exhibit F). The scope of the Search
Warrant states:

“To seize, secure, tabulate and make return according to law the

following property and things: All suspected stolen merchandise; all

monies, books, records, electronic and telephonic devices used in
connection with illegal activity, all equipment and supplies used in the
delivery, of stolen merchandise, all firearms used in connection with

the above described activities: all evidence of ownership occupancy,

possession or control of premises.” (See, Exhibit F).

Thereafter, three teams were compiled consisting of Wayne County Sheriff
Deputies, Macy’s employees, Target employees, and Home Depot employees, who
were all actively investigating fencing activities of the Aoun family. The team that
entered Goodfellas was lead by Wayne County Sheriff Deputy Montgomery and her
supervisor, Lt. Sam Milanovich. Deputy Montgomery testified that she and her
supervisor, Lt. Milanovich, were in charge of this seizure. (Exhibit D - Deposition
of Kristyn Montgomery, p 39).

There is absolutely no question of fact that the seizure was authorized by the
36th District Court and conducted by the Wayne County Sheriff Department as a
private citizens such as Macy’s and its employees, are not authorized by law to
conduct any type of search, seizure or raid. Id.

During the seizure at Goodfellas, the team retrieved approximately 50% to
60% of the merchandise on the sales floor. (Exhibit G - deposition of Goodfellas
employee, Virginia Smith, p 22). Deputy Montgomery testified that she made the

decision of what merchandise and how much merchandise to seize. (See, Exhibit D

- deposition of Kristyn Montgomery, pp 45-47). Of the merchandise taken during



the raid, 29 items were conclusively identified as items from Macy’s sold to Mo

during the “reverse buy” operation. Plaintiffs do not dispute this fact. (Exhibit H -

deposition of Wissam Aoun, pp 80-83, 86). All of the seized merchandise, contained
in approximately 70 boxes, was taken to a Home Depot warehouse. Only the Wayne
County Sheriffs Department had access to the property which was now evidence in
a criminal investigation. (Exhibit D — deposition of Deputy Montgomery, pp 48-
49).

After the seizure, Plaintiff, Wissam Aoun, filed a Complaint against Wayne
County Sheriff Department, only, for claim and delivery, alleging that the Wayne
County seized merchandise that was outside of the scope of the search warrant.
(Exhibit I - Complaint, Case no. 07-733098-PD). On January 19, 2008, the Court
ordered that the parties perform an inventory of the merchandise and attempt to
identify whether or not they could determine if any of the items in the remaining 70
boxes of merchandise were stolen from Macy’s. (Exhibit J - Court Order). Macy’s
participated in this two day inventory pursuant to the Court’s Order. At the
conclusion of the inventory, and after contacting vendors (pursuant to the Court’s
Order), Macy’s was unable to determine what merchandise was lawfully delivered
to Goodfellas, or was stolen from Macy’s, as the UPC Codes and other markings
were not store specific. (Exhibit K — hearing transcript dated February 22, 2008).

As such, Wayne County agreed to release all but the 29 items to Plaintiffs.
Id. Macy’s was not a party to the claim and delivery action, and had no control over

the inventory and/or the release of the merchandise to Plaintiffs. While Wissam



Aoun was not charged with any crime, his brother, Mohammad Aoun, pled guilty to
the crime of receiving and concealing stolen property. (Exhibit H - deposition of
Wissam Aoun, pp 183-184).

Plaintiffs’ emplyee, Virginia Smith testified that although the returned
merchandise was wrinkled and slightly dusty, it was steamed, cleaned and
ultimately sold. (Exhibit G - deposition of Virginia Smith, pp 27-32).4

Approximately one-half of the returned merchandise, which was deemed
“out-of-season,” was placed on sale at 15% to 50% off the original price. Id The
remaining merchandise was placed for sale at its original price. /d. Only a couple
of pairs of pants and 5 Coogi sweaters were deemed damaged because of “snags”
that allegedly occurred during the seizure and were sold at a “super discount.”
(Exhibit G - deposition of V. Smith, pp 29-32). Ms. Smith further testified that the
returned merchandise never underwent additional mark downs and that all of it,
other than a few $800.00 leather jackets, were sold. Jd. at pp 30-31. This is
important to note because it belies Wissam Aoun’s conversion claim wherein he
alleges that all of the merchandise that was returned was “unsellable and a total
loss.” (Exhibit A — Complaint, Count VII).

In this instant action, Plaintiffs are suing Macy’s for concert of action, civil
conspiracy, tortious interference with a contract or advantageous business

relationship or expectancy and statutory conversion. All of Plaintiffs’ must fail for

4 This testimony clearly discredits Plaintiffs’ claim that they sustained damages in excess of
$300,000 in lost merchandise seized in the raid. (Exhibit A - Complaint; Exhibit H - deposition of
Wissam Aoun).



the reasons set forth in the Argument section of this brief. Accordingly, Macy’s is
entitled to summary disposition pursuant to MCR 2.116(C)(8) and (C)(10).
IV - STANDARD OF REVIEW

A motion for summary disposition brought pursuant to MCR 2.116(C)(8) tests
the legal sufficiency of a complaint. Maiden v. Rozwood, 461 Mich 109, 119; 597
NW2d 810 (1999). While all well pleaded allegations are considered as true and
construed in the light most favorable to the non-movant, when deciding a motion
brought under this subsection, only the pleadings are considered to determine
whether the claims as alleged are so clearly unenforceable as a matter of law, that
no factual development could justify recovery. Maiden at p 119.

A motion pursuant to MCR 2.116(C)(10) tests the factual disputes between
the parties. A motion should be granted as a matter of law, where the Court is
convinced that there are no genuine issues of material fact in dispute between the
parties, and it is impossible for the non-movant’s claim or defense to be supported at
trial. Candeleria v B.C. General Contractors, Inc., 252 Mich App 681-686; 653
NW2d 630 (2002).

In Smith v Globe Life Ins. Co., 460 Mich 446;: 597 NW2d 28 (1999), the
Supreme Court stated:

“Under MCR 2.116(C)(10), it is no longer sufficient for plaintiffs to

promise to offer factual support for their claims at trial - - .. [A] party

faced with a motion for summary disposition brought under MCR

2.116(C)(10), is, in responding to the motion, required to present

evidentiary proof creating a genuine issue of material fact. Otherwise,

summary disposition is properly granted.”

460 Mich 446.



Non-movants may no longer rest on their bare assertions, but now must come
forward with specific affidavits, deposition testimony, or other admissible evidence
showing a genuinely contested issue of material fact for trial. Maiden, supra at 120.

Because an issue of fact must be established with a presentation of
admissible evidence, mere opinion evidence, conclusory denials, and inadmissible
hearsay, do not create an issue of fact. Taylor v Modern Engineering, Inc., 252 Mich
App 665, 668; 653 NW2d 625 (2002). Discovery in this matter concludes on
October 21, 2009.

V - LAW AND ARGUMENT
A. PLAINTIFFS’ CLAIM FOR STATUTORY CONVERSION MUST
BE DISMISSED AS PLAINTIFFS HAVE FAILED TO STATE A
CLAIM UPON WHICH RELIEF CAN BE GRANTED.

Plaintiffs have alleged a claim of statutory conversion, pursuant to MCL §
600.2919a, against Defendant Macy’s (and against Wayne County). (Exhibit A —
Complaint, § 55-63).

Plaintiffs have failed to state a prima facie claim that Macy’s converted their
property pursuant to MCL § 600.2919a. MCL § 600.2919a “stealing, embezzling, or
converting of property, or buying, receiving, possessing, concealing, or aiding in
concealment of stolen, embezzled, or converted property; recover of treble damages,
costs, attorney fees; other rights and remedies,” states the following:

“Section 1. A person damaged as a result of either or both of the

following may recover 3 times the amount of actual damages

sustained, plus costs and reasonable attorney fees:

a. Another person stealing or embezzling property or
converting property to the other person’s own use.

10



b. Another person buying, receiving, possessing,
concealing or aiding in the concealment of stolen,
embezzled, or converted property when the person buying,
receiving, possessing, or aiding in the concealment of
stolen, embezzled, or converted property knew the

property was stolen, embezzled or converted.”
MCL § 600.2919(1)(a) and (b) (emphasis added).

“Statutory conversion” consists of knowingly buying, receiving or aiding in
the concealment of any stolen, embezzled or converted property. Lawsuit Financial,

LLC v Curry, 261 Mich App 579; 683 NW2d 233 (2004). The conversion statute

provides a remedy against the accomplice only and not against the person who

actually stole, embezzled or coverted the property. Zcholon Homes, LLC v Carter
Lumber Co., 261 Mich App 424; 683 NW2d 171 (2004); Campbell v Sullins, 257

Mich App 179; 667 NW2d 887 (2003). In this case, Plaintiffs allege that Macy’s
actually stole their merchandise. Clearly, the statute upon which Plaintiffs base
their claim applies to situations where a person knowingly buys, receives or
conceals stolen property and is clearly not applicable in this instance. A statutory
conversion occurs when, in this case, Plaintiffs knowingly buy, receive, possess or
conceal the purportedly stolen Macy’s merchandise from “Mo” and sell it at
Goodfellas, or “Mo” buys, receives or conceals purported stolen merchandise from
undercover Deputy Maxwell in the “sting” operation. It is ridiculous that Plaintiffs
are claiming statutory conversion against Macy's!

Nonetheless, pursuant to Michigan law, “converted property” is property over

which any distinct act of dominion has been wrongfully exerted over another’s

11



property. Willis v New World Van Lines, Inc., 123 F Supp 2d 380 (ED Mich 2000).
Obviously, Plaintiffs cannot prove this as: 1) the merchandise was seized as part of
a lawful investigation, 2) Macy’s merchandise that was used in the sting operation
was found on the sales floor at Goodfellas, 3) all but 29 items were returned to
Plaintiffs, and 4) the returned items were ultimately sold by Goodfellas. In order to
be liable for statutory conversion, Plaintiffs must prove that Macy's either: 1)
knowingly bought, received, possessed or aided in the concealment of Plaintiffs’
stolen property, or 2) converted the property for its own use. MCL § 600.2919(1)(a)
and (b).

There is no question of material fact that the 29 items not returned to
Plaintiffs were Macy’s merchandise sold to Mohammad Aoun, and were never the
lawful property of Plaintiffs. Wissam Aoun has admitted this fact. (Exhibit H -
deposition of Wissam Aoun, pp 80-82; 86). As the 29 items that were not returned
were not “converted” because they were never Plaintiffs’ lawful propertv, Plaintiffs
cannot maintain a cause of action for statutory conversion against Macy’s.

Importantly, the remaining 70 boxes of merchandise were returned after the
Court-ordered investigation. These items were sold albeit some items were
discounted. (Exhibit “G” - deposition of V. Smith, pp 27-32). With respect to these
items, Plaintiffs cannot prove that Macy’s knowingly bought, had possession or
concealed merchandise that it knew was stolen, embezzled or converted. On

August 24, 2009, Defendant requested that Plaintiffs dismiss their baseless claim

12



for statutory conversion against Macy's, but Plaintiffs refused. Defendants are
entitled to dismissal and costs from Plaintiffs.

B. PLAINTIFFS' HAVE FAILED TO STATE A CLAIM FOR
TORTIOUS INTERFERENCE WITH A CONTRACT OR
ADVANTAGEOUS BUSINESS RELATIONSHIP OR
EXPECTANCY.

After the raid, Plaintiffs claim that Macy’s contacted their vendors and
creditors and advised them that Goodfellas had been involved in a raid, was selling
stolen and counterfeit merchandise, and that they should not do business with
Goodfellas. (Exhibit A - Complaint). Wissam Aoun speculates that Macy's, a
company with over 800 stores in the United States, contacted these entities because
Macy’s thought Goodfellas was competition and it wanted to put Goodfellas out-of-
business. (Exhibit H - deposition of Aoun, p 79).

Plaintiffs have no admissible evidence, other than Wissam Aoun’s own
speculative testimony, that anyone from Macy’s ever attempted to interfere with
Plaintiffs’ business relationships with their vendors and their claim should be
dismissed.

Wissam Aoun bases his claim on unsupported hearsay, and in some
instances, double and triple hearsay. He asserts that he spoke to several sales
representatives who stated that “someone” contacted “someone” at their
employment and told them about the seizure. Wissam Aoun cannot name any
specific person from Macy’s who initiated the contacts, cannot specifically name the

recipient of the Macy’s contacts, and does not know the date or time frame when

these contacts allegedly occurred. (Exhibit I - deposition of Wissam Aoun, pp 103-

13



118).5 After being questioned about each manufacturer and how he believes Macy’s

tortiously interfered with Plaintiffs’ business relationships with the manufacturers,

Wissam Aoun testified to the following:

“Q.

o

> o P> o P

Okay. So, I asked you what facts and evidence you have that you
believe - - first I asked you if you believed it was Macy’s who was
directing the raid and you said yes and I asked what facts and
evidence you had and you just told me because Macy’s directed the raid
because they went to the store and Macy’s popped off clothing tags.
So, that's the facts you have that you believe Macy’s was in charge of
this raid?

I had - - well, after - - a day after the incident or a couple of days when
they had it on the news, one lady said that she worked for Macy’s
customer service, I believe I still have her name and number, I wrote it
down, she made a comment saying that every time a customer came in
and returned something to Macy’s, they’ll ask them like - - they'll ask
the customers why they are returning it. They responded: I could get a
better deal at Goodfellas, and that probably piled up and - -.

That was one of the reasons - -?

One of the reasons I believe that Macy’s had something to do with it.
Now when you say you believe that Macy’s was trying to put you out of
business, do you believe it's Macy’s corporate or just a certain Macy’s
store?

A certain Macy'’s store.

And what certain Macy’s store are you talking about?

Fairlane mall.

Is this where this lady, this customer service lady was from?

Yes.

5 While Wissam Aoun testified that two employees from Coogi told him that someone in their
company was contacted by Macy’s, Plaintiffs have no admissible evidence to support these alleged

statements.

14



A

Do you have any other facts or evidence that you plan to introduce at
trial of this matter to substantiate your claim that Macy’s was trying
to put Goodfellas out of business other than a feeling and this lady’s
comment?

I had a friend of mine that used to shop at Goodfellas. He is with the
Wayne County Sheriff Department. They called - - I knew him by the
name of - - he came into my store after the incident because he did not
want to get involved. He was upset. His name was Big Greg I believe.

Is he a Wayne County Sheriff?

He was a Wayne County Sheriff, undercover. He came to the store the
next day. After talking to his friend at the Wayne County Sheriff
Department, he was telling me I think they made a big mistake at
your store, they took a lot of stuff they shouldn’t have toock and they
are saying - - 'm not sure who was they, he said the people that came
in here are saying that Macy’s got them in this mess. That's another
reason I believe Macy’s had something to do with it.

Okay. Any other facts or evidence you plan to introduce at trial to
prove your allegation that Macy’s was trying to put Goodfellas out of
business and that's why they started this whole business, the raid?

Not at this time.

(Exhibit H - deposition of Wissam Aoun, pp 78-79).

After the raid, Plaintiff testified that he heard from some of his vendor

contacts that someone in their respective corporate offices had been contacted by

someone from Macy’s. With respect to Coogi, Aoun testified that one of his two

contacts from Coogi, Melissa Butrum or “Trevor” told him that “Bruce,” the owner of

Coogi, was contacted by Macy's. He did not know the purpose of the call. Further,

he later testified that he heard that “Bruce” was contacted by another Coogi

employee named “Pam” who told Melissa or “Trevor” about the seizure. Id. at 107.

15



Clearly, this double and triple hearsay is inadmissible and cannot be used to defeat
this Motion for Summary Disposition

Importantly, Wissam Aoun admitted that he believes that “Bruce” was

contacted by Macv’s to determine if Goodfellas was actually authorized to sell Coogi

wear at the store. /d. at 107-109.

With respect to the remaining manufacturers, Plaintiff provided absolutely
no testimony that anyone from Macy’s ever contacted any of the manufacturers and
stated that Macy’s was selling stolen or counterfeit goods, and that they should not
do business with Macy’s. In fact, Plaintiff testified that he does not know the
purpose of these phone calls and it could possibly have been to match the UPC codes
with the manufacturers pursuant to the Court’s Order. /d. at 107-108.

Plaintiff also testified that he did not have a problem with any of the
telephone calls made to his vendors after the Court ordered same. Id. at 181.

Douglas Bucher was the Macy’s representative who actually contacted the
vendors, after the Court’s Order, to assist in verifying whether the remaining
merchandise seized was stolen. When Mr. Bucher contacted the vendors, he: 1)
never told them he was investigating Goodfellas, 2) never told them that Goodfellas
was the subject of a police raid, 3) never told them that Goodfellas was under
suspicion or was selling counterfeit goods, 4) and never told them not to do business
with Goodfellas. (Exhibit E — deposition of Douglas Bucher, pp 44-45). Bucher

testified:
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“Q. Was it your purpose or any part of your purpose in making these
phone calls to jeopardize or ruin the relationship between these
manufacturers and Goodfellas?

A No.

* k k Kk Kk

Q. Did you ever have any type of fraudulent or wrongful intent to cause
any type of harm to the relationship that may or may not have existed
between these manufacturers and Goodfellas when you made these
phone calls?
A. No.”
Id.

Tortious interference with a contract or advantageous business relationship
or expectancy are actually two separate causes of action. Woody v Tanner, 158
Mich App 764; 405 NW2d 213 (1987). It is well established in Michigan that a
prerequisite to an action for tortious interference with contractual relations is a
breach of a contract. See, Woody, supra, at 215. In an action based upon a contract,
the Court may examine the contract in conjunction with a motion for summary
disposition for failure to state a claim. See, Second Benton Harbor Corp. v St. Paul
Title Ins. Corp., 126 Mich App 580, 585; 337 NW2d 585 (1983).

Here, Plaintiffs have failed to produce any contract between Goodfellas Wear,
LLC, Wissam Aoun, and any of the merchandise vendors or financing companies for
which Plaintiffs claim their relationships were adversely affected because of Macy’s
conduct. (Exhibit L, Response to Request to Produce, no’s 6, 7 and 8).

Accordingly, Plaintiffs have failed to state a claim for tortious interference with a

contract and this claim must be dismissed.
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As to the second cause of action, Plaintiffs cannot prove the requisite
elements for a claim for tortious interference with a business relationship or
expectancy. Michigan Civil Jury Instruction 126.01 cites the elements necessary to
prove a claim for tortious interference with a business relationship or expectancy.
The instruction states the following:

“Plaintiff claims that defendant intentionally improperly interfered

with plaintiffs business relationship or expectancy [name of third-

party]. In order to establish the claim, plaintiff has the burden of

proving each of the following:
a. Plaintiff had a business relationship or expectancy

with [name of third-party] at the time of the
claimed interference.

b. The business relationship or expectancy had a
reasonable likelihood of future economic benefit for
plaintiff.

C. Defendant knew of the business relationship or

expectancy at the time of the claimed interference.

d. Defendant intentionally interfered with the
business relationship or expectancy.

e. Defendant improperly interfered with the business
relationship or expectancy.

£ Defendant’s conduct caused [name of third-party]
to disrupt or terminate the business relationship or
expectancy.

g. Plaintiff was damaged as a result of defendant’s
conduct.

Your verdict will be for the plaintiff if you find that plaintiff has proved
all of these elements.

Your verdict will be for the defendant if you find that the plaintiff has
failed to prove any one of these elements.”
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M Civ JI 126.01 (emphasis added); Jim-Bob, Inc., supra; Michigan Podiatric Medical
Ass’n. v National Foot Care Program, Inc., 175 Mich App 723, 735; 438 NW2d 349
(1989); Feaheny v Caldwell, 175 Mich App 291, 301; 437 NW2d (1989); Woody,
supra.

Plaintiffs cannot satisfy the seven necessary elements that all must be
proven in order to maintain a claim. With respect to element “d,” “defendant
intentionally interfered with the business relationship or expectancy,” the jury
instruction defines the “intent” element of the claim. Specifically, it states:

“When I say plaintiff must prove that defendant intentionally

interfered with the business relationship or expectancy, I mean that: a)

defendant’s primary, but not necessary sole, purpose was to interfere

with plaintiffs relationship or expectancy, or b) defendant acted

knowingly that [his/her] conduct was certain or substantially certain to

cause interference with plaintiff's business relationship or expectancy.”

See, M.Civ. JI 126.03; Derosia v Austin, 155 Mich App 647, 654; 321 NW2d 760
(1982); Formal, Inc. v Community National Bank of Pontiac, 166 Mich App 72, 781,
421 NW2d 289 (1988).

Moreover, with respect to element “e,” “defendant improperly interfered with
the business relationship or expectancy,” the jury instruction defines the “improper”
element of the tort, stating:

“Improper inference is conduct that is fraudulent. not lawful, not

ethical, or not justified under any circumstances. If defendant's

conduct was lawful, it is still improper if it was done without
justification and for the purpose of interfering with plaintiffs business
relationship or expectancy, but plaintiff must specifically show
affirmative acts by defendant corroborate that defendant had the

wrongful purpose of interfering with plaintiff's business relationship or
expectancy.”
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See M.Civ. J1 126.04 (emphasis added); Feldman v Green, 138 Mich App 360 NW2d
881 (1984); Formal, supra. In determining whether a defendant’s conduct was
improper, the Comment [to the] jury instruction states that courts have considered
the following factors:

“a.  The nature of defendant’s conduct;

b. Defendant’s motive or reasons for its actions;

c. The interest of plaintiff which the defendant’s conduct allegedly
interfered;

d. The interest that defendant sought to advance;

e. Society’s interest in (a) protecting the freedom of defendant to
engage in such conduct; and (b) protecting contractual
relationships, business relationship or expectancies such as are
held or sought by plaintiff;

f. How directly defendant’s conflict influenced the breaching
party; and
g. The nature of the relationships of plaintiff, defendant, and

other party to the contract.”
See, § 767 of Restatement (2°d) of Torts; Jim-Bob, Inc. v Mehling, 1718 Mich App 71,
96-97; 443 NW2d 451 (1989); Woody, supra at 775.
Plaintiffs have absolutely no admissible evidence that anyone from Macy’s
ever contacted any of its vendors or financing company with the intent to wrongfully
interfere with their relationships, or for any improper purpose. As evidenced by

Bucher's testimony, Macy’s only contacted vendors to verify the legitimacy of the

receipts, invoices and merchandise. (Exhibit E at pp 44-45). This Court ordered

that “Defendant verify the receipts with the alleged manufacturers and compare the

20



recelpts to units of clothing currently in the possession of Wayne County Sheriff’s
Department, to verify by manufacturer as having been legitimately purchased by
Plaintiff.” (Exhibit J - Court Order).

As stated above, Plaintiffs have absolutely no facts or admissible evidence
(only having single, double and triple hearsay), that Macy’s improperly interfered in
their business relationships.6 Specifically, one who alleges tortious interference
with a business relationship must allege that the intentional doing of a per se
wrongful act, or the doing of a lawful act with malice and unjustified in law, is for
the purpose of invading the contractual rights or business relationship of another.
Badiee v Brighton Area Schools, 265 Mich App 343, 376; 695 NW2d 521 (2005).

In Badiee, the court stated “a wrongful act per se is an act that is inherently
wrongful or is an act that can never be justified under any circumstances.” Jd.
Obviously, that is not the case here where Macy's was ordered to contact
manufacturers and participate in identifying the UPC codes on the merchandise.

Thus, if the Defendant’s conduct was not wrongful per se, then Plaintiffs

must demonstrate specific, affirmative acts that corroborate the unjustified purpose

of the interference. Jd These specific affirmative acts may be evidenced by
affidavits, documents, deposition testimony, etc. As stated in the standard of

review section, supra, an issue of fact must be established by the presentation of

6 Even if Plaintiffs could prove the “intentional” and “improper” elements of the tort, they cannot
prove that their relationships were disrupted or terminated. Plaintiffs still have relationships and
still purchase merchandise from all of the vendors they did before the seizure and still receive
financing from Wells Fargo and CIT.
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admissible evidence. Mere opinion evidence and inadmissible hearsav do not create
an issue of fact. Taylor v Modern Engineering Inc., 252 Mich App 665; 653 NW2d
625 (2002).

Here, Plaintiffs lack evidence that Defendant intentionally interfered with
Plaintiffs’ business expectancy, as required by law. See, Winiemko v Valenti, 203
Mich App 411, 416; 513 NW2d 181 (1994). On the contrary, the evidence clearly
supports the fact that Defendant contacted the manufacturers to assist Wayne
County in determining whether the seized merchandise rightfully belonged to
Plaintiffs so it could be returned to them.

It is important to note that Macy’s contacted the manufacturers pursuant to
a Court ordered investigation. (Exhibit J). In the case of Arim v General Motors
Corp., 206 Mich App 178; 520 NW2d 695 (1994), the plaintiff, a transmission repair
facility, brought an action against state employees and private entities involved in
an investigation of fraudulent practices by the facility. Jd. at 178. The
investigation was conducted by the Secretary of State. Id.

With respect to plaintiffs’ claim for tortious interference with a business
relationship, the Court of Appeals stated:

“The trial court properly concluded that there was no genuine issue of

material fact regarding plaintiff's claim because defendant participated

in a lawful investigation under the authority of the Secretary of State

and because there was no indication that defendants had any motive to
interfere with the business relationships of plaintiffs, who were not

charged with any violations of the act.”

Id; see also, Michigan Podiatric Medical Ass'n. v Nat'l. Foot Care Program, Inc,

175 Mich 723, 735; 438 NW2d 349 (1989) (emphasis added). The Arim case is
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directly on point to this instant action as Macy’s contacted Vendors at the direction
of the Court and Wayne County attorneys, and had no motive to interfere with
Plaintiffs’ relationships.

As such, there is no question of material fact that Plaintiffs cannot satisfy the
“Intentional” and “improper” interference elements of the tort. Plaintiffs’ claim

should be dismissed.

C. PLAINTIFFS CLAIM FOR CONSPIRACY AND CONCERT OF
ACTION MUST ALSO BE DISMISSED IN THAT DEFENDANTS
ARE NOT LIABLE FOR ANY UNDERLYING TORT.

For the same reasons that Plaintiffs’ claims for tortious interference of a
contract or advantageous business relationship and statutory conversion must be
dismissed, Plaintiffs have failed to establish a prima facie claim for conspiracy and
concert of action.

A civil conspiracy is a combination of two or more persons, by some concerted
action, to accomplish a criminal or unlawful purpose, or to accomplish a lawful
purpose by a criminal or unlawful means. Admiral Ins. Co. v Columbia Cas. Ins.
Co., 194 Mich App 300, 313; 486 NW2d 351 (1992).

In Advocacy Organization for Patients & Providers v Auto Club Ins. Ass’n.,
257 Mich App 365; 670 NW2d 569 (2003), the plaintiffs alleged tortious interference
with a business relationship or expectancy, concert of action and conspiracy against
defendant Auto Club. In affirming the lower court’s granting of summary
disposition, the Court of Appeals stated:

“A claim for civil conspiracy may not exist in the air; rather, it is
necessary to prove a separate, actionable tort.”
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257 Mich App 365 at 384. Farly Detection Center, P.C. v New York Life Ins. Co.,
157 Mich App 618, 632; 403 NW2 830 (1986).

As previously argued, Plaintiffs have simply failed to establish any
underlying tort and specifically, they have failed to establish any unlawful purpose
or unlawful means in Defendants’ actions. Because Plaintiffs have failed to
establish any actual underlying tort, their conspiracy claim must also fail. Thus,
Plaintiffs have failed to state a prima facie case for conspiracy and summary
disposition is proper.

Likewise, because there is no genuine issue of material fact that no
actionable tort was committed by Defendants, Plaintiffs’ concert of action claim
must also fail. While a concert of action theory does not necessarily depend on
proving an independent claim of civil conspiracy, it requires cvidence that the
parties knowingly acted to further a common purpose, in this case, to convert
Plaintiffs’ property or to damage Plaintiffs’ business relationships, or intentionally
and improperly interfere with Plaintiffs’ business relationship with the
manufacturers. See, Abel v Eli Lilly & Co., 94 Mich App 59, 73; 289 NW2d 20
(1979).

In the case at bar, Plaintiffs cannot prove that Defendants were jointly
engaged in any tortious activity. Plaintiffs have never alleged that the search
warrant was improper, or that Wayne County did not have probable cause in

obtaining a search warrant. Moreover, Plaintiff, Wissam Aoun, admitted that

24



Macy’s merchandise brought to Goodfellas by his brother was recovered in the
seizure. (Exhibit H, pp 80-82, 86).

Like conspiracy, concert of action cannot exist independently of an
underlying tort. See, Cousineau v Ford Motor Co., 140 Mich App 19; 363 NW2d 721
(1985). As such, the claim should also be dismissed.

VI - CONCLUSION

Based upon the foregoing, Plaintiffs cannot maintain a cause of action for
statutory conversion, tortious interference with a contract or business relationship
or expectancy, conspiracy and concert of action, as Plaintiffs have failed to state a
claim upon which relief can be granted, and there are no genuine issues of material
facts for the Court to decide. Summary disposition is proper, and Defendants

request that this Court grant their Motion for Summary Disposition and enter an

order dismissing all claims against Macy’s.
PLUNKET
By:
F G{D

Jenni /é\m({co (P-51403)
Attorneys for Macy’s & Bucher

3850 Woo ward Ave., Suite 2000
Bloo field Hills, MI 48302
248-901-4050 fax: 901-4040

E-mail: Jdamico@plunkettcooney.com

DATED: February 5, 2010
Blmfield. 19947.84919.1239225-1
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STATF OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

JOODFELLAS WEAR. LLC. A Michizan
Lamited Lighiity Company and
WISSAM AQUN.

Plaindiils.
“1r§- CASE NO): aa
WAYNE COUNTY., WAVYNE COUNTY 1 HON.
SHERRIF'S DEPARTMENT. WAPRRIEN C. N$

WAYNE COUNTY SHERICF. MACY™S R‘;"TAI’
HOLGINGS, iNC.. a New York Cerporation and
OQUGLAS BUCHIR. l

Defendains.

CYRIL C. HALL 1BC

CYRH.C. HALL (P 29[2!)
TIMMOTHY J. YOUSIF (P 64338)
Auomeys for Plaintifls

149 Franklitt Blad.

Paioe, Mi 48341

{24R8) 3533-78R0

.
H
1

There iz na atiter civil achon hernwaen I[hcse pR.ties arising our of tie
e transaction o occurrence as allegded in iz Compliunce pescding in
this Caun. nor has any suclt action tren greviously filed and disainezd or
wansfeered alier having beon uxsisticd Lof o Judge noe di ¥ kevesw of*
civil acticn, not betweas these pantes. arfsing aut of e s teansaction
or geowrense nt alleped in thiy (n’nph 1 it i3 her pending oe wes
previously filed and disyyissed. u-ansl'em.p or oiervise dispased o afler
huving been assigned 204 Nuls ia ts Cuit.

Yousal §452R:
COMPLAINT ANDLJURY DEMAND
NOW COMES Plaintills. GOUDIELLAR WEAR. LLC.. A Miciigan Limited Liability

Company, and WISSAM AOQUN. by und lhruuﬂh their attorneys of recoed, CYRIL C. HALIL
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P.CL By TBAMOTHY 1 YOUSIF, and in FIpport of their instan: complaint sate as foliows unta
this Honorable Cowrt:

f. That Mol Goodieltas Wear, 110 CUGoeadicl'as™ ix a Michipgar Limited
Liability Company doing business in the Ciry of Detrait County of Wayne Siate of Michigan.

2. That Plointift Wissam Aoun CAoun™) s un aduly resident of the County of

Wayne Ste of Michivan,

3. That Weayne Count is o pubitical sehdivision o e Stare of Michigan,
4. Tt -he Wuyne County Sherills Depuriment is a subdivision of the County of

Wavne. State ol Michigans.

5. That Detendant Wagren ¢ Buans ¢ Evans” 1. i the ShaitY of e Wayne County
Sherit¥ Department. iocated in the Couuty o Wase,

G. That Iefendani Mzcy's Retail Holdmgs, ne. "Mooy’ is a New  Ynek
Torporation doing business in the ‘uvunl}- ol Wevae Suee ol Michigan.

7 That Defendane Douglas Buc'hcr is L creanized rewil adme investizations

marager (v Defendant Maev's and does busines in U Courty of Wawne and Sine of

Michigan.

3. (hai the incident compidined of herein vecurred in the Cauny o) Wavee. State of
-h{icl‘.igan.

Q. Tha the ameant iz conimetversy esceeds $38 (00, sl tnersiure jurisdiciion and

veniue are proper in (tis Coun,

COMMON ALLEGATIONS

0. Plaint(ls ivearparate by veltrence Parzuraphs | through ©
H. Fhar Pisina{T Aoun is 1he sobe memher and vwaer ol Troodfellas Weas 11.C.

1o
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2 . That Gesdtellss is o men’s and women's v.'lu‘.hi-n_\_: stere locates we (83234 W
Woaanven, in the City o Dewnir. <eftin ciathing. shoos. hets, and ather apparel.

PL That ae or abount Devemdbier 12, 2007, menbers of the Wayne Covnty Shen:?
Depurtment. with the assistance of cepresentatives from Maey's, and Defendant Buckes. mided
Gacdfellas. looking for clothing that were siulien andiur ol % caunlerfei patute,

id, Thae mertbers of the Wawne Coumy Shieedlt Deperiment. Maey's, and Ducker
et iours i Goodluifas seacching and sud iz tansandy ol lems, which were o feaily aunsize
the scup =nd spisit af the scarch warrint ede g e search.

15. Thac. pusseani ta the Affidavit for Search Warnant, Defensdimt: were searching fer
anly two jems. g pair of paats and o tew shist,

io. et noawithsanding e frovdedge., tha anly taa items afstolen propesty would
e 5t Gongfellas, said Detendants seived severiy-luwe buses G clotiing and assoned reeands.

{7, Tha Delendants seized invaices. which cleuriy wvideaced Plaineifiy” leyal and
gtk antittement iz <did chatta.

8. That ofier tiw rid. Sacrill vans uppeared on dilferent news chanrelz making
taise and malicious commenty that Guodiellas was wommitticyg the evime ol seiting stolen andior
counterteit ciothing sand foriher aldvs'sing. vicwers e aof shep it that store

19 Ihac olt Defendan:s hnew o sheuld bave known thit none of the itens scized
ware siclen andiur of 2 sosinterfeit nature.

2. That Pirintifis were furced 1 Cuse their store Tor asiness due to the wnount oif

nventiuy seized.

3. That no eriminal charges vore ever orought against cither Plaindil

ted

i
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220 That the Plannitls were ireed 1o hige an attorsey £u detendant against the uctiney
alull Desfendanis.

25, Chat several meaths wers spensi aticpting 1o iave PLéotiffs” inventory retaraed

24 That fically dron refum of the inventurey. all invertory ware virally unsalcable.

COUNT 1- DEFAMATION

28, Plaindlls incarparate by relerencs: Pusigeaphs 1 thivugh 24,

1.4
=

The accouswiions thiat Plainti s conmitted o cvime are Talse.

27, That Deftndane Evans publisted the cenarks o thivd partics with knowledge ol
the tulsity ofthe glatemenis ur in reckless disicgaed ol their wuth or falsity.

28, Jae publiculion was ioe priviicged.

29. The pubticalian oi the remarks has resulied In damoge to PlaincG " reputation in
the ceninnity and ccoromic less. inclading b nat iimited o, the following:

a. losi of husiness revenyge due 10 the clothing heing unsaleable upon its return to
Plaina'ys.

b losz ol woodvall, ham o its busiress reputition. joss oi esicem and sianding in
the coimmeunity. and loss ol husinuss appartuinities:

c. emutiona distress:
d. umiliztion, moetification. and embarmssment: and

e, other damsiges thatmay grise during the casrse ol discuevery.

39U, SherifTEvans” aecusations woere defunution per se.
31, That SheritT Lvans was given an opportunity o retract his statement upon notice

that the ficms sei7=d were not siclen and (ailed to recrmet sald statements.

220 That Pliad (s are entitivad (o punitive and exemplaey Jamage



COUNT - INTENTIONAL INFLICTION OF EAMOTIONAL DISTRESS

33 Phintiths incorxecate by netirence Paragrupas | ihracgh 32.

34, Delendant Sherdi? Evans” conduer ax autlined siove wirs intessitons.

35, Delendant Sherifl’ Svans conduet s wutiined ubeve wus extrane. ouirgeots, and
el such chasucter &s 2t e be lolevated by a civilived souiety .

36, Detendart Sherif Evany’ conduer as oalined shovs was (or s uherior inotive or
aurpese.

37, Defendant Sherith Livans' conduct resulicd in severs and scrious emationai
distress,

3 As g ditvet und proxiinaie restlt ol Detengunt Shertt Bvans” conduct, Plainifis
have been damaged inthe marne vutioed above.

P

COUNT I GROSS NEG

39, Pluntitly incorpurate by refersice Paragraphs | through 3k.

40, That Deferdan Sheri)” Bvans, \\-'a‘_\'nc Coity, und the Wurne County Shenfl
Depaviment’s sad a day of care o wdhere o and i their coaduct was so reckless .. i
deqwnstnite @ substantial fack of coneem Yer whether an injury resolts 1o Plaintifts,

4. That Deleactant Sheril' vans, Wayne County. and the W Wasne Coumty Sherift

Depastment s gross teghgenee was the proximate cause oiidee damagos sallicred by Plainivs.

COUNT IV - CONCERT OF ACTION

"

+i Prindls incomorate by relvvense Yaropraphs | irough 4:.

di. Thar Delendants Maeys and Bucher acted i concert with Defendant Sherill

ferns. Wavne Couniy . and the Wanne Couny ShesifT D arsiten?, when accomplisbing S raid
) 3 ) h A { 3

wd fater delinniteons sticem-ntsa? Phinsin, ——
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o Al Defendamz actad in concert putsue o conumon design. Specificnlly
negiigence wid Joimnaiion.

COUNT V- CIVIL CONSPIRACY

25, Pleimifly incorporaie by eeference Pavagraphis | tivuugh 4s.
0. That all Defesdanes engaged in o concented action o which wis designed 1o
accomplish eithar « crirainal o untawtul Pumpnse, or a tawfi! purpose by caminal or unlawfu!

nicans

TORTIOLIN INTERFERENCE WITH A CONTRACT
ADANTAGEOUS BUSINESS RELATIONSHLP ;

37, Plzintifts inco_rpurarc by ieference Pargmphs 1 through 4.

48, That Defendunis Maev's and Queher falsely infurmed severd of Plainninty
verdurs that Plainti s wene selting steten mizdfor eaunmierivit iteims,

49.  That this information wats giten to companies that Plainit’s’ had 2 contraet or

business reistivnship o expectancy.

30, Th the husiness refutionships and expectancics had a reasarabic likeliboed of

future ceonomic benefits for Painiifls.,

S Defeadants Macy™s end Bucher knaw of the contracts and business relulionships
and axpectanties between PMaintifs and their x;cndurs.
320 By it condiet deseribed horein. Detendants Macy s and Busher iwtentiogally and
impreserly interfercd with te contimets and busiocss re;uivnships and expectancies berweaer
PMaintitFand its vendors.

33, The falsz accusutions made by Delendants MacyTs and Bucier were inended to.
and did. imertere with e contriels wnd busiress relativaships wnd exXpectinies, causing u_\c':r

Graact. distuption, andioe wonndnation,

G
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$4. As a divect and proxinute resell of Detendants Macy's and Bucher's wrongfui
conduct. Plaintifix have suffered substuntial economic injury. luss of coodwitl. harm o its
business repusation. loss of esteem and standing in the comarunity. and loss of outincss

opponunitics.

35.  Plaintiffs incorporate hy reteronce Paragraphs ! through 54.

58, Plainiifls ar no time authorized any Defendam 10 ke or use uny of the inventocy
which was outside the scope and spiric ol the search warrant.

57.  Ail Defendants in 1act did take andror use the inventary taken from Plaintifts.

§8.  Plaintifls demanded on aumierous occasions the return of sl soid inveotory.

59.  Dectendants have relused {0 eclura the inventony. and when ssid inveniory was
returned. same was ansaleable und ugeless.

60.  The inventory i\ad an approximate value of $300,002.,00.

¢l.  Piaintilfs have sustzined dau'aa.gcs to the extent that the inventory is now useless
wd unsaleable.

62. The acts deseribod sbeve v.onsulule un unlawiul conversion of Plaintiffs”
projerty. res ulliﬁg in damages to Plaintifis in an amount in excess of $300.00%).

G5, Purswant 1o MCLA 00029192 snd MSA 17A.2919(1), Plaintifis are entitled 0 3
times fhe amount of actunl damiges susidined. pius vasts and reasonuble attomey’s fees. in

addition 10 any other righi und remiedty (s Honormole Court finds that Plainiiffs ars entitied w.
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54.  As g direct and proximate resuli of Delendants Macy's aud Bucher's wrongly}
conduct, Plaintiffs have suitered substiial cconomic injury. less of geodwill tares 1 its
business repulntion. uss of esteent and Merding in the commuaity. and loxs of business
opportunitics.

WHI‘RFFORE. Plaiutilis respectfully request this Tonorsble Court to grunt thern o
judgment aguinst ofl Defendants in an amount in exeass of $25.000. plus costs and attoney Tees
s0 wronglully sustainea.

Respeetfutly subwetied:

BCawy: December 8. 2008

Aty s (o PMlaintilis

DEMAN TR[AL BY JUIRY

Planuills heacin demand o trisg by juee i the swithin cause ol setion.

I(:spccu' Ay Submitley:

Dated: December §. 2008

u'mr.ull;\ A
Alluraeys foe Platit
149 Frunklin Blvd.
Puntise. M} 48341
{248) 333-798¢{
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08/02/07

08/03/07

08/03/07

08/29/07

08/29/09

10/22/07

11/06/07

11/07/07

11/08/07

12/04/07

thru

TIMELINE OF EVENTS

Macy’s Northland Loss Prevention Personnel apprehended a
shoplifter, who states that he is selling merchandise to “Da Hook
Up.” He will not cooperate with loss prevention in a “sting”
operation and is turned over to law enforcement.

Fairlane Macy’s Loss Prevention Personnel apprehend two women
shoplifting merchandise. They are selling goods to “Da Hook Up”
and “Da Jump Off’ to a person named “Mo.” Will cooperate with
loss prevention in a “sting” operation.

Macy’s Organized Retail Crime Unit (‘ORC”) (headed by Bucher
and Griffin-Boatman), conduct investigation of “Da Hook Up,” “Da
Jump Off’ and “Off Da Hook” — all owned by Plaintiff's relatives.
They suspect stores are selling stolen and counterfeit merchandise.

Macy’s ORC meets with Wayne County Deputy Kristyn
Montgomery to discuss findings. Wayne County agrees to partner
with Macy in investigation.

Wayne County Sheriff Deputy Maxwell sells Macy’s merchandise
to Mohammad (“Mo”) Aoun, employee of “Da Hook Up.” Macy’s
clothing is identified with ultraviolet markings and pin pricked
tags.

Deputy Maxwell sells additional Macy’s merchandise to
Mohammad Aoun. Bucher and Macy’s employee Marc Haire follow
Mohammad Aoun to his home. They observe him carrying Macy’s
bags containing clothing (just sold by Maxwell to Mohammad
Aoun). Bucher and Haire then observe Mohammad Aoun deliver
the bags to Goodfellas Wear.

Task team enter Goodfellas and attempts to purchases Macy’s
clothes (sold by Maxwell day before, and brought to Goodfellas by
Mohammad Aoun); could not identify any stolen merchandise at
that time.

Home Depot and Target partner with Wayne County Sheriffs
Department and Macy’s to sell stolen merchandise to Mohammad
Aoun.

Wayne County Sheriff Deputy Maxwell sells Macy's allegedly
stolen more stolen merchandise to Mohammad Aoun.



12/5/07

12/6/07

12/12/07

12/17/07

1/28/08

2/22/08

3/11/08
4/08

12/10/08

Macy’s employee, Vereea Griffin-Boatman and Deputy
Montgomery enter Goodfellas looking for merchandise that
Maxwell sold to Mohammad Aoun on 12/4/07. Vereea Griffin-
Boatman did not locate any of the 12/4/07 merchandise, but
identified merchandise from the 11/6/07 sale by Maxwell. The
items were identified as one pair of Coogi jeans and one white
Coogi top. Vereea Griffin-Boatman was able to identify these
items because of the pin pricks in the tags that were placed by
Macy’s ORC.

Wayne County Sheriffs Deputy Montgomery and Vereea Griffin-
Boatman return to Goodfellas and purchase the above-identified
Jeans and top. They have conversation with plaintiff Wissam
Aoun.

Search warrant issued and the raid on Goodfellas transpires. At
least 29 Macy's items with pin prick and ultraviolet identifiers are
seized.

Plaintiffs file a Complaint for a claim and delivery (Case No. 07-
733098-PD), against Wayne County’s Sheriffs Department alleging
that items taken during the raid were outside the scope of the
search warrant. .

Judge Wendy Baxter orders inventory of merchandise taken to try
to ascertain whether additional Macy’s merchandise could be
specifically identified among items seized. Thereafter, Doug
Bucher, pursuant to the Court’s Order, contacted vendors.

Show Cause Hearing in claim and delivery action wherein Wayne
County and Plaintiffs’ attorney, Cyril Hall, indicate that the
inventory took place and other than the 29 items, unable to
determine if other items seized were stolen or legitimately
purchased by plaintiffs.

Court Order of Dismissal.
Merchandise is returned to Plaintiffs.

Plaintiffs file instant action against Wayne County Sheriff
Department and Macy’s.
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