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The Article 39(a) session was called to order at 0930, 
14 September 2010. 

MJ: The court is called to order.  All parties prese nt when
the court recessed are once again present with the
exception of Lieutenant Colonel Sullivan.  He's bee n
released by the court.  His presence is not necessa ry
here as a witness on this motion, and he has other
duties to attend to so the court has released him f or
this session of court.  All other parties remain th e
same.  

In regards to Appellate Exhibit XCVIII, the court s aw a
need to release all of the documents contained in h ere
and it looks like they've been marked as Appellate
Exhibits CII and CIII.  I appreciate that since I d o not
wish to open up what was previously sealed in Appel late
Exhibit XCV.  We'll just leave it sealed as I got i t
from the government.  

But that copy at least that I received, I did relea se to
the defense.  I did find that it was necessary and
relevant to the motion.  Again the import of those
documents will be argued by the parties.  I will no te
that they were already blacked out of the medical
information by Major Gannon.  It was my understandi ng
that prior to reading through this last night that
the -- that one of the issues with the documents wa s
that it contained personal information dealing with
medical history, et cetera.  And to the extent that  it
contains that, I'm releasing it to the parties.  I' m
sure you'll use good judgment and not release anyth ing
that does not need to be released, and Major Gannon
blacked out portions of the medical document inform ation
on there anyway.  

Major Gannon, you're standing?

TC (Maj Gannon):  Yes.  Good morning, Your Honor.  We actually
request a protective order of those materials; that  you
direct the defense directly to not release or publi sh
online or reproduce those to any nonparty to this
litigation, sir.

MJ: Defense.

CC (Mr. Faraj):  We object to that, Your Honor.  Th is is part --
this has been discovered on the defense.  To the ex tent
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that there is protective medical information, we wi ll
abide by that.  But any information related to
sanctuary, I intend to release to another team that  is
undergoing similar litigation.  They've shared
information with us and I'll be sharing it with the m.

MJ: Okay.  I'm going to issue a protective order at this
time.  Both parties indicated I did not need to do so in
writing at the last session for the last protective
order I issued and same with this one.  I don't wan t
people's personal information out there for the med ia.
So I'm issuing a protective order for any of the
information contained in here except that you may s hare
it with any other defense team.  

And obviously this is a public forum and you can
reference anything you'd like to in this public for um.
And if we have anybody listening or anything, that' s
fine too.  So I certainly don't want to hinder you in
this case.  It's just that the personal nature of s ome
of these documents I don't want released to the pub lic
at this point in time.  So I'm going to issue you w ith
that.  

So you may share them of course with the other defe nse
team.  

Major Gannon?

TC (Maj Gannon):  Your Honor, I apologize.  And wit h respect to
the court, that will undermine the efficacy of your
order.  If they can give it to a third party who's not
subject to the order, that will undermine the effic acy
of that order.  

The government respectfully requests that due to th e
intensely personal nature of those documents that t he
court simply direct -- there's no interest in this body
allowing the transfer of documents to another defen se
team, an unnamed party, an unnamed individual.  We don't
know who these people are, what the nature of the
litigation is, et cetera.  

So we respectfully request that you direct the defe nse
not to reproduce or share these documents with anyo ne
other than for the parties to this litigation, sir.

MJ: Okay.  Let me ask -- let me ask then, if another  -- if



     3

there's another motion on this regard, what does it  have
to do with these documents, in particular with
Lieutenant Colonel Sullivan and Lieutenant Colonel
Atterbury if you're going to share these with anoth er
defense team?

CC (Mr. Faraj):  It has to do exactly with the sanc  -- the efforts
the government took to ensure that the prosecution team
remained in tact while not exercising any effort to  keep
defense counsel on the case.  And that -- the docum ents
that we have -- I don't care about the medical stuf f.
But the endorsements from general officers and offi cers
along the chain of command are probative, relevant,  and
necessary and material to this litigation and to ot her
litigation and they're not personal.  

I mean, this is -- this is -- these were endorsemen ts.
They have -- they contain no personal information.  If
there's a protective order from this court, that
certainly would apply to other litigation that is
actually going on in this circuit.  And so we can - - we
understand our duties, and we can ensure that the o ther
team understands that there's a protective order
regarding any personal information that's included in
here.  

But I will tell the court, Your Honor, we have -- w e do
not intend to release any personal information of a ny
sort.  This is -- we wanted the endorsements.  We'v e got
the endorsements and that's what's important here.

MJ: But I guess my -- 

TC (Maj Gannon):  May I be heard, Your Honor?

MJ: In just a moment.  

TC (Maj Gannon):  Yes, sir.

MJ: I guess my question is:  What other case is out there
that's pending?

CC (Mr. Faraj):  Hohman.  

MJ: I'm sorry?

CC (Mr. Faraj):  Hohman.  U.S. v. Hohman in this circuit.
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TC (Maj Gannon):  If there is, Your Honor, another case out there
where these materials may or may not be relevant, t hen
the parties to that litigation can file a discovery
request with the government and then they can take that
up in the normal course as we do in front of a mili tary
judge to make decisions, sir.  That's -- that's the
government's position.

MJ: Okay.  So the U.S. v. Hohman case is not any case
related to this particular set of facts, I guess is  my
question.

CC (Mr. Faraj):  It is not, Your Honor.  Well -- 

MJ: Okay.  Because when you spoke earlier, I thought  maybe I
was missing that there was still another alleged
coconspirator or coactor here that was involved.

CC (Mr. Faraj):  Hutchins is still out there.  There was a brief
filed with the CAAF and I intend to send these docu ments
to that team as well so that they're aware of it be cause
I don't think they have those either.

TC (Maj Gannon):  And again, sir, in the normal cou rse of
discovery, those respective teams -- the Hutchins team,
the Hohman team -- they can file discovery requests; the
government will respond.  If they deny the material s,
then the parties have -- can seek redress from the
military judge detailed to those cases.

MJ: Okay.  All right.  I'm going to issue a protecti ve order
in writing so that it's clear.  Let me think about this.
When I spoke earlier, I was assuming that that was a
companion litigation to this and I am aware now tha t it
is not; that those cases are not related to this ca se.  

That still doesn't get us around the point that Maj or
Gannon stated which is valid which is each case sho uld
stand on its own.  Why should I issue an order to
somebody who's not even involved in this case.  So let
me take that on advisement.  Please do not release
anything until you receive notice from me, defense,  and
I will issue a protective order of some sort.  At t he
same time I will be issuing one for what we talked about
yesterday.

CC (Mr. Faraj):  I'm not quite -- Your Honor, I'm n ot quite sure
what that means, because we are certainly going to argue
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today about information in the endorsements.  It's a
matter -- it's part of this motion now.

MJ: I expect you to.  We're talking about the releas e of the
documents -- 

CC (Mr. Faraj):  Okay.

MJ: -- to third parties only.

CC (Mr. Faraj):  All right.  And does that -- does that mean that
these endorsements can't be released either?

MJ: Everything that you received today --

CC (Mr. Faraj):  I understand.

MJ: -- including the endorsements cannot be released  to a
third party until I take another look at it and iss ue a
protective order where I will go through, page-by-p age,
and determine what needs to be released to who.  I think
that's going to be the best way to do it.  I think some
of the information may be generally accessible.  It  may
not.  I certainly would like to think about it.  I
understand the government's consternation.  You don 't
want people's personal business out there.  However ,
some of these documents may be discoverable on a br oader
range.

CC (Mr. Faraj):  And I'm sure the court is aware, b ut I would like
to make the court aware that as you go through this
analysis, Your Honor, almost all the documents that  you
are going to review would be accessible through a s imple
FOYA request, not including ones with personal
information.

MJ: Right.  And I'm also aware that -- that Major Ga nnon in
advance of us -- of me receiving it in camera and m e
releasing it to the defense took out social securit y
numbers and pertinent medical information on these
documents already.  So I'd like to state that for t he
record.  And I don't think Major Gannon misled the court
earlier.  I was just under the understanding that t hese
documents contained those personal items of informa tion.
Obviously they contain personal items of informatio n
now, but I'm talking about particular medical facts  and
social security numbers, those kinds of things.  An d
those were already blacked out.  
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So all right.  Let me issue a protective order and I
probably will take the liberty of the issuing in wr iting
what we talked about yesterday on the record about doing
orally just to be safe.  So I will take that up the n.  

But in the mean time, all the parties are directed not
to release any of these documents until you get an order
from the court.

All right.  With that in mind, then, I know I just want
to state for the record that the trial counsel
substituted out the motion that had been previously
filed.  There was some typos and just some minor is sues.
They were substituted out.  The defense is aware of
that.  I received the new motion.  Again, it does n ot
substantially change anything other than some of th e
references and some minor typos from what I underst and.

Okay.  With that in mind, then, I did find good cau se
obviously to release all of the information that I did
to the defense counsel.  I did feel it was relevant  and
pertinent and necessary for the defense to be able to
argue this motion.  I gave the defense an hour
continuance to incorporate any of these documents i nto
their closing argument and so we're ready to hear t hat
at this point.  We concluded with all of the eviden ce
yesterday and released Lieutenant Colonel Simmons
today -- Sullivan.  Excuse me.  Lieutenant Colonel
Sullivan today based on his -- not needing him as a
witness.  

So at this point, defense, you still have the burde n of
proof beyond a -- or by a preponderance of the evid ence?

CC (Mr. Faraj):  We continue to do -- to have that burden, Your
Honor.

MJ: Okay.  So you go ahead and argue first then.

CC (Mr. Faraj):  We will argue first.  I would like  to -- before I
start, Your Honor, I'd like to put the court on not ice
and government that we intend to file a UCI motion as a
result of information that we received today.  And I'm
going to ask the court for at least two weeks to su bmit
that motion.

MJ: What -- what is the basis of the UCI motion?
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CC (Mr. Faraj):  The basis of the UCI motion is the  -- the
convening authority -- the convening authority's ac tions
in this case were disparate in that they treated th e
government -- or they assisted the government in wa ys
that prejudiced the defense based on the endorsemen ts
that we've seen and the -- what I can only state as  a
Herculean effort to keep reserve officers who had n o
obligation to remain in the Marine Corps -- in fact  law,
end strength numbers require that they leave the Ma rine
Corps -- received sanctuary when they clearly shoul d not
have; all to keep a team together to prosecute this
case, while no effort was exercised by the governme nt to
keep the defense -- the defense team together.  We
believe that that raises the specter of unlawful co mmand
influence and I intend to file a motion seeking rel ief.

MJ: You wish to have how long to file the motion?

CC (Mr. Faraj):  Two weeks, Your Honor.

MJ: Government, do you wish to be heard?

TC (Maj Gannon):  Your Honor, the -- no, sir.  I me an, two weeks
is -- we got to see the pleading before we have any
position, sir.

MJ: Okay.  I'm going to give you two weeks.  Today i s the
14th.  I'm going to give you till the 29th to file your
motion.  Please file it timely.  The 29th of Septem ber.
I realize all the deadlines for motions are long pa st;
however, especially with a UCI motion, if you just
received information that puts you on notice that y ou
should file a motion for your client, then I'm goin g to
hear the motion.  So 29th of September, defense mot ion
will be due.

You can go ahead and have a seat, please.  

And then the other issue is when we are going to
litigate this.  We talked about the defense not bei ng
able to start trial until 8:30 on the -- on
November 2nd.  So that will be the time that we wil l
argue the motion.  

I'm happy to hear from the parties, I guess, before  I
decide that.  But I would anticipate, then, hearing  that
motion on 2 November and actually starting with the
members -- assuming the motion is not granted, whic h we
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always assume the motions are not going to be grant ed --
so we can plan for trial -- we would start the next  day
on 3 November, rather than having the members come at
1200.  

That's what I would throw out at this point.  I don 't --
I believe that I should be able to -- based on read ing
the motions and then coming and hearing the evidenc e, I
should be able to give a ruling in place, you know,  or
some time shortly after the motions.  And if I need  more
time, then I'll take more time.  But I would antici pate
starting with the members then on Wednesday,
November 3rd.  But we'll be in here November 2nd at  8:30
to argue the motion.

Major Gannon, do you wish to be heard?

TC (Maj Gannon):  Yes, Your Honor.  I appreciate yo ur offering me
the opportunity to be heard.  

A UCI motion obviously presents the government with  some
challenges; in that, there's a burden shifting even t and
subsequent to the burden shifting event, the govern ment
has to tailer a presentation of evidence to meet a
beyond a reasonable doubt standard.  And without
sufficient foreknowledge of what the possibility of  the
burden shifting event may be, it's very difficult f or us
to plan in a single day to be able to present a bey ond a
reasonable doubt case in the wake -- if there is in  the
court's wisdom decides there was a burden shifting
event.  

I'm not disagreeing with the court's proposed cours e of
action.  However, I would seek leave of the court t o at
least seek to modify those dates if -- based on an
assessment of the defense's pleadings, it appears t hat
there are multiple bases upon which the burden coul d be
shifted.  And thus, rendering it very difficult for  us
to tailer any evidentiary presentation that's neces sary
by the shifting of a burden, sir.

MJ: Okay.  I acknowledge that.  I respect that.  Whe n we
file -- when we did the original UCI motion back in
March, I know that was one of the things the govern ment
asked for and rightfully so -- what has the burden
shifted to and to what extent and when.  And we had  that
preliminary ruling that I read into the record I th ink
on Wednesday of that week, and then we continued th e
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trial.  And I think Friday I made a culminating rul ing
on the motion.  

So we'll do that.  I would like to keep with the ti me
schedule I've just described.  If we do need to pus h
something off or we need more time, I think we'll k now
after the motion is filed and we'll have an 802
conference and we'll discuss further scheduling.  B ut I
still want to stay with the original schedule to th e
greatest extent that we can.  

Major Gannon, anything else?

TC (Maj Gannon):  Yes, Your Honor.  Cocounsel was w hispering to me
and he raises a valid point.  We have to be -- the
government respectfully requests that the court is --
obviously the court is going to do whatever the cou rt
needs to do and the government understands and supp orts
that wholly.  We just respectfully request that you  take
in to consideration the number of witnesses we're
bringing in for this case and even minor modificati ons
of the trial dates will have pretty significant imp acts
on people's schedules, witnesses' schedules.  We've  got
deployed witnesses coming back, just in terms of
reorienting the travel, et cetera.  The court is we ll
aware, far more aware than I of the administrative
efforts that go into putting on a case of this
magnitude.  And thus, we request that you keep that  in
mind when we keep shifting the dates around, sir.

MJ: What would you suggest?  I would like to have ev erybody
come in here the week before trial.  But we just ha d the
defense indicate that they cannot because they're i n
another case in Washington D.C.  And therefore, I h ad to
put my trial from 1 November, Monday, to 2 November ,
yesterday.  

TC (Maj Gannon):  Yes, sir.

MJ: So -- otherwise, I would say let's come the week  before
and we'll figure this out.  

TC (Maj Gannon):  Perhaps when we explore the defen se counsel's
schedule to readjust the entire trial.  The trial i s
such a big window that it necessitated that 1 Novem ber
date and there was no flexibility for a three-week
window.  I can't envision this hearing being more t han a
couple of dates.  Perhaps the defense counsel has s ome
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flexibility.  The government is more than willing t o do
it on a weekend in order to preserve the trial date s, et
cetera, sir.  We're very -- we'll do it at midnight  if
we need to.  Not that this court would, but you
understand, sir.

MJ: And the court is willing to work with the schedu les.
However, I'm coming from overseas so I'm willing to  work
and be in court on a weekend too.  That's not a pro blem
for me or anybody else.  

Mr. Faraj, what -- you're looking at your calendar maybe
perhaps on your BlackBerry which I'm sure is shut o ff
and is not going to make any noise in my courtroom.

CC (Mr. Faraj):  It will not, Your Honor.  It's jus t a calendar.  

MJ: But what would you suggest?  Is there any way yo u can
move this other case or get back earlier where we c ould
take this motion a couple days before on the Thursd ay or
Friday before this case starts?

CC (Mr. Faraj):  Your Honor, I probably wasn't very  clear and I
apologize.  I left you with the wrong impression.  It's
not a case.  We have undertaken to sponsor the Mari ne
Corps Marathon, paid a lot of money to do it, and w e
have to be in Washington, D.C., that weekend and th at's
the weekend of the marathon.

MJ: Okay.

CC (Mr. Faraj):  So that's why we're asking to star t a day later
than we would normally.  However, that said, I will  be
in town on -- for -- on another case doing other mo tions
and I'll be available if we need to take some matte rs
up.

MJ: I will -- if -- are you talking about some time in
October?

CC (Mr. Faraj):  The last week --

MJ: In other words, if we need to do this motion, I' m happy
to fly back out here and do this motion any time.  This
case has precedence over any other case that I have .

CC (Mr. Faraj):  I understand.  But I've got other cases scheduled
in the last week of October.  So I'm literally goin g to
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do the 39(a)'s, fly back to D.C., and then come bac k.

MJ: Right.  But what about a time frame, for example , a
month from now?  Mid-October or something like that ?

CC (Mr. Faraj):  I have two trials going in mid-Oct ober.

TC (Maj Gannon):  There's a -- 15 is a Friday and 1 6 is a
Saturday, sir, that we could start on.  If there's a
Friday conflict, we could start on Saturday.

CC (Mr. Faraj):  I literally have a trial the week before I'm
preparing for the very next trial during that weeke nd.
So unless one of those trials move, I would not be able
to do it, Your Honor.

MJ: Okay.  I'd like to discuss --

CC (Mr. Faraj):  We can discuss schedules after if you'd like.

MJ: I'd like to discuss schedules off the record.  T here's
no need to do any more of this on the record and th en
we'll come to a decision on when we're going to do it.
I guess the preference would be that we do this abo ut a
month from now, which would put us, you know, about  two
weeks before the trial.  

If you're going to be here doing another case,
Mr. Faraj, we could do the motion during that time
frame.  I know Major Marshall certainly is in the a rea.
I don't know Mr. Puckett's schedule.  So we'll talk  off
the record and we'll try to come to a time of where  we
can do the motion.  

I do appreciate the government's concern of getting
everyone here and litigating a motion.  I want to s tart
this case at 8:30 on 2 November with the members in  the
afternoon with us taking care of preliminary matter s in
the morning.  So everything I can do to make that
happen, we're going to do that.  And if that requir es
another flight out here for me, that's fine.  We'll  hear
the motion at a different time.

I do -- because if we could start the motion on Mon day,
again, that still may leave problems to the governm ent
as they've indicated.  So we'll discuss this off th e
record and I'll make a decision on that issue.
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The deadline then is still the 29th of September fo r the
defense motion due.

Do you need more than a week to answer?

TC (Maj Gannon):  No, Your Honor.

MJ: 6 October then?

TC (Maj Gannon):  Yes, Your Honor.

MJ: 6 October, the answer will be due by the governm ent.

And then we will litigate this -- this motion some time
between 6 October and 2 November, so that we start this
trial on 2 November.  We'll do that scheduling off the
record.  I'll make a decision and incorporate the
decision on the record at the next session.  

All right.  With that in mind, then, Mr. Faraj, ple ase.

CC (Mr. Faraj):  Five-minute break, Your Honor.

MJ: I'm sorry?

CC (Mr. Faraj):  Just a five-minute break.

MJ: Oh, you need a five-minute break before we start ?  

CC (Mr. Faraj):  Yes.

MJ: Okay.  Court will be -- 

CC (Mr. Puckett):  Because we don't know how long i t's going to
go, sir.

MJ: Okay.  The court will be in recess.

The Article 39(a) session recessed at 0950, 14 September 2010. 

The Article 39(a) session was called to order at 0955, 
14 September 2010. 

MJ: The court will come to order.  All parties prese nt when
the court recessed are once again present.

The court's prepared to hear closing argument on th e
motion.  
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Mr. Faraj, please.

CC (Mr. Faraj):  Thank you, Your Honor.

MJ: Trial counsel, you can move if you need to see t he --

TC (Maj Gannon):  Thank you, Your Honor.

MJ: -- the presentation.  You may sit in the deliber ation
box.  That's fine.

TC (Maj Gannon):  Thank you, sir.

CC (Mr. Faraj):  This is new territory sort of.  Th e Hutchins
court even states it's an issue of first impression s.
No one disagrees that the right to counsel is a rig ht
guaranteed by the constitution, but this is more
nuanced.  This is the right to a detailed counsel t hat
has been afforded by the legislature to a military
accused.  And military case law is ripe with refere nces
to the rights of the accused to a detailed counsel,  an
individual military counsel -- which may excuse the
detailed counsel -- and a civilian counsel.  And a
civilian counsel.  

And, sir, when you go through your colloquy with th e
accused to inform him of his rights as U.S., Johnson
requires -- U.S. v. Johnson.  And really, it counts on
the military judge to be the guardian of the accuse d's
rights.  Because it contemplates that military accu sed
are different.  Their job is different, the hierarc hy
that orders them is different, and the pressure the y're
under is different.  And so it requires the judge, the
military judge to be the guardian of the process.  

And so you go through a lengthy colloquy with the
accused to ensure that he understands his rights or  she
understands her rights.  You go through a lengthy
colloquy to understand that an accused is provident ly
pleading guilty and understands the right not to pl ead
guilty.  And Article 38 requires you to ensure that  he
understands, he has a right to a detailed defense
counsel and a civilian counsel.  

And on that point, I'd like us to pause for a minut e,
because I racked my brain last night trying to thin k of
whether Staff Sergeant Wuterich was ever asked when  we
came back into court whether he understood that his
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detailed counsel are no longer at the table.  Major
Faraj and Lieutenant Colonel Vokey are no longer at  the
table.  Mr. Faraj and Mr. Vokey were at the table, but
his detailed defense counsel were never inquired in  to.  

I'm going to argue later -- and this is not -- you know,
Judge Meeks didn't know any better either, because the
law wasn't solidified.  But when myself and Colonel
Vokey left active duty, there should have been a se ssion
at court to inquire if this accused, if he understa nds
what was going on.  Sort of like Colonel Meeks did in
the Hutchins case.  Well, we never even had that.  That
was the last gate before Hutchins.  It was accepted that
an EAS or by analogy a retirement would excuse coun sel.  

Now, something deep down inside me -- and you heard  from
Colonel Vokey -- felt wrong about it, about walking  away
from the case.  It just didn't feel right.  I never
signed a contract with Staff Sergeant Wuterich.  He
never hired me.  He never gave me any money.  The M arine
Corps detailed me.  And because of my employment
contract with the Marine Corps and because of my st ate
bar rules, I was required to work this case.  When my
employment contract with the Marine Corps ended,
according to the Marine Corps at the time, I was no
longer required to work this case.  

And you heard testimony about it from Redmond.  Jus t go.
Or based on what colonel -- or Mr. Vokey said.  But
there was something there that would not allow me t o
just walk away.  You can call it state bar rules.  You
can call it an obligation.  You can call it perhaps  a
relationship that I built with this man and I came back.
But I didn't know what I was -- what capacity I was
coming back in.  I was a lawyer, but I certainly wa sn't
a detailed lawyer anymore.

MJ: I'm going to interrupt you a couple of times, Mr . Faraj.
The first question I have for you is another
happenstance of this case, however, is that you lef t
active duty and at some point secured employment wi th
Mr. Puckett, who was representing the accused alrea dy,
correct?

CC (Mr. Faraj):  Right.

MJ: So what about that obligation?  It's the firm's
obligation to represent him, correct?  You said you  have
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not been paid, but I'm sure Mr. Puckett has a contr act
with the accused.

CC (Mr. Faraj):  He does have a -- they certainly h ad a contract
when they first began representation.  And perhaps you
could argue that part of my duties as a member of t hat
firm, that that obligation would extend to me.  Tha t's
not the argument here though, Your Honor, because m y
focus is on the detailed counsel piece.

For example, the law -- if I may, your ruling is go ing
to have an impact on other cases or may have an imp act
on other cases.  For example, if that were allowed to
stand, then essentially the government will be divo rced
of their obligation to continue to represent detail ed --
or military accused, because they could argue, Well , the
obligation continues after active duty because of s tate
bar rules.  In this case it continued because -- by
happenstance.  I happen to work for the same person
that -- that represented Staff Sergeant Wuterich.  But
what if I did not?  I would still be here, because I'm
required to be here by my state bar rules.  But Hutchins
says differently and that's what we're going to dis cuss
today.  

Again, that was the last gate before Hutchins.  Hutchins
sort of validated what I sort of felt and I think w hat
Colonel Vokey felt at the time and that is it doesn 't
terminate it.  You have to continue to come back.  There
has to be more.  And all Hutchins stands for is a simple
principle.  The regular happening of an instance in  the
military in the life of every person in the militar y and
that is exiting active duty is not good cause witho ut
more.  So simply leaving the military does not rise  to
the level of the good cause required to sever the
attorney/client relationship.  There could be more,  but
that in and of itself is not sufficient.  Certainly ,
it's not good cause when the client isn't even info rmed
of it.  And they go through some analysis, but at i ts
core, that's what the court is saying in Hutchins.

MJ: But if we take the -- if we take that rationale to its
extreme and we read that, that that's what the Hutchins
case court is saying, does that mean then that as s oon
as somebody is appointed as a defense counsel, on d ay
one of becoming a judge advocate, they might never --
they should just be told right away, you'll never b e a
prosecutor.  You can never be a prosecutor, because  you
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might take a case right now that could go through t he
appellate process for the next eight years.  So you 're
not going to be a government counsel.  You're not g oing
to be an SJA.  You'd better sit there in the defens e
counsel.  That's where you're likely going to be.  

And if you have a four-year contract and you're goi ng to
leave active duty, well, maybe you won't be leaving
active duty either.  So to what extent does the
accuseds' rights trump the right of the organizatio n and
the military to be able to let people be relieved f rom
active duty, et cetera.  Don't we still just have t o
look at a good cause basis?

CC (Mr. Faraj):  The CAAF has answered that questio n.  Not an
extensive -- not -- not -- and I don't have all the
answers, but for example in U.S. v. Spriggs, it says the
accused doesn't have a right to the same counsel at  a --
at the appellate level.  And so they have the right  to
that counsel during the trial level, but it severs at
the conclusion of that trial.

Now, that may be the case, Your Honor.  It may be t hat a
defense counsel appointed and they remain on that c ase
for their entire career and that's unfortunate.  Bu t
that's supported by Supreme Court case law .  Gonzales v.
Lopez says you cannot sever that relationship, again,
unless there is good cause.

MJ: And here you're saying there's no good cause.

CC (Mr. Faraj):  There is no good cause -- your Hon or, I want to
be clear.  There's no good cause simply by EAS.  I mean,
for example, there's -- the court doesn't say you c an't
sit down with a client, explain what is going on,
explain the hardships that the defense counsel may be
undergoing because they have to leave, do a good
turnover, allow the client to have an informed cons ent,
then come in front of a judge who makes the inquiry  and
then gets released.  That's okay.  But simply sever ing
without going through the judge -- in fact, the onl y
place you can sever that relationship is in front o f a
judge, Your Honor.  And in this case, there was a
severance of the ACR in the Summer of 2008.  The
detailed ACR.  And it's distinguished for the milit ary.  

There are two spaces in which we exist:  In a detai led
realm and in the civilian realm.  And in courts-mar tial
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under Article 38, the judge is required -- is the o nly
person permitted once the court-martial's convened to
sever that relationship, period.  It has to be in f ront
of the judge.  And that did not happen in this case .

Hutchins makes sense.  Hutchins makes sense.  And it
makes sense perhaps in hindsight because of what we  have
gone through in this case.  I'm still embarrassed t hat
my motions are late to you.  I can't say I was alwa ys on
time, but I was never two or three or four weeks la te.
We are still laboring under the pressure of having to
work other cases in order to be able to afford to c ome
here and do this case essentially pro bono.

MJ: But would you -- would you agree though that a c ourt can
force you to continue representing a client who fai ls to
pay?

CC (Mr. Faraj):  Certainly.  But that is the court -- the reason
the court can do that is because the court contempl ates
that you entered into the contract freely.  I did n ot
have that -- that free will.  

In any event, under in CJA, the Criminal Justice Ac t,
federal courts are authorized by the Supreme Court to
pay attorney's fees when client no longer are able to
pay.  And that is another remedy that has contempla ted
the problematic nature of compensation-free
representation, Your Honor.  

Now, this is not the prosecutor's fault.  We're not
saying Captain Gannon did anything wrong.  He wasn' t
required to -- 

MJ: Major Gannon.

CC (Mr. Faraj):  I'm sorry.  Did I say captain?  I apologize.
Major Gannon.  Hopefully soon Lieutenant Colonel Ga nnon.

That's not the issue here.  When I write "governmen t" in
my motions, I'm talking about the big "G" governmen t.
The government that is required to guard the record  of
trial.  The government that produces witnesses and funds
the prosecution and affords the accused detailed
counsel.  Not the military judge.  You have no cont rol
over those.  You can order it, you can abate it, bu t in
the end the government makes those -- makes those
decisions.
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What happens if the relief we seek is not granted i n
this case?  Well -- and I'll tell you I considered this.
To force the judge to grant me relief, I should not  show
up.  That wouldn't be appropriate.  You could even argue
that that would be a violation of my state bar ethi cs
rules.  But essentially, I'm put in a bind.  By sho wing
up and demanding that my client get relief based on  his
right to detailed counsel, I must show up.  

And so that gives the government the opportunity to
argue, They're here, Your Honor.  They're represent ing
him.  They're effective.  It's not an effectiveness
argument -- and I'll get to that in a little bit.  This
is not a Strickland prong argument for effectiveness of
counsel.  This is a Gonzales, Lopez argument or -- yeah,
Gonzales, Lopez argument or a Baca argument.  This is
not about effective assistance.  This is about what  the
legislature contemplated when they afforded the acc used
the right under Article 38.  

So I could not show up and then you would be forced  to
grant the type of relief that we seek, either to ab ate
the proceedings or dismiss the charges.  Of course,  it
would allow -- it would allow the government to get
around their obligations to ensure that detailed co unsel
remain on cases, because there's an escape mechanis m.
And of course, detailed counsel would be forced to come
back into these courtrooms and to work without
compensation after they exit active duty service.

I'm going to analogize to a public defender.  If a
public defender were assigned to a case, that publi c
defender would certainly not be expected to continu e to
work the case without compensation.  Now there's so me
Supreme Court case law on this, and it basically sa ys
that there is no right to a defendant -- and I'll g ive
you the citation here in a little bit, Your Honor.  I'll
give you the cite later, Your Honor.  The Supreme
Court --

MJ: Is it in your motion?

CC (Mr. Faraj):  It's not in my motion.  

MJ: Okay.

CC (Mr. Faraj):  They basically said there is no ri ght to
continued representation by a public defender.  But  it
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also contemplates a turnover and a relief on the --
release on the record.  Again, similar to our rules .
But Article 38 requires more.  It requires a
continuation of a detailed counsel.  Once -- once t hat
detailed counsel is assigned, he must remain except  for
good cause or release on the record by the accused.

And again, we're -- detailed counsel are not the sa me as
a civilian counsel.  What -- the government cites t o
Wykeman in their -- in their brief, and they go on and
on in Wykeman.  I want to distinguish Wykeman.  First of
all, Wykeman ended up in a guilty plea.  The accused in
Wykeman waived his rights to many appellate issues.  But
here's what's important:

Wykeman actually works to assist my argument, because
the court said in Wykeman, they found error in the
convening authority interfering with the second det ailed
counsel.  They said there's no difference between a n
assistant detailed counsel and the actual detailed
counsel.  They're only talking about detailed couns el in
that case.  But they reaffirm the inviolability of the
right to detailed counsel.  And they say we're goin g to
find it harmless because they did a prejudice test.   And
they say although the convening authority interfere d
with the detailed counsel, detailed counsel continu ed to
do their work.  It was a guilty plea and so we don' t
find harm.  The harm analysis -- in my opinion, a h arm
analysis is not merited in this case.  We don't get  to
harm.  Just like the Hutchins court said we don't get to
harm.

Spriggs.  This court's -- our court has been vigilant in
protecting the relationship between a service membe r and
his or her military counsel.  We have emphasized th at
defense counsel are not fungible.  Spriggs, 52 M.J. at
239.

And then in the case of Howard, U.S. v. Howard at 47
M.J. 107 -- the threshold should be low enough if a n
appellant makes some colorable showing of possible
prejudice.  We will give the appellant the benefit of
the doubt and we will not speculate as to whether t here
should have been a different outcome.  They don't - -
they don't go into testing for prejudice.  It's
difficult to do and court's will not go into that
exercise of testing for prejudice.
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In the Hutchins case -- I'm sorry.  Hutchins also does
not test for prejudice and they say we presume it.
We're not going to try and determine what value Cap tain
Bass would have added.  It's sufficient that he was
detailed and they -- and even though they did a DuBay
hearing, they do not go into that analysis.

I think I've established the right to his detailed
counsel and this is where I get to your colloquy.  The
colloquy that never took place here.  We never got on
the record after 2008 where he was asked you are
represented by your detailed defense counsel, Major
Faraj and Lieutenant Colonel Vokey.  Do you wish to  let
them go?  That never took place.  And so we have an
error that's already built into this record.

MJ: Mr. Faraj, how do you explain two different fact s from
the Hutchins case.  The first fact is that I think the
court was perturbed that the judge misstated the la w on
counsel.  And second of all, that the person who le ft
the active duty, Captain Bass, was somebody who had
worked on the case to an extreme amount and then go t
kicked off the case, basically, two weeks before th e
trial started.  How do you distinguish that from th e
facts of this case?

CC (Mr. Faraj):  Well, we would -- we would be requ ired to go
through that if we did a prejudice analysis.  And I 've
prepared this for you, Your Honor:  These are the
similarities and differences.  And it's interesting .
I'm actually going to bring in some of the endorsem ents.
I'd like to refer to some of the endorsements from --
the government's endorsements to the prosecutor's
request to remain on active duty.  But in Hutchins,
Captain Bass worked on a case for a year.  We're on  our
fifth year.  But at the time Vokey and I left activ e
duty, it had been about two years.

MJ: Why do you have three and a half years on there?

CC (Mr. Faraj):  It's been three and a half -- we'v e --

MJ: You've got three and a half now?

CC (Mr. Faraj):  A total -- a total amount of three  and a half
years.

MJ: Okay.
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CC (Mr. Faraj):  Yes, he was released two weeks bef ore trial which
in Hutchins, the court says the good cause runs on a
spectrum.  You can add other factors.  So I would a rgue
certainly that three weeks before trial would be mo re
prejudicial than a longer time before trial.  And t he
further you go back, the less prejudicial it may be .
But again, I argue the court says it's not enough.  It's
not sufficient by itself to be good cause given som e of
the factors.  So for example, if he were released t hree
weeks before trial and a quick turnover had taken p lace
the way they argued on the record, that still wasn' t
enough because three weeks isn't enough to prepare.   But
had there been a voluntary release of counsel two y ears
before trial, counsel works up, and the court can a rgue,
Well, you know, we don't -- we think that is good c ause
enough.  That's -- we accept that.  So that's the
difference there.  

Severance by the government.  Both our counsel in t his
case and in Hutchins were severed by the government.  It
wasn't severed by explicit government action.  They
didn't say -- they didn't come out and say we're go ing
to end your contract.  But Hutchins distinguishes it.
Was it an action taken by the appellant or the defe ndant
or was it something else?  And that's how -- that's  how
they distinguish.  Was it an action by the defendan t or
something else.  And the something else is, of cour se,
the end of EAS -- or the EAS or the retirement.

Both counsel in this case and in the Hutchins case
abandon the client.  Now, what does that mean?  It means
we left without further communication with the clie nt.
Now we continued to assist and work.  I'm not -- I' m not
going to speculate on what Captain Bass did, but fr om
our end we did abandon the client because there was
nothing else going on.  But then we contacted the c lient
again to see how we can assist and eventually we're
here.  And in neither case did the client release.  The
client did not make a voluntary release of the deta iled
defense counsel.  There was no motion to withdraw f rom
the case in either case.  

And Hutchins -- the EAS was actually addressed on the
record by Judge Meeks.  The NMCCA decides that that 's
not good enough because the lawyer was already gone .
That never happened in this case.  We are never -- we've
never addressed the release of the two detailed cou nsel
on the record.  
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Captain Bass is a one-tour attorney though he did q uite
a bit of work it sounds like from the record on the  PTSD
issue.  Well, Colonel Vokey at the time had 18 year s of
service; I had 20 years of service.  The government
endorsements go on and on and on and on about the c ombat
experience of Lieutenant Colonel Sullivan.  Well, I  had
a lot of combat experience and I served 16 years in  the
infantry.  And if anybody understands how to presen t the
tactics and procedures and the issues involved in t his
case, I would have.  And I would have done it in un iform
and so would have Colonel Vokey and the credibility  that
comes with that.  We don't get to do that anymore.

So that's how we -- that's where the two cases are
similar.  If there is a distinguisher, it's the thr ee --
three weeks before vice a couple years before trial .

This severance was a result -- was not a result of any
action by the appellant.  And the Hutchins case says --
or quoting, "In cases involving service of an exist ing
attorney/client relationship by someone other than the
appellant or the defense team, CAAF has consistentl y
opined that due to the unique nature of defense cou nsel,
appellate courts will not engage in those calculati ons
as to the existence of prejudice."  They're quoting
Baca, 27 M.J. at 119.

Severance was not by this accused.  It was a result  of
government action or inaction.  And I think this is  a
good time to segue into what the government actions  were
for the prosecutors.  And you can kind of understan d
why.  This is a complex case.  There is institution al
knowledge in the heads of Major Gannon and perhaps
Lieutenant Colonel Sullivan.  Certainly Major Ganno n.  I
understand why -- I didn't understand it yesterday,  but
I understand why Major Gannon attacked, attacked,
attacked Colonel Vokey's actions in remaining on ac tive
duty, because he knew what was in those packets.  

And shame on you for not turning those over yesterd ay,
because you know they're relevant.  And they are
relevant.  

Everyone knew we were retiring.  He came to my
retirement ceremony.  I think the judges got invite d
also, but they didn't show up because judges don't come
to those things.  But everyone knew we were retirin g.
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We discussed abandoning this case.  I asked for an
extension and so did Colonel Vokey.  And when Colon el
Vokey testified yesterday about how Colonel Redmond
spoke to him when he asked for an extension, the se nse
that I got is -- from the cross-examination's
questions -- is he shouldn't be believed.  But he s hould
be believed, because when you read the corresponden ce
from Colonel Redmond, it is sarcastic, it is
challenging, and it refuses to accept the prosecuto r's
arguments.

This is from Colonel Redmond:  "None of the endorse ments
discuss active structure for which to place this of ficer
against -- this officer against should he be grante d
sanctuary.  Despite anything else, Lieutenant Colon el
Sullivan has resounding endorsements from General
Mattis, Lieutenant General Helland, Brigadier Gener al
Walker.  Not sure what to think of Brigadier Genera l's
comment."  

And in quotes, "I have tried to replace him from th e
active duty judge advocates, but I do not have avai lable
active duty judge advocates with his skill set, but  he
should plan on finding an active duty requirement."

"Our T/O requirement for lieutenant colonel, 4402
officers is 49.  Our inventory is 90.  With only ei ght
with 2009 retirement dates giving us 33 more than T /O
requires."  Colonel Redmond.

So he is flippant and he is sarcastic and he is
resistant to requests to continue on active duty.  And
that's what Colonel Vokey got and that's when he st opped
asking.  Because the end strength numbers are impor tant
for the Marine Corps.  They're the law.  And Colone l
Redmond is required to manage those numbers, so he
doesn't violate the law.  And even when presented w ith
an endorsement from General Mattis, Lieutenant Gene ral
Helland, Colonel Jamison, Brigadier General Walker,  he's
not persuaded, because we're so much over on lieute nant
colonels.  

And so when Colonel Vokey says -- or Mr. Vokey says , I
tried.  I stopped trying because Colonel Redmond wa sn't
having any of it.  And then you heard the governmen t
focus, Well, they granted you the last request.  We ll,
he told you why he got the last request.  And you k now,
the same thing -- the same thing happened to me.  I
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bumped against my EAS date literally a day or two b efore
and I asked them for a couple of months just to be able
to go on leave and travel.  And that's what Colonel
Vokey told you he did.  I mean, that's the situatio n in
2008.

With respect to the appellate process and what he s hould
have known and what he should have not have -- what  he
should not have known -- I guess I'm giving you som e
facts now -- we didn't know what was going on.  I s till
don't understand the process.  We thought it was go ing
to be denied.  Judge Ryan in the CAAF opinion goes on
and on on why it should have been denied, the Artic le 62
appeal.  And why we should be right back in court,
because there's a right to a speedy trial.  And tha t's
what we thought was going to happen.  And we didn't  have
that decision at the time.  But everything rested o n the
likelihood of the government being denied this and then
we're right back in court.

I don't know if you've read the Appellate Exhibits CIII
and CIV -- or CIV and CV, I think.

MJ: CII and CIII?

CC (Mr. Faraj):  CII and CIII.

MJ: These are the things I released to you?

CC (Mr. Faraj):  Yes, Your Honor.

MJ: I have read through them.  I read quickly throug h the
individual endorsements that talked about Lieutenan t
Colonel Sullivan and Lieutenant Colonel Atterbury, but
I've looked at every page of the documents.

CC (Mr. Faraj):  The government went to great lengt hs to ensure
they kept the trial team together.  They violated M arine
Corps statutory end strengths.  Colonel Redmond tal ks
about O-5 lieutenant colonels having to work in O-4
jobs, because we have so many lieutenant colonels i n the
4402 OCC specialty.  And yet they continued in thei r
efforts to keep these prosecutors on this case, bec ause
they thought it was important.

I've heard you say it time and time again and other
judges, prosecutors are fungible.  Just give me ano ther
prosecutor.  I've never heard you say that about a
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defense counsel or a detailed counsel.  Prosecutors  are
fungible.  This case as lieutenant -- or General Ma ttis
refers to it is one -- is one of the most important
cases since the Vietnam war.  It's important enough  for
the government to keep their prosecutors on it, bec ause
they have the institutional knowledge and they get
endorsements from general officers up and down the train
to persuade Manpower to keep Lieutenant Colonel Sul livan
on active duty and Lieutenant Colonel Atterbury.  

Major Gannon is on active duty, but we all understa nd
the Marine Corps.  And you understand that he's sti ll
here because of this case.  I don't have any eviden ce to
prove that to you, but officers of his rank and his
experience would have normally moved on to other bi llets
to do other things.  But they've kept him here -- t he
convening authorities have kept him here because he  has
in his mind the institutional knowledge to try thes e
cases.  It's that important.  None of that -- I wou ld
argue we required an equal effort to be expended to  keep
us on this case, but there was no effort by the
government to ensure Staff Sergeant Wuterich contin ued
to enjoy the -- the representation of his two detai led
counsel.

Now, it would be disingenuous of me to say we bore no
responsibility.  We had some.  But the responsibili ty
based on -- based on the UCMJ lies with the governm ent.
They're the ones that are responsible for ensuring that
he has detailed counsel, the record is protected, a nd
he's afforded his rights.  But there is some
responsibility by -- by counsel.  Well, what did we  do?
I worked through my boss at the time.  He knew wher e I
was at.  I belonged to the same command.  He spoke to
Colonel Favors.  Colonel Favors worked for General
Walker.  Please consider the endorsement from Gener al
Walker and Lieutenant Colonel --

TC (Maj Gannon):  Objection.  I'm not aware of any evidence that
there was a conversation with Colonel Favors from M ajor
Faraj's boss, if we can focus on that.  Otherwise, my
objection is facts not in evidence.

CC (Mr. Faraj):  Lieutenant Colonel Vokey -- 

MJ: Okay.  Hold on a second.  Your response?

CC (Mr. Faraj):  Lieutenant Colonel Vokey testified  that he spoke
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to the CDC, Colonel Favors.  

MJ: That he spoke to the CDC.  But the objection is that the
CDC spoke to the SJA.  Do we have evidence of that?   The
SJA to the Commandant, excuse me.

CC (Mr. Faraj):  I don't have evidence of that.  Th at's okay.

MJ: Okay.  The objection's sustained.  

Go ahead.

CC (Mr. Faraj):  Very well.  The CDC works for the SJA to the
Commandant of the Marine Corps, Brigadier General
Walker.  Brigadier General Walker wrote an endorsem ent
and put it in a package for Lieutenant Colonel Sull ivan
and Lieutenant Colonel Atterbury.  They were aware.

Do I have a smoking gun of Brigadier General Walker
denying the extension?  I don't.  But I know how th e
Marine Corps works and so does this court.

The packages before you are clear that the governme nt
was aware of this issue, they're aware of Haditha a nd
Hamdaniyah and then they make it clear in their
endorsements.  This was a big deal.  They were awar e
enough to ensure that the prosecutors remain on the
case, and it would stand a reason that they should have
been aware that the defense counsel also had -- or they
had a duty to the accused to ensure that his defens e
counsel remained on the case.

I'm about to wrap up, but I want to make sure that we're
not confusing the 6th Amendment right to counsel or  the
Article 38 right.  R.C.M. 505 and 506 speak to the right
of a detailed counsel.  Spriggs, Baca, Iverson, and now
Hutchins read together make it clear that detailed
counsel may not set -- detailed counsel may not sev er
their relationship with the accused except for good
cause and end of service is not good cause.  And ev en if
they were going to present good cause, it must be d one
in front of a military judge who excuses the detail ed
counsel.  That did not happen here, Your Honor.

The government in their brief goes on and on.  But in
totality, they're talking about effective assistanc e of
the counsel.  That's under the Stickland analysis a nd
that is not the issue here.  The issue is a statuto ry
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right that perhaps bleeds over into a 6th Amendment
right.  But your analysis must begin at the statuto ry
level before you reach the constitutional level.  B ut if
you do reach the constitutional level, that you mus t
look to the prejudice of the loss of these two coun sel.  

And I get emotional when I talk about the prejudice .
They can talk about Colonel Tafoya being available and
Major Marshall.  That's great.  They don't know thi s
case.  I know this case.  And so did Colonel Vokey.   And
we had resources and access that we don't now have,  with
or without compensation.  We just don't have those types
of resources that we did when we were in uniform at  this
base calling from a 763 or a 725 number to a comman d
saying send us a witness; or going to a meeting and
letting them know that we're short something or we need
something.  It's different.  And that's prejudice t hat
this court can never -- not can never -- would be
challenged to try and encapsulate it and analyze.
That's at the 6th Amendment, if you reach the 6th
Amendment analysis.  But I think this case is made at a
statutory level, because he is denied his right to
detailed counsel.

When you read those packages that the government
provided, you will see the tension between Colonel
Redmond trying to manage numbers to ensure that the y
stay below a certain end strength.  And so in order  to
keep one, they have to lose something else.  And it  just
leaves me wondering why it is that Lieutenant Colon el
Sullivan and Lieutenant Colonel Atterbury won out i n the
end with respect to end strength numbers over Lieut enant
Colonel Vokey who was guaranteed by statute and per haps
Constitution to continue to represent Staff Sergean t
Wuterich.  I may not have articulated that as well as it
came out -- as it was in my mind.  But the point is ,
they let Lieutenant Colonel Sullivan go, but kept t he
prosecutors who are fungible.

MJ: Lieutenant Colonel Vokey.

CC (Mr. Faraj):  I meant Lieutenant Colonel Vokey.  Yes.  They
kept lieutenant -- they sent Lieutenant Colonel Vok ey
home, kept Lieutenant Colonel Sullivan; when Staff
Sergeant Wuterich had the statutory and constitutio nal
right to continue to have Lieutenant Colonel Sulliv an
and myself represent him -- lieutenant Colonel Voke y and
myself represent him.
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MJ: You don't -- do -- you don't draw any distinctio n
between the fact that two people were talking about
sanctuary and with Lieutenant Colonel Vokey and
yourself -- well, Mr. Vokey now and yourself were
talking about retirement dates?

CC (Mr. Faraj):  There is no distinction.  In fact,  it works in
our favor.  The Marine Corps' -- you heard from
Mr. Yetter when he talks about how challenging, how
difficult it is to reach sanctuary and what is requ ired,
and now they have boards that they institute and ma ke
sure it's a fair process.  I mean, there's no evide nce
in the record of this, but I didn't reach an end of
service obligation.  When I put in my retirement
request, I had -- I didn't contemplate a case going  for
four or five years.  In fact, and -- when the case
supposed to go in March of 2008, I would have been well
within that time period.  And a few months extensio n
would have solved the problem.  So all those are re d
herrings.  

But even if I could draw a distinction, even if it were
easier to extend them on active duty, statutorily t he
government was required to keep Colonel Vokey and m yself
on active duty to continue to represent Staff Serge ant
Wuterich.  

I don't have any more in my presentation, Your Hono r,
but I'll be happy to answer some questions for you.   And
I've got some case law that I'd be happy to -- it's  not
in my brief and they're little paragraphs, but I ca n
send those to you.

MJ: Okay.  If it's simply cases and cites, you can o ffer
those up to the court.  We don't necessarily need t o put
them in the record.  I do want them to be given to the
government obviously.

CC (Mr. Faraj):  I will do that, Your Honor.

MJ: Okay.  I do not have any further questions at th is
point.  I asked you a couple of questions during yo ur
argument.  Thank you.

CC (Mr. Faraj):  I guess I should tell you what rem edy we want.

MJ: I think in your motion you argued about dismissa l with
prejudice of all charges and specifications.
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CC (Mr. Faraj):  Well, that's not the only remedy.  I mean,
there's -- the court may dismiss without prejudice if
you find that -- we think that the government's act ions
and continue -- and because they were aware of this  as
demonstrated by the evidence you got today, that it
merits dismissal of prejudice.  But if you find tha t
that doesn't rise to the level of dismissing with
prejudice, then dismissal without prejudice is avai lable
to you.  

So is -- this is an issue for the government.  The
government has to solve this issue.  And I think
post- Hutchins, especially if CAAF -- if CAAF endorses
the finding, doesn't vacate or reverse, then the
government is going to have to do something to fix this
problem.  And another -- so another option would be  to
abate until the government can decide how they're g oing
to handle these kinds of cases.  

We on the defense -- we on the defense side do not have
a solution.  I can't -- I can't institute a remedy to
fix what -- what has taken place.  The government m ay be
able to and they have the resources to do so.  It m ay
take some mental gymnastics to figure it out, but i t's
going to have to be solved.

MJ: Thank you.

Major Gannon.

TC (Maj Gannon):  Your Honor, can we take a 10- or 15-minute
recess?

MJ: Take a ten-minute recess.  

The court's in recess.

The Article 39(a) session recessed at 1039, 14 September 2010. 

The Article 39(a) session was called to order at 1049, 
14 September 2010. 

MJ: The court is called to order.  All parties prese nt when
the court recessed are once again present.

Major Gannon, please.

TC (Maj Gannon):  Thank you, Your Honor.  
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Good morning, sir.  The trap the court has to avoid  in
hearing Mr. Faraj's eloquent argument about the
sacredness of counsel and the attorney/client
relationship -- which the government agrees it is
sacred.  The problem with the argument is that ther e has
been no severance event with respect to Mr. Faraj a nd
there has been no severance event until yesterday w ith
Mr. Vokey.  I counted the times that Mr. Faraj actu ally
went the whole way and said attorney/client
relationship, ACR.  And he said it about three time s in
his entire argument.  He kept calling it, this, it,
that, the relationship, the detailed counsel.  And the
court does have to be careful not to conflate what
Hutchins stands for.  Hutchins stands for the severance
of an attorney/client relationship, not the dismiss al of
a detailed defense counsel or even the dismissal of  an
IMC.  In fact, if I remember correctly, Captain Bas s was
an IMC.  He was not a detailed counsel.

The ACR, the attorney/client relationship which is what
the Hutchins opinion is all about, it's what the 6th
Amendment and the interpretation thereof in that re spect
is about and it survives and it's alive and it's we ll
here today with respect to Mr. Faraj.  There were - -
before yesterday, there were two entities on the pl anet
that could sever the ACR with respect to Mr. Vokey:   The
accused and this honorable court.  And after engagi ng in
a 29-minute ex parte communication with the defense,
this court in its wisdom decided to do a 506(c) goo d
cause analysis and found good cause to sever the
attorney/client relationship between Mr. Vokey and the
accused.  

Interestingly and from the government's perspective  in
an informative way despite repeated attempts by the
government to ascertain Staff Sergeant Wuterich's
feelings on this matter -- the matter being severan ce of
the ACR, not the detailed relationship, but the ACR  --
every attempt, every request the government has mad e,
Your Honor, ask the accused.  Let's have a colloquy .
Let's determine first what his position is before w e
even talk about ex partes or severance or 506(c).  Every
effort the government made was frustrated by an
unwillingness by the defense to allow us to explore  via
the appropriate mechanism, a colloquy by a military
judge, what the accused's feelings were.  

And, sir, that brings me to the point of the proble m at
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least from the government's perspective with the
Hutchins case.  It's not so much the Hutchins case per
se, but it's the application of the Hutchins case.
Hutchins is clearly designed to be a shield.  It's
designed to be a holding that protects the sacred 6 th
Amendment rooted attorney/client relationship.  But  here
the defense seeks to use it as a sword.  One fundam ental
distinguishing feature of the Hutchins case that we're
not addressing here today is that Hutchins was a
post-trial case.  The actual members were impaneled ,
jeopardy attached when the government put in its fi rst
piece of evidence, and the analysis was built aroun d the
notion that they were deprived the assistance of Ca ptain
Bass at trial in this very courtroom with members i n
this very box.  We're not there yet.  And even in w hat
the court very aggressively worded in their opinion ,
especially Judge Maxim's concurring opinion, very
aggressively worded opinions -- even under those
circumstances -- which clearly the court found very
troubling -- even under those circumstances, they
authorized a rehearing.  They authorized the govern ment
to try Sergeant Hutchins once again.  That's a tell ing
and important point, because the defense seems to b e
approaching this scenario with this notion that, He y,
where we're at is fatal.  You've got to dismiss.
Whether it's with prejudice, without prejudice, you 've
got to dismiss because it's fatal.  Well it wasn't fatal
in Hutchins, because the government was authorized to do
a hearing and retry Sergeant Hutchins.

The primary, single most important point that is
undisputed here today is that the attorney/client
relationship for both Mr. Faraj and Mr. Vokey, unti l
yesterday, survives.  Wykeman is a case that we cited in
our brief.  I believe it's 67 M.J. 495.  And we rel ied
on Wykeman because it's very clear that that case is
applicable to these facts.  As the court is aware f rom
looking at the case, the convening authority denied
detailed status of one of the counsel.  And the cou rt
found importantly -- the court found importantly th at
where -- even where there's error in the failure of  a
convening authority to acknowledge the detailed
counsel's status, where the ACR survived and the co unsel
continued to work on the case, the error was harmle ss.

Now, in addressing some of the concerns that Mr. Fa raj
articulated with respect to what amounts to an argu ment
that there was disparate treatment between governme nt
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counsel and defense counsel.  Acknowledging that th e ACR
survived and then the government -- so the governme nt's
fundamental position is we don't even get to that
analysis because the ACR survived.  There's no issu e.
That's the point.  ACR survived; we move on.  But I  will
address and distinguish some of the issues that
Mr. Faraj brought to your attention with respect to  this
argument that there was some sort of disparate trea tment
between the government and defense counsel.

There are three factors that separate and distingui sh
the situation between the two sides.  You cannot ma ke a
comparison, Your Honor, between the trial counsel a nd
the defense counsel in this case because they diffe r in
status, they differ in conduct, and they differ in time.
What do I mean by that?  Status.  As the court indi cated
when you were questioning Mr. Faraj during his argu ment,
the two differing status because they were looking for
and requesting two fundamentally different things.  In
this case with a preferral event that took place in
December of '06, subsequent detailing of counsel on
11 January 2007 and 17 January 2007 for Mr. Faraj a nd
Mr. Vokey respectively, so about two, three weeks l ater,
detailed counsel.  Here you have the defense counse l
seeking release from active duty by way of voluntar y
retirement.  Neither Mr. Vokey nor Mr. Faraj had re ached
any sort of statutory limitations; neither were 2-P 'd.
They didn't have to go.  They requested it.  It's
characterized under Chapter 2 of the MarCorSepMan a s a
voluntary retirement; i.e. they got to request it a nd
the government then will approve it.

Status.  I want to retire.  That's the status of th e
defense counsel.  Very, very, very radically differ ent
concept from specifically Lieutenant Colonel Sulliv an's
position.  In fact, it's really the opposite.  I wa nt to
stay on active duty.  That's what a sanctuary packa ge
amounts to.  I want to stay.  The two sides differ in
status.

Conduct.  Not only do the two sides differ in statu s,
but they differ in conduct as well.  With respect t o the
defense counsel as I mentioned a moment ago less th an a
month after being detailed to this case, they reque sted
retirement.  Now during -- during your colloquy wit h
Mr. Faraj or the court's questioning of Mr. Faraj, I
believe the court mentioned, Well, what if we took
Hutchins to its extreme?  What does that mean?  It could



    33

mean a couple of things.  Theoretically it could me an,
if I'm an OIC of an LSSS, I may be tempted to assig n
only brand new judge advocates to the defense bar,
because I know I've got them for three years.  What 's
the outcome of that?  Brand new judge advocates in the
defense bar.  In addition to that, think about how
potentially an unscrupulous detailing authority cou ld
potentially sabotage a case.  Imagine if you have
someone with detailing authority who decides to det ail
counsel to a case that they know are going to retir e or
they know are going to EAS; and there's a big murde r
case and that person's detailed to the case.  The s ystem
is turned on its ear if Hutchins is taken to its logical
extent -- or to its extreme extension.  Not its log ical
but its extreme extension.  So here we have the def ense
counsel, both Mr. Faraj and Mr. Vokey, less than a month
after being detailed to this case requesting retire ment.
The government's not put on notice of that.  The tr ial
counsel isn't put on notice of that.  I guarantee i f we
look through this record in the infancy of this cas e, I
don't believe anybody mentioned, Hey, we've request ed
retirement.  So no one put the military judge on no tice.
Certainly -- and I'll get to this later -- but cert ainly
when there was a denial event on a modification of the
retirement date, no one brought that to the militar y
judge's attention.  But you have defense counsel
requesting to retire less than a month after being
detailed to the case, both of whom received a 1 Apr il
date for retirement.

Ultimately Mr. Vokey retired voluntarily after 20 y ears
and 7 months of service.  And Mr. Faraj after 22 ye ars
and 2 days of honorable active service.  And again,  to
emphasize that they hadn't reached any statutory
limitations.  As evidenced by the several modificat ions
that both Mr. Faraj and Mr. Vokey sought.  Mr. Voke y
sought a modification in February of 2008 seeking t o
modify his date from May to June.  In April of 2008 ,
seeking to modify the date from June to July '08.  In
May of 2008, seeking to modify the date from July t o
August.  And on 21 July, to modify in date from 1 M ay to
1 June.  Mr. Faraj requested two modifications.  On e in
February of 2008 requesting that his modify date go  from
1 May to 1 June.  And one in April of 2008 requesti ng
that the modified date be moved from 1 June to 1 Au gust.  

Your Honor, the record shows that what we've presen ted
to the court in terms of paper, every single one, a ll



    34

six of those modifications were approved.  Every si ngle
one of them.  And those six modification requests w ere
predicated at least by the records we have on the n eed
to continue to represent the accused in this case.

Now, very briefly, the reason why we put together a
timeline for your analysis, sir, is to help you put  into
perspective some of the events and where this case was
knowing that the military judge now detailed to the  case
wasn't always a part of this case.  And it's import ant
to note and look into the reasonableness of some of
those modification requests.  Because the defense,
number one, is seeking 30-day continuance -- excuse  me,
modification requests.  30-day increments with the
exception of Lieutenant Colonel Vokey's 23 July req uest
which was from August to November.  We've got to lo ok at
what was going on when these 30-day requests were b eing
made.  For some of these requests, for most of thes e
requests, we were in an appellate litigation phase.   And
yesterday I had some back and forth with Mr. Vokey on
this point and I felt -- while at times it got tedi ous,
I felt it was important to demonstrate that the
modification requests -- not only because they were  only
of 30-day durations -- and this goes to the conduct
argument -- are unreasonable because of where we we re at
in the case.  But it was also unreasonable because these
defense counsel through picking up a telephone coul d
have availed themselves of a very, very, very compl ete,
relatively accurate and concise analysis and estima te of
what was going to happen in this case.  At Enclosur e (8)
to our motion, I've submitted to the court a postin g
from CAAF log drafted by Colonel Sullivan who is th e
detailed -- one of three -- detailed appellate defe nse
counsel to this case, where he -- it's entitled an
Article 62 timeline.  And in it, Colonel Sullivan
talks --

MJ: Hold on.  Hold on one moment.

Mr. Faraj.

CC (Mr. Faraj):  Your Honor, I've objected to thing s that are not
part of the record.  Frankly, I didn't know what CA AF
log was until about a couple of months ago.  I foun d out
that it was a blog.  That's not part of military
practice and there's no evidence to suggest that an yone
read CAAF log or was aware of CAAF log.  I mean, he 's
aware of it, but nothing should be attributed to th e
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defense unless they have some evidence that we look ed at
CAAF log and knew what was going on.

MJ: The objection's overruled.  It's been admitted i nto
evidence.  It's fair argument on the -- or it's a f air
argument on the evidence as it's been presented.  

Go ahead.

TC (Maj Gannon):  It was posted on 5 July 2008.  An d it's
important not because someone referenced the CAAF L og,
but it's important to demonstrate that the defense team,
writ large, the appellate defense team and the tria l
defense team in early July had a pretty darn good
understanding of the timeline attendant to appellat e
litigation that necessitated attacking the military
judge's ruling on R.C.M. 703 grounds at the CCA, on
R.C.M. 703 grounds, again, at the CAAF, and then on  the
existence of a news gathering privilege again at th e CCA
level.  Three levels, layers, or attempts at appell ate
litigation.  This defense team was well aware of th e
timeline attendant to that effort, and yet we're se eing
30-day modification requests.

In fact importantly when both Mr. Faraj -- Major Fa raj
and Lieutenant Colonel Vokey left active duty pursu ant
to their voluntary retirement requests, the CAAF ha dn't
even issued its opinion yet.  In fact, in Mr. Vokey 's
case -- excuse me, in Major Faraj's case -- and Maj or
Faraj is right.  I did go to his retirement ceremon y and
I enjoyed it.  In August of 2008, the oral argument  at
the CAAF had happened 13 days previous.  And with
respect to Lieutenant Colonel Vokey's departure fro m
active duty on 1 November, CAAF hadn't even issued its
opinion yet which ultimately was issued on
November 17, 2008.  So we have a departure by defen se
counsel in this case from their active status durin g the
pendency of this litigation -- this appellate litig ation
and that they were certainly on notice of or at a
minimum could have availed themselves of a much mor e
complete analysis of the timeline that would be nee ded
to complete the appellate litigation.

The record that we have, that we've submitted to th e
court, documenting Mr. Faraj or Major Faraj, his tw o
attempts to modify his retirement date, we have no
denial event for Mr. Faraj.  There's no evidence be fore
this court that any entity ever said, Major Faraj, no.
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From a documentary perspective, all four of Lieuten ant
Colonel Vokey's retirement requests, modifications were
approved.  Lieutenant Colonel Vokey -- Mr. Vokey
testified that he had a conversation with Colonel
Redmond and Colonel Redmond told him orally on the phone
no.  Having known Lieutenant Colonel Vokey for a ve ry
long time and known him to be an aggressive advocat e, I
have to believe that he at least considered in the wake
of this oral telephonic conversation that he at lea st
considered seeking redress elsewhere.  Because ther e
certainly were avenues he could have followed in an
attempt to seek redress of an oral decision by a Ma rine
O-6.  And the fact is -- again, conduct.  The fact is,
is that the defense never did it.  They never avail ed
themselves of any of the remedies that could have a t
least questioned, analyzed, taken a second look at the
decision that Colonel Redmond communicated to Mr. V okey.

That's why -- going back to status and conduct -- t he
two sides differ.  Because importantly, sir, I beli eve
it's at Enclosure (2) of our motion on Page 2-8, wh ich
is the MarCorSepMan, Chapter 2.  It says very clear ly
that modification requests are required via separat e
correspondence and have to be in writing.  So even when
the defense -- and Mr. Vokey testified that he was doing
all oral modification attempts and requests.  Even if
you want to ascribe the best efforts to the defense
counsel, they were still failing to comply with the
rules governing modification attempts.  There has - - I
guess the point -- the sum total of this argument i s
that there has to be a point where the court says, Look,
defense.  You've got to do -- you've got to do a be tter
job.  You've got to do a better job of sending up t he
red flag.  Again -- and that's forgiving for a mome nt
that the ACR survived in Mr. Vokey's case until
yesterday and continues to this very moment in
Mr. Faraj's case.

MJ: Do you believe their actions would have been dif ferent
if the Hutchins case was already in effect at the time
that they were contemplating retirement?

TC (Maj Gannon):  Your Honor, from Colonel Redmond' s perspective
in all candor, I don't know that it would have been .  I
honestly don't know.  But I certainly can say this:   Had
it been brought to the court's attention, had the i ssue
been brought to the convening authority's attention , had
the issue been brought to the OIC of the LSSS's
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attention, had it brought to the trial counsel's
attention, I can guarantee that there would have be en --
especially in the wake of the Hutchins decision -- there
would have been a different outcome.  Colonel Redmo nd, I
can't say.  And that's why I asked Colonel Vokey
yesterday -- Mr. Vokey on the stand about the only
person from whom he sought any relief was a lay per son.
A person who's not necessarily -- I don't know anyt hing
about Colonel Redmond but I have to assume he's not  an
attorney and he's not going to understand what the
nature of the ACR is.  What the nature and scope an d
breadth of an ACR is.

CC (Mr. Faraj):  That misstates the evidence.  He c learly said he
spoke to Colonel Favors.  Colonel Vokey said he spo ke to
Colonel Favors about the issue.

MJ: Okay.  I understand the objection.  I think it's
misplaced.  I think you were arguing about Colonel
Redmond.  And you're speaking of Colonel Favors.

CC (Mr. Faraj):  He said the only person he spoke t o was a lay
person and that's not true. 

MJ: That objection's sustained then.  He also spoke with
Colonel Favors.  

TC (Maj Gannon):  And so -- I'll deviate briefly fr om the argument
and let's assess that.  He spoke with Colonel Favor s and
apparently the testimony I heard yesterday was that
Colonel Favors and Lieutenant Colonel Vokey did not
enjoy a very good relationship.  Because apparently ,
according to his testimony, Colonel Favors relieved
Lieutenant Colonel Vokey from the RDC position.
Interestingly, and in the wake of that, the conveni ng
authority in this case or then, General Mattis,
apparently personally called Lieutenant Colonel Vok ey,
asked him for his version of events, and subsequent  to
that telephonic conversation between a three- or
four-star general depending on if General Mattis ha d
been promoted at that point and a lieutenant colone l --
in the wake of that conversation, he was reinstated .  So
Colonel Vokey may have spoken to Colonel Favors; bu t
again, when we're talking about the reasonableness with
which defense counsel are conducting themselves.  A nd
the natural and probable success rate of their cond uct,
perhaps, the government submits, that Colonel Favor s may
not have been the best source of a remedy.  And her e,
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again in terms of conduct, the trial counsel associ ated
with this case, Lieutenant Colonel Sullivan, he sim ply
put in an AA form, sought endorsements, received
endorsements, and submitted the package up to
Headquarters Marine Corps.  I was intrigued when du ring
argument Mr. Faraj said that the fact that Colonel
Redmond had negatively endorsed both Lieutenant Col onel
Atterbury's package and Lieutenant Colonel Sullivan 's
package, I was intrigued by that line of argument o f
because had there been a positive endorsement by Co lonel
Redmond on both packages and apparently this -- not
apparently.  The conversation that Mr. Vokey testif ied
to, that would seem to create maybe some disparate
treatment.  But the fact is there's continuity and
consistency.  Colonel Redmond, apparently his job i s to
say no and he did to everybody.

Again, Your Honor, the trial counsel in this case s imply
put together an administrative request, sent it up
through the chain of command, reached out, got
endorsements, submitted that to higher.  Conduct.  The
defense did not.

Mr. Faraj continually and repeatedly emphasizes thi s
notion that the government went to extreme measures  to
protect the integrity of the trial team, while
simultaneously at every turn and attempt to undermi ne
the continuity of the defense team.  But, sir, that 's
just not accurate.  Lieutenant Colonel Atterbury ha sn't
been associated with this case in over a year.  He' s -- 

MJ: That was one of my questions -- excuse me for
interrupting -- is I got on this case late obviousl y.
What was Lieutenant Colonel Atterbury's role and wh en
did he leave?

TC (Maj Gannon):  Lieutenant Colonel Atterbury was a member of
Legal Team Charlie and he was assigned exclusively to
what we call the reporting cases.  He actually did the
Grayson trial and was intimately involved in Lieutenant
Colonel Chessani's courts -- efforts to try to pros ecute
him for court-martial for 92, for dereliction, and then
subsequently his BOI.

MJ: So he did the BOI?

TC (Maj Gannon):  He did, along with Colonel Sulliv an and I
believe Colonel Jamison.
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MJ: Okay.  And he has had no participation in this c ase for
over a year?

TC (Maj Gannon):  It's 2010.  I believe he's been i n
Afghanistan -- he's on a 13-month deployment in
Afghanistan currently and he's been there for sever al
months, sir.  He went back to the MEF some time ago  and
I don't have a date for the court.

MJ: That's okay.  Go ahead.

TC (Maj Gannon):  Another member of the trial team who has made an
appearance -- and, again to emphasize, Colonel
Atterbury -- Lieutenant Colonel Atterbury has never  made
an appearance in this case.  But one of the members  of
the trial team who did make an appearance in this c ase,
Major Donald Plowman, who is much more similarly
situated to Mr. Faraj and Mr. Vokey.  He did retire .  He
retired in May of 2010.  The government didn't go t o
extraordinary lengths to keep him on active duty.  The
government didn't do any of those things.  He retir ed.
He's gone.  He's off of the trial team.  So of the four
individuals that they sought -- or that they accuse d the
government of maintaining this integrity -- the tri al
team:  Myself, Lieutenant Colonel Sullivan, Lieuten ant
Colonel Atterbury, and Major Plowman.  Two of those  are
gone.  And as evidenced by my materials that were t urned
over to the defense in terms of my PCA to base.  Th ere's
no smoking gun.  There's nothing untoward.  I even
gave -- put in my wish list package and it clearly says
all the little places that I was looking to go.  No thing
there, sir.

But the fact is that the government has kept me on this
case and has kept Lieutenant Colonel Sullivan on th is
case and there's no arguing that the institutional
knowledge is something that the government is benef iting
from.  There's no doubt about that.  But that same
institutional knowledge exists right now as we sit here
in this courtroom on the defense side as well.

MJ: And if anything -- and if any institutionalized
knowledge was lost through Lieutenant Colonel Vokey , I
guess the point was that that was the court's doing .

TC (Maj Gannon):  Absolutely, sir.  The severance t hat took place
was the court's doing and not the government's doin g.
Otherwise, why did we do a 506(c) analysis yesterda y --
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why did the court conduct a 506(c) analysis and mak e a
specific finding that it was releasing Lieutenant
Colonel Vokey for good cause just as the Hutchins case
requires.  

Conduct -- status, conduct, and time.  So we've tal ked
about how the status is different.  One's seeking t o
leave; one's seeking to stay.  We've talked about t he
conduct of the two sides which differentiate them a nd
render any comparison in terms of disparate treatme nt
inapplicable to these facts.  But perhaps the most
compelling aspect of the difference between the two
parties is time.

Mr. Faraj and Mr. Vokey left active duty in Novembe r of
2008.  November of 2008 -- excuse me.  Mr. Faraj le ft in
August of 2008; Mr. Vokey left in November of 2008.   So
in August and November of 2008, they've departed.
They're in civilian practice.  Mr. Faraj is working  with
Mr. Puckett at the Puckett, Faraj law firm.  And
Mr. Vokey is with Mr. Haygood in Dallas.  They've l eft
active duty.  They're gone.  

Lieutenant Colonel Sullivan didn't even initiate hi s
sanctuary package until March of 2009, so this noti on
that the way the argument comes across, the way the
pleading presents the issue, it seems as if that in  near
simultaneous time, you've got these two sides looki ng to
stay on active duty.  You've got the defense and th e
government competing at the same time.  And the arg ument
is that the government, you know, had these endorse ments
and got to stay and the defense didn't.  But that's
not -- that's not what happened.  What happened was
during February of 2007, they asked to go.  In Apri l,
March -- in April and May of 2008, they requested t o
stay a couple of times.  And in August and November ,
they left active duty.  All in 2008.

And again, Lieutenant Colonel Sullivan didn't even
initiate the sanctuary request until 4 March 2009.  So
the entire episode with the defense teams or the tw o
members of the defense team attempt to stay on acti ve
duty and postpone their retirement through these 30 -day
modification requests, that had all taken place.  I t was
done, it was complete, it was over before the trial
counsel even initiated a sanctuary package request.   

Status, conduct, and time render these two in -- or  not
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comparable.  And additional evidence, obviously the
court is well aware of that when Lieutenant Colonel
Vokey appeared in 22 March of 2010 -- this goes bac k to
the notion that the ACR is alive and well, he
represented on the record, "I continue to represent
Staff Sergeant Wuterich."  And that representation was
severed yesterday by this honorable court.

The -- I'm looking at my notes of a couple of the p oints
I wanted to address from Mr. Faraj's argument, and
there's one that merits some comment.  Time and tim e
again during argument or otherwise or in pleadings,  the
defense has argued about the time attendant to the 62
appeal, and it was a long time.  But it's important  to
note, Your Honor, that in enclosure -- at Enclosure  (9)
of our pleading, the defense completely and totally
waived all delay attendant to the appellate process .
And the government was chomping at the bit to get b ack
into court after the CAAF opinion.  The government was
making every effort.  We've got several 802 confere nces
that are on the record now where the government was
saying, We've had a ruling from CAAF, we want to go  back
into court.  And the military judge frankly, Lieute nant
Colonel Meeks, and the defense wanted to see the
appellate litigation run its course before we did a ny of
that.  And hence, we drafted this document and said ,
Well, we want you to sign off on this, and basicall y
waive all speedy trial governing -- you know,
authorities, Article 10 -- even though not applicab le
here.  But we wanted it clear to make a record that  the
defense made a decision during the pendency of that
litigation to wait it out.  That's important that t he
court consider that.

The fact is, is that as we find ourselves here with  this
issue before the court, the admonishments of the
Hutchins court have attached, have had purchase, and
this court has acted on them.  And what I mean by t hat,
Your Honor, is that when the appropriate time came,  this
honorable court conducted an R.C.M. 506(c) analysis .
And after evaluating the basis, the nature, and the
scope of the good cause, the court elected -- the c ourt
elected pursuant to the rule to sever the
attorney/client relationship between the accused an d
Mr. Vokey.  And as I've said repeatedly, it survive s
here today with Mr. Faraj.

Your Honor, that's all I've got as far as argument.
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Does the court have any questions?

MJ: I do not.

TC (Maj Gannon):  Thank you, Your Honor.

MJ: Thank you.

Mr. Faraj, a brief rebuttal, please.  

CC (Mr. Faraj):  I'm going to try to take it just a s a rebuttal,
step-by-step, Your Honor.  

Major Gannon began with talking about jeopardy atta ching
courts have -- do not make that distinction.  Detai led
counsel, once detailed, remain on the case until go od
cause based on R.C.M. 506.  And that's what Article  38
guarantees.  And that can't be broken.  That can't be
broken unless voluntarily or with good cause, U.S. v.
Palenius, 2 M.J. 86 at 91 discusses that.  U.S. v.
Andrews requires an informed waiver.  Once that
detailing occurs, once that relationship forms, the  ACR
forms, for a detailed to be severed, U.S. v. Andrews, 44
C.M.R. at 222.  

Major Gannon talked about the Wykeman case as argument
or a case that should compel you to decide that the re is
no severance of the ACR.  That case is really
distinguishable.  It was a guilty plea.  It had two
detailed counsel.  One detailed counsel would not b e
accepted by the convening authority.  The court dec ided
that appropriate regulations gave the authority to the
detailing authority to detail that counsel to the c ase
even though as an assistant.  And therefore, he sho uld
have been allowed to work the case.

The court then considers whether the assistant and
detailed counsel were able to work the case and the y
decided that if there was harm, it was harmless.
However -- this is the important part of the case - -
interference with either detailed counsel -- we're not
even talking about severance.  There was severance here.
Interference was determined to be a violation of
Article 38(a).  And that's at 67 M.J. 456.

I spoke to you earlier during my initial argument a bout
the right to military counsel being greater than th e
civilian counterpart and I distinguished it from th e
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right of a civilian counterpart to a public defende r.
The Supreme Court makes that distinction at -- in Morris
v. Slappy at 461 U.S. 1.

MJ: I'm sorry.  Would you say the site again.

CC (Mr. Faraj):  U.S. v. Slappy, Your Honor.  461 U.S. 1.

MJ: Thank you.

CC (Mr. Faraj):  And in our -- our Court of Militar y Appeals
sounds off on that in U.S. v. Gnibus or Gnibus --
perhaps the "G" is silent -- G-N-I-B-U-S, 21 M.J. a t 8.
And they say the congressional mandate that service
members are entitled to more than the minimum that the
constitution requires cannot be questioned by this
court.  And they go on to say the attorney/client
relationship may not be severed without good cause.

Major Gannon argued on and on and on that the ACR d id
not sever.  And I want to, again, distinguish it fr om
6th Amendment right to counsel, the general lay typ e of
right to counsel and the type mandated by the UCMJ.
It's a greater right.  It's a right to a detailed
counsel and a civilian counsel.  And it simply is n ot --
the government does not meet it's obligation by sim ply
having the counsel available or the person availabl e.
It must be a detailed counsel available.

Major Gannon argued about their case in Hutchins was not
the -- the decision of the court was not fatal to t he
charges.  The Hutchins case -- the Hutchins court
dismissed the charges.  They authorized a rehearing , but
they dismissed the charges.  They didn't send it ba ck
for resentencing.  They didn't send it back for som e
other -- they dismissed the charges.  That is the m ost
extreme remedy they have and that's what they did.  Now
they authorized a rehearing and they get to do that .
And that's important for you to consider in this ca se.  

The government, if you hold for the defense in this
case, may appeal; probably will appeal.  And the co urts
will sound off on it, and you'll probably be right;  but
even assuming you're wrong, we get to do this over
again.  If we move forward without a remedy and the re's
a conviction, this man may find himself in jail for
several years before he is availed of whatever lega l
right the court decides that he should have.  We do n't
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get a right to appeal.  We don't have a right to an
interlocutory appeal of your decision.  They do.

Major Gannon went on and on and on to argue somethi ng
that I believe is a red herring.  This is an Articl e 38
issue that is clarified by the case law on what is good
cause.  This issue about reasonableness of the defe nse
counsel's conduct, status, conduct, and time is rea lly a
red herring.  We asked to remain on active duty.  W e
didn't have a red telephone to Lieutenant General M attis
or perhaps to the immediate supervisors that led to
General Mattis, but we took the measures that we
understood necessary to extend on active duty.  The
30-day extensions -- remember those happened about two
to three months before we got to those dates in
anticipation of getting back into trial.  Redmond's
correspondence is revealing.  It supports what Colo nel
Vokey said all along in which Major Gannon now atta cks.

In any event, this isn't about -- this isn't about what
Lieutenant Colonel Sullivan did and what myself and
Lieutenant Colonel Vokey did.  This is about where the
government wound up after four and a half years of
litigation and where we're at.  They continue to ha ve
their trial team intact.  This defense team is no l onger
intact.  And if it is intact to the extent that Maj or
Gannon is arguing that the ACR survives, it is not -- it
is not intact as a detailed counsel and civilian
counsel.  And that's what Article 38 requires.  

The fact that Lieutenant Colonel Sullivan requested  to
remain on active duty in March of 2009.  Well, I do n't
know why he did it then, but it probably -- it's
probably because he came to the end of his tour or
whatever it was, whatever period that he was called  to
active duty for.  When we submitted our request for
retirement 14 months out, who -- who would have kno wn
that we were going to be here in 2010?  Most cases don't
take that long.  Even complex cases, you know, you' re
done within a year.  We were 14 months out and we g ot
another 4- to 5-month extension on top of that.  

So that's a red herring and there is nothing in the  --
in the case law that supports the argument as to
reasonableness of the defense counsel.  Defense cou nsel
have obligations, requirements.  They're required t o
show up in court.  That's what Hutchins talks about and
they admonished Captain Bass for not coming.  We're
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here.  We're here to argue.  And that shouldn't be held
against us or held against our client because we de cided
to show up and represent the client in this case.

In the entire argument about unscrupulous detailing
authorities detailing people at the end of their ca reers
or at the end of their tours or junior counsel, I t hink
we have faith and trust the Marine Corps officers t o do
the right thing when they're -- when they have a jo b to
do.  And again, it's -- I find that to be an
unreasonable argument.  

We went on and on about Lieutenant Colonel Atterbur y.
The correspondence in Lieutenant Colonel Atterbury' s
package clearly states that he is on the Haditha an d
Hamdaniyah case.  And that's all we've argued.  We
didn't argue that it was specifically for this case .
These cases were considered in totality as a whole,  and
they decided to keep a trial team on the cases for their
institutional knowledge and that's what this is abo ut.  

And I didn't -- I didn't understand the whole thing
about the speedy trial.  We waived our right to a s peedy
trial a long time ago.  But this has nothing to do with
speedy trial.  This has to do with Article 38 right s
that are supposed to be afforded to Staff Sergeant
Wuterich by detailing of his detailed counsel.  And  one
issue that was not addressed by Major Gannon -- and  I
want to reinforce it -- and he talked about you wan ted
to -- you should have asked Staff Sergeant Wuterich  who
he wants to be represented by -- or whether he want s to
be represented by Lieutenant Colonel Vokey.  That's  not
the colloquy.  The colloquy that never took place i s the
one where you, sir, would ask him -- well, you'd as k the
detailed counsel, Now is anyone else detailed to th is
case?  And there is.  It was Lieutenant Colonel Vok ey
and Major Faraj, and they've never been released.  

And so that's the -- that's the heart of the issue that
the -- that this court has to deal with; but more
importantly, that the government has to deal with.

The landscape has changed.  Hutchins created a problem
that the government must now solve.  One of the rem edies
is to dismiss this case and start over again and th at
would solve the problem.  He gets new detailed coun sel,
and we begin litigation again.
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But if you find -- and I don't think the government 's
argument as to reasonableness of the conduct of def ense
counsel.  But even if that were a consideration for  you,
then I'd ask you to consider what we did to remain on
this case.  And I can't prove a negative.  I can't prove
what discussions that happened or who I should have
talked to and who I should have talked to and who I
should have -- did not talk to.  I submitted
correspondence.  I seem to recall that the process to
withdraw a retirement was much different than they --
but I don't have evidence.  I don't have a memory f rom
two years ago.  

But here's what's more important, what's really
important:  The duty is on the government.  The
government recognized that Haditha was going on.
Colonel Jamison was right across the grinder.  He w as
aware that Vokey and Faraj was leaving.  He was awa re
that we were retiring.  He was aware Haditha litiga tion
was ongoing.  And at the time -- and I'm not blamin g him
for anything -- at the time, no one grasped, no one
understood that release from active duty is not goo d
cause.  We now know it's different.  That's -- that 's
the issue here, Your Honor.  Unless you have questi ons,
I'm done.

MJ: I do not.  Thank you.

CC (Mr. Faraj):  Thank you.

MJ: Okay.  As I see it now then, what we need to dis cuss is
the next time that we get on the record.  We'll do that
off the record after we get done here, and we'll ta lk
about the date of when we will hear the UCI motion.

Anything else from counsel?

TC (Maj Gannon):  Your Honor, the only thing the go vernment would
say is -- it has to do with Mr. Faraj's argument.  It's
one sentence.  Dismissal without prejudice, this ca se
will reach the statute of limitations on
November 19, 2010.  I just wanted to bring that to the
court's attention.

CC (Mr. Faraj):  Is that a consideration for the co urt, Your
Honor?

MJ: I just wrote it down, so I don't know if it's a
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consideration or not.  But if you would like to reb ut
that, you may.

CC (Mr. Faraj):  Well, I don't have any case law bu t based on
practice in this court and in other courts in this
circuit, judges make decisions based on law of the case
and not whether a crime was committed or not commit ted,
whether the accused is innocent or not innocent; bu t
based on the law before the court and the facts bef ore
the court.  And so that would be our position.

MJ: I understand that completely.  Thank you.

All right.  Nothing further then, the court's in re cess.

The Article 39(a) session recessed at 1137, 14 September 2010. 




