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The Article 39(a) session was called to order at 1259, 
26 March 2010. 

MJ: The court will come to order.  All parties prese nt when
the court recessed are once again present with the
exception of Mr. Vokey.  

We discussed this at the previous session of court,
Staff Sergeant Wuterich, that he was going to retur n to
Texas and you were going to proceed without him tod ay;
is that correct?

ACC: Yes, sir.

MJ: Thank you.  Please keep your seat.  I appreciate  your
courtesy.

So his -- he's excused for today's session.

All other parties remain the same and our court rep orter
is still Staff Sergeant Myers.

Motion to dismiss for unlawful command influence.  The
defense moves that all charges against the accused be
dismissed with prejudice based on unlawful command
influence.  The court has considered the extensive
documentary evidence presented, the testimonial
evidence, the argument of counsel, and has made all
judgments of credibility of witnesses.  

The defense motion is denied.

Findings of fact.  On 19 November 2005 the accused was a
squad leader involved in combat operations in Hadit ha,
Iraq.  On that day the accused's squad was involved  in
hostilities which resulted in the death of one Mari ne
and twenty-four Iraqis including men, women, and
children.  

On 14 February 2006, Colonel Gregory Watt, U.S. Arm y,
was appointed by the Commander, Multi-National Corp s
Iraq, General Peter W. Chiarelli, U.S. Army, as an
investigating officer to -- or IO to look into the
events.  

On 3 March 2006 he completed his inquiry.  

On 12 March 2006 then Major General Richard C. Zilm er,
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United States Marine Corps, directed that the Naval
Criminal Investigative Service, NCIS, investigate t he
incident for any criminal misconduct.  He also orde red a
JAGMAN investigation.  

On 19 March 2006, Major General Eldon A. Bargewell,  U.S.
Army, was tasked by General Chiarelli to investigat e the
reporting of the incident and the training of the
Marines involved.  This Bargewell report consisted of
nearly 100 pages but dealt within the limits of
reporting and training.  The Bargewell report
encapsulated the JAGMAN report.  The NCI -- the NCI S
report, by contrast, focused on the criminal ram --
ramifications of the accused's actions.

In March 2006, General Zilmer tasked Colonel John E wers,
U.S. Marine Corps, to assist with the JAGMAN report .  At
the time Colonel Ewers was the I MEF SJA but had be en
deployed to Iraq since October 2005 as the I MEF Fo rward
Governance Officer.  Colonel Ewers interviewed vari ous
witnesses involved and took an active role in the
Bargewell report.  His role involving the accused,
however, was an interview resulting in a one paragr aph
statement concerning how the accused had sent
information over the radio to higher headquarters.
Again, this was primarily because the role of the
Bargewell team was to ascertain training and report ing
concerns, not necessarily criminal misconduct which  was
largely the purview of NCIS.  

On 6 June 2006, the Commandant of the Marine Corps
designated Lieutenant General Sattler who was
duel-hatted as the Commanding General of both the U .S.
Marine Corps Forces Central Command, MARCENT, and I  MEF
as the Consolidated Disposition Authority or CDA fo r all
administrative and judicial actions arising out of the
Haditha incident.  

In August 2006, General Mattis assumed command from
General Sattler, thereby assuming the role as the C DA
for all Haditha cases.

At all times from June 2006 until his relief as MAR CENT
and I MEF Commanding General on 6 November 2007, Ge neral
Mattis was intimately involved in the decisions
surrounding the Haditha cases in general.  He read over
9,000 pages of materials, consulted frequently with  the
MARCENT SJA, Lieutenant Colonel Riggs, held regular
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meetings with legal personnel to make sure progress  was
being made and the Marines charged were being adequ ately
defended, and made independent, well-considered
decisions.  He was very detail oriented and asked l ots
of questions of all parties.  He read the Watt
investigation, the Bargewell report, and the NCIS
materials.  The NCIS reports were most significant to
the general as they principally contained the evide nce
necessary to make a decision as to the disposition of
criminal charges.  

By December 2006, General Mattis was in firm grasp of
all of the facts involving Haditha.  December 2006 was
when the first charges were preferred against the
accused, Staff Sergeant Wuterich.  General Mattis h ad
been a commanding officer countless times and a
convening authority several times in the past.
Specifically, General Mattis had been a general
court-martial convening authority at least four
different times.  He understood how to deal with le gal
issues.  More particularly, he understood how to di vide
up the SJA -- SJA advice he sought between his two
commands, MARCENT and I MEF.

From August 2006 to November 2007, General Mattis
continued to divide his time between the two
headquarters in Tampa, Florida and Camp Pendleton,
California in his duel-hatted role.  During this ti me,
General Mattis held regular staff meetings, wherein  he
discussed all matters pertinent to MARCENT and I ME F SJA
legal issues.  At these meetings were a variety of
players; most significantly, the two SJAs for the
respective commands, Lieutenant Colonel Riggs and
Colonel Ewers.

Lieutenant Colonel Riggs was present in person or v ia
video telephone conferencing without exception.  Co lonel
Ewers was not present at the meetings until his ret urn
from Iraq in February 2007, wherein he participated  in
approximately 12 to 20 of these legal meetings.  

The meetings would take place on at least a weekly
basis.  During these meetings, Lieutenant Colonel R iggs
specifically dealt with all of Haditha and Hamdaniy ah
cases from Iraq as that was his purview as the MARC ENT
SJA.  Lieutenant Colonel Riggs jealously guarded hi s
role as adviser and confidant on all Haditha matter s.
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The record is absent of any meaningful comments or
discussions between the generals and Colonel Ewers
regarding anything to do with the accused's case.
Although General Mattis found it necessary to rely on
his SJA, Lieutenant Colonel Riggs, for legal advice
concerning the Haditha cases, nothing supplanted hi s
authority or commander's discretion when ultimately
deciding what to do with the case.

Again, significantly, Colonel Ewers was in Iraq whe n
General Mattis and Lieutenant Colonel Riggs were ge tting
all of the information and situational awareness in  the
accused's case to achieve, quote, intellectual
dominance, close quote.  The decision to send the c ase
to an Article 32 was made while Colonel Ewers was i n
Iraq.  

It is true that Colonel Ewers had previously served  as
General Mattis' SJA while the general was the Comma nding
General of 1st Marine Division.  However, despite t his
relationship, the court again finds that General Ma ttis
and Colonel Ewers had no substantive conversations ever
regarding the disposition of the Haditha cases.  An y
comment Colonel Ewers may have ever made to either
General Mattis or General Helland regarding the Had itha
cases in general, this court finds as de minimis an d not
rising to the level of advice as a cognizant SJA.  

The court finds the record to be replete and accura te in
showing that both General Mattis and General Hellan d
conducted an exhaustive review and unbiased assessm ent
of the accused's case after meaningful debate with the
MARCENT SJAs.  

Lieutenant Colonel Riggs is a Marine officer with a  very
strong personality who, in the words of General Mat tis,
is, quote, focused, intellectually intense, and
argumentative, close quote.  The court specifically
notes his very strong demeanor in court while
testifying.  All of the actions Lieutenant Colonel Riggs
took regarding discounting the tainted Colonel Ewer s
from being involved in the Haditha cases, the stron g
Article 34 advice letters to his commanders which b ucked
the IO's recommendations as well as the opinions of  the
commanders in some cases cannot be discounted.  The y all
show a consistent pattern.  They all show without a
doubt Lieutenant Colonel Riggs was not influenced i n any
way by Colonel Ewers.  
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Stated a different way, Colonel Ewers' personal
gravitas, reputation, rank, and even prior relation ship
with General Mattis in no way influenced Lieutenant
Colonel Riggs' decision making or advice to his gen eral.
There was no improper influence flowing either upwa rds
to the generals or downwards to the MARCENT SJAs by
Colonel Ewers.  Lieutenant Colonel Riggs was very s ure
of himself.  As he testified, he's been an SJA befo re
and he's been advising O-6s since he was a captain.
General Helland stated the issue most clearly, quot e,
Riggs was very adamant about the fact that he was t he
MARCENT SJA, close quote.  

In December 2006, prior to Colonel Ewers' return fr om
Iraq, Lieutenant Colonel Riggs and General Mattis
specifically discussed the fact that because Colone l
Ewers had been part of the investigative arm of the
Haditha cases in working on the Bargewell report, t hat
he should not have any input on the Haditha cases a s a
legal adviser.  They both viewed him as tainted wit h
regards to the Haditha cases.  This made sense to
General Mattis both legally and operationally.  Leg ally,
because General Mattis understood the importance of  only
receiving legal advice from the cognizant SJA for t hat
specific jurisdiction.  It made sense operationally ,
because Lieutenant Colonel Riggs was his specific
adviser or SJA for all matters relating to MARCENT.   

Again, despite the fact that the general -- that Ge neral
Mattis and Colonel Ewers shared a past, personal hi story
of working together, the court is persuaded that Co lonel
Ewers did not give the general any legal advice
regarding the Haditha cases.

From June through September 2007, Lieutenant Colone l
Ware conducted Article 32 hearings for Lance Corpor al
Sharratt, Lance Corporal Tatum, and the accused.  T he
report on Lance Corporal Sharratt recommended dismi ssing
all charges against him.  

Lieutenant Colonel Riggs disagreed with the IO.  He  then
had a phone conversation with Lieutenant Colonel Wa re,
wherein he indicated that Lieutenant Colonel Ware's
strong report left him with few options to disagree  and
that he felt Lieutenant Colonel Ware's report was
applying too high of a standard that should be
appropriate at an Article 32 hearing.  
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Lieutenant Colonel Ware was disturbed enough about the
phone call that he sent out an e-mail to all of the
interested parties.  In the e-mail he made it clear  that
in his opinion, Lieutenant Colonel Riggs was not
concerned with the recommendation itself and that h e was
not attempting to influence him.  He made it clear in
the e-mail that he was not influenced in any way in
giving his assessment of the cases, but that phone call
did upset him.

In the e-mail at the time and, again, emphatically in
his court testimony, Lieutenant Colonel Ware --
Lieutenant Colonel Ware stated that Lieutenant Colo nel
Riggs' phone call would not nor did not influence h is
subsequent reports.  The court has no doubt that
Lieutenant Colonel Ware was not influenced by this phone
call in the performance of his duties in the next I O
report dealing with Lance Corporal Tatum or in the
following report dealing with Staff Sergeant Wuteri ch.
Again, like Lieutenant Colonel Riggs, Lieutenant Co lonel
Ware's in-court testimony and demeanor showed him t o be
of a strong personality and not someone to easily b ack
down.

After the 1 August 2007 e-mail, there were no
communications whatsoever between Lieutenant Colone l
Riggs and the IO.  Specifically, Lieutenant Colonel  Ware
was under the impression that Lieutenant Colonel Ku magai
was the IO for the Wuterich case.  Therefore, the c ourt
finds that Lieutenant Colonel Ware was under no pre ssure
from the command or specifically Lieutenant Colonel
Riggs in his subsequent Article~32 report regarding  his
findings or conclusions.  The court has no doubt th at
Lieutenant Colonel Ware was not influenced by -- by
Lieutenant Colonel Riggs in the drafting of any of the
IO reports including that of Staff Sergeant Wuteric h.
The phone call from Lieutenant Colonel Riggs was
regarding the Sharratt report and, tangentially, th e
Tatum report.  Lieutenant Colonel Ware -- Ware had not
even begun the Wuterich report.

In an abundance of caution, however, Lieutenant Col onel
Riggs was excused from any further participation as  the
SJA to General Mattis with regards to the Tatum cas e.
Lieutenant Colonel Kirk J. Kumagai, the Deputy SJA of
MARCENT, took care of all matters dealing with the Tatum
case after this incident.  The court received no
evidence that Lieutenant Colonel Kumagai was pressu red
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in any way or acted in any way other than what was
proper in the Tatum case.  Therefore, the court fin ds
normalcy and propriety in the actions of Lieutenant
Colonel Kumagai.

Also in an abundance of caution, General Mattis aff irmed
Lieutenant Colonel Ware's independent status by wri ting
him a letter on 2 August 2007.  In the letter, the
general uses strong language to complement the IO o n his
past performance, commend him to continue giving hi s
candid and unshrinking opinion.  He assured the IO that
he had, quote, complete latitude and freedom to inc lude
in his analysis, report, and recommendation anythin g he
thought the general should be provided as the conve ning
authority to meet the ends of justice.  

I didn't close the quote in the appropriate place.
Excuse me.  It should have been closed after, anyth ing
that he thought, close quote.

The general indicated that he in no way endorsed
Lieutenant Colonel Riggs' phone call.  Ultimately,
General Mattis agreed with the IO's recommendation in
the Sharratt case, disagreed with his own SJA, and
subsequently dismissed all charges, even taking the  time
to write the Marine a letter indicating his persona l
belief in his innocence.

The IO report on the Tatum case recommended lesser
charges.  These were drafted but ultimately dismiss ed
with prejudice.  As Lieutenant Colonel Kumagai had been
the adviser in this case, the Tatum case, he wrote the
dismissal letter for the general in regards to the Tatum
case, effective 28 March 2008.

On 16 November 2007 General Helland took over as MA RCENT
and I MEF commander.  He was, therefore, the subseq uent
CDA for all of the Haditha cases.  Before the chang e of
command, General Helland attended three to four of
General Mattis' legal meetings.  One or two of whic h
Colonel Ewers was not in attendance at.  He made no
comments about the Haditha case at the meetings --
speaking of General Helland -- nor did he discuss w hat
to do in the Wuterich case with General Mattis othe r
than to decide that the evidence wasn't fully in an d
that the de -- decision would not be made on Genera l
Mattis' watch as to the proper disposition of the
charges.  
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Prior to his departure, General Mattis could not ac t on
the Wuterich case because he was still waiting for
information, to include the Article 34 advice lette r.
The court finds that General Mattis had no role in the
referral process of the Wuterich case, nor did he g ive
any input whatsoever to General Helland about what
course of action should be pursued in the accused's  case
at any time.  It was clear from the general's testi mony
that they understood -- but -- it was clear from bo th of
the generals' testimony that they understood the co ncept
of staying in their lane as commanders.

After assuming command, General Helland had a
conversation with Colonel Ewers, wherein he again
emphatically stated that Colonel Ewers would not --
would have no input on the MARCENT cases and that h e
would be involved only with the I MEF cases.  Colon el
Ewers readily agreed.  Colonel Ewers never offered any
legal advice to General Helland on the Wuterich cas e.

On 2 October 2007, the IO, Lieutenant Colonel Ware,
recommended lesser charges in the accused's case.
Lieutenant Colonel Riggs still acting as the SJA fo r the
instant case partially agreed with the IO's report.
Lieutenant Colonel Riggs wrote an extensive, 15-pag e
Article 34 letter to General Helland on 21 December  2007
indicating his legal opinion of the case.  Ultimate ly,
lesser charges were preferred and referred against the
accused, Staff Sergeant Wuterich, for which he now
stands trial.  Prior to this referral, General Hell and
also did an exhaustive examination of the evidence,
consulted with his MARCENT SJA, and determined that
referral of the present charges was the correct cou rse
of action.

The court finds that the Secretarial Letter of Cens ure
given to Colonel Davis is irrelevant to this motion .  At
no time was the very independent and strong-willed
General Mattis influenced by the actions of the
Secretary of the Navy.  True, General Mattis was
frustrated as one of his Marines was now being puni shed
more severely than he had wanted, but this did not
impact his ability whatsoever to judge any other Ha ditha
case in a fair and dispassionate manner.  

The court finds from the general's testimony that h e
still felt, quote, obligated to do his duty, close
quote.  It is clear from the general's later action s
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regarding the Haditha cases that he was not influen ced
one iota from the Secretarial Letter of Censure as it
concerned the proper disposition of the Haditha cas es.  

The administrative action taken by the Secretary of  the
Navy toward Colonel Davis has in no way impacted th e
accused's case which deals with far more serious
offenses than failing to re -- adequately report an
offense.  In no way did the Secretary of the Navy's
censure of a colonel in a companion case impact the
decisions of either General Mattis or General Hella nd.
Any assertion to the contrary does not rise above t he
level of mere speculation or conjecture.  This is w hy
the court specifically found at an earlier session of
court that the defense did not even meet the initia l low
threshold of some evidence tying the letter of cens ure
to unlawful command influence.  

Summary of the law.  The law in this subject is
relatively straightforward.  To begin, the defense must
first show some evidence of unlawful command influe nce.
United States versus Biagase also United States versus
Simpson -- I'm going to omit the citations --
specifically, the defense has the initial burden to ,
one, show facts which if true constitute unlawful
command influence.  Two, show that the proceedings were
unfair.  And, three, show that the unlawful command
influence was the cause of the unfairness.  Again,
quoting U.S. versus Biagase.  This initial burden of
proof or showing by the defense need not be proved
beyond a reasonable doubt.  The standard is merely that
some evidence is presented.

If the defense meets this initial hurdle, then the
defense -- then the burden shifts to the government  to
show either that there was no unlawful command infl uence
or that the unlawful command influence will not eff ect
the proceedings.  This is done by proving beyond a
reasonable doubt one of the following:

One, disproving the predicate facts upon which the
allegation of unlawful command influence is based.  Or,
two, persuading the military judge that the facts d o not
constitute unlawful command influence.  Or, three,
producing evidence that unlawful command influence will
not effect the proceedings.

Analysis, conclusions of law.  In looking at both t he
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written motion and the arguments made in court, the
defense alleged three areas where they -- where the y
believed there was either actual or apparent unlawf ul
command influence.  The issues are as follows:  

First, whether advice given by Lieutenant Colonel R iggs
to General Mattis and/or General Helland was someho w
suspect due to Colonel Ewers being present in the s ame
meetings where the Haditha cases were discussed.  

Second, whether Lieutenant Colonel Riggs should hav e
been recused from further acting as a legal adviser  in
the accused's case due to his influence over or beh avior
towards the investigating officer, Lieutenant Colon el
Paul Ware.  

Third, whether a Secretarial Letter of Censure issu ed by
the Secretary of the Navy to Colonel Davis in a
companion case somehow improperly affected the
independent decisions of either General Mattis or
General Helland regarding disposition of the accuse d's
case.

The court recognizes that the foregoing three prong s
proffered by the accused are all simply ways to ask  the
same question:  Was there a neutral and detached le gal
adviser who gave proper legal advice to the general  who,
in turn, properly referred charges against the accu sed?  

This court takes seriously the concept of the judge
being the last sentinel regarding issues of unlawfu l
command influence.  This court also takes seriously  the
philosophy that the judge must avoid even the appea rance
of evil or unlawful command influence in the courtr oom
by establishing the confidence of the general publi c in
the fairness of the court-martial proceedings.

The Court of Military Appeals as far back as 1956
indicated that, quote, any circumstance which gives  even
the appearance of improperly influencing the
court-martial proceedings against the accused, must  be
condemned, close quote; U.S. v. Hawthorne.

Based on the foregoing and the low threshold requir ed of
the defense, the court ruled earlier that the defen se
had made a proper showing sufficient to shift the b urden
to the government of the first two issues mentioned
above; namely, whether advice given by Lieutenant
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Colonel Riggs to the generals was somehow improperl y
influenced by Colonel Ewers' presence at the meetin gs.  

And, second, whether Lieutenant Colonel Riggs shoul d
have recused himself from acting as legal adviser i n the
accused's case due to his influence over or behavio r
towards the investigating officer, Lieutenant Colon el
Paul Ware.

As mentioned in the findings portion of the ruling,  the
defense failed to present sufficient evidence that if
true would constitute either actual or implied unla wful
command influence regarding the Secretarial Letter of
Censure.  Therefore, the government is now required  to
show for items one and two beyond a reasonable doub t
that either the predicate facts as shown by the def ense
are untrue or the predicate facts do not establish
apparent and/or actual unlawful command influence o r
that the apparent or actual unlawful command influe nce
established by the predicate facts has not or will not
effect the proceedings.

Was advice given by Lieutenant Colonel Riggs to the
generals somehow improperly influenced by Colonel E wers'
presence at the legal meetings?  No.  R.C.M. 601(d) (1)
states that if a convening authority finds or is ad vised
by a judge advocate that there are reasonable groun ds to
believe that an offense trial by court-martial has been
committed and that the accused committed it and aft er
the specific -- and that the specification alleges an
offense, the convening authority may refer it.  The
finding may be based on hearsay in whole or in part .
The convening authority or judge advocate may consi der
information from any source and shall not be limite d to
the information viewed by any previous authority.

This begs the question, If Colonel Ewers was not th e SJA
for the MARCENT cases and had no role in the pretri al
Article 34 advice concerning those cases but attend ed
meetings where the cases were discussed and eve -- even
offered advice on the case to the generals as an
investigator would, is that somehow improper?  Perh aps
not.  But we do not need a definitive answer to tha t
question to decide the issue today.  

The court has already ruled that Colonel Ewers atte nded
the meetings but did not offer any advice at any ti me
regarding the Haditha cases to either General Matti s or
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General Helland.  Any comment he may have made duri ng
the meetings are de minimis and bore no impact on t he
proper preferral, investigation, or referral in the
accused's case.  

The court is satisfied beyond a reasonable doubt th at
there was no actual unlawful command influence in t his
case.  However, was it a good idea to have Colonel Ewers
attend the legal meetings where MARCENT cases were
discussed when he was an investigator in those case s?
Probably not.  Certainly pursuant to R.C.M. 1106(b) ,
Colonel Ewers could not act as a legal adviser due to
his investigative role.  So here, his presence rais es
the specter of unlawful command influence on either  the
generals or Lieutenant Colonel Riggs as the SJA in the
case.

Therefore, the government must show beyond a reason able
doubt that the apparent unlawful command influence
established by the predicate facts has not or will not
effect the proceedings.  This the government has
adequately accomplished.  They have proven beyond a
reasonable doubt that Colonel Ewers' presence at th e CDA
meeting -- legal meetings had no effect whatsoever on
the MARCENT SJA's legal advice to either General Ma ttis
or General Helland in the accused's case.  There wa s no
chilling effect.  Both generals and Lieutenant Colo nel
Riggs emphatically deny any such influence.  All of  the
witnesses are strong personalities not adverse to
disagreeing and arguing with each other concerning what
the best course of action was for any particular Ha ditha
case.

Lieutenant Colonel Riggs at times disagreed with th e IO
and both generals disagreed with Lieutenant Colonel
Riggs.  No one even appears to have been subject to
Colonel Ewers' influence regarding the Haditha case s.
Both generals pointedly discussed how they viewed t heir
staffs as different and their SJAs as staying in th eir
lanes with regards to which cases were whose.

The court has no doubt that Lieutenant Colonel Rigg s was
not influenced in any way by Colonel Ewers' attenda nce
at the meetings or possible in -- inference -- infl uence
due to his rank.  The court has no doubt that the
generals were not influenced by Colonel Ewers with
regards to any aspect of the accused's case.  As Ge neral
Mattis said, quote, we had the best site picture
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we're -- we were -- we are going to get, close quot e, of
the Haditha cases at the time of the original prefe rral
in December 2006, some two months before Colonel Ew ers
arrived on the scene from Iraq.

To find that somehow Colonel Ewers was offering adv ice
on the Haditha cases or somehow had a chilling effe ct on
Lieutenant Colonel Riggs or others at the meetings when
all witnesses have emphatically stated that this wa s not
the case and the independent evidence bears it out is
unreasonable.  The court must deal in facts not mer e
speculation or conjecture.  

The court agrees with the government that the defen se's
reliance on the judge's ruling in the Chessani case  is
misplaced, see United States versus Chessani, NMCCA
200800299 at 2009 CCA LEXIS 84.  This is an unpublished
case which does not serve as precedent.  In Chessan i,
the appellate court affirmed the trial judge's ruli ng
that after the specter of unlawful command influenc e was
raised, the government did not put enough evidence on to
show beyond a reasonable doubt, quote, that the MAR CENT
SJA's legal advice was not apparently or actually
impermissibly influenced by Colonel Ewers' presence  in
the CDA legal meetings.  The government presented n o
testimonial or documentary evidence from any member  of
the MARCENT SJA's office, close quote, at page seve n.  

Instead, the government in the Chessani case called  only
General Mattis and Colonel Ewers.  This was not
satisfactory to the trial judge who ordered that th e
charges be dismissed without prejudice, meaning tha t
Lieutenant Colonel Chessani could be charged again.   He
also ordered other remedial remedies if the governm ent
chose to recharge Lieutenant Colonel Chessani which ,
evidently, they did not.  

The appellate court in Chessani never found that th ere
was unlawful command influence.  They simply ruled that
the government did not present evidence beyond a
reasonable doubt that there was no unlawful command
influence after the defense had produced some evide nce.
Specifically, the Chessani court found that the
dispositive issue was the following:  The governmen t
mistakenly attempted to prove that the potential
improper influence of Colonel Ewers flowed upwards to
the CDA rather than proving that the improper influ ence
did not float downwards to the MARCENT SJA.
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In the Wuterich case, the government has overwhelmi ngly
met this burden by showing that the alleged unlawfu l
command influence did not in any way impact Lieuten ant
Colonel Riggs' advice to his convening authority.

The facts of the Chessani case and the accused's ca se
are different factually as well.  Unlike in the Che ssani
case when there was never a change in convening
authorities during the proceeding -- processing of the
case, in Staff Sergeant Wuterich's case, there was a
change in convening authorities:  General Mattis le ft
and General Helland took over.  

The record is clear that there was no taint between  the
two generals regarding the accused's case.  General
Mattis testified that the Wuterich case wasn't ripe  for
decision before he left command.  General Helland
considered the Article 34 advice letter from his SJ A,
the IO's report, and then did his own independent r eview
of the evidence.  After all of this, his -- his dec ision
was to refer lesser charges in the accused's case
following the advice of the IO and to an extent, hi s
SJA, Lieutenant Colonel Riggs.  

General Helland referred charges of voluntary
manslaughter under Article 119, UCMJ, vice the orig inal
murder charges under Article 118 of the UCMJ.  The
difference between these charges is significant.  E ven
if one assumes a taint from Colonel Ewers to Genera l
Mattis because of their past history together which  this
court specifically rejects, one would still have to  tie
that taint to General Helland to prove how the alle ged
impropriety affected the accused's case.  This
connection is nonexistent.  

Additionally, General Helland has now retired and a  new
general, Lieutenant General Joseph Dunford, is the
convening authority for all further aspects with re gards
to the accused's case.  Also, there are new SJAs at  both
I MEF and MARCENT.  So, unlike the Chessani case wh ich
dealt entirely with Colonel Ewers and General Matti s,
the Staff Sergeant Wuterich case has different SJAs  and,
more importantly, is now two generals removed from
General Mattis.  All of this of course would not ob viate
unlawful command influence in the past if there was  any,
but it is instructive as to the future processing o f
this case.
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Another difference between the Chessani case and th e
case at bar is that Colonel Ewers' role in the accu sed's
case was much more minimal than his role in the cas e of
Chessani.  Chessani was accused of failing to take
appropriate action in the reporting of the incident  in
Haditha, which was largely driven by the Bargewell
report to which Colonel Ewers had a hand in develop ing.
He conducted an interview with Chessani that took u p 41
pages.  

In Staff Sergeant Wuterich's case, his involvement was
to take a single paragraph statement.  The accused' s
charges are much more serious than anything facing
Lieutenant Colonel Chessani.  Whereas one case can be
categorized as dereliction of duty, the accused's
alleged misconduct concerns the deaths of 24 Iraqis .  It
is clear that both General Mattis and General Hella nd
relied much more heavily on the NCIS investigation
concerning the accused's alleged actions rather tha n the
Bargewell report.

To sum up, after hearing the evidence in this motio n,
the court is confident beyond a reasonable doubt th at
what the government failed to prove during the Ches sani
unlawful command influence motion, according to the
previous judge, was adequately proven in the accuse d's
case.  Should Lieutenant Colonel Riggs have recused
himself from acting as legal adviser in the accused 's
case due to his influence over or behavior towards the
investigating officer, Lieutenant Colonel Paul Ware ?
No.

In other words, was the general who referred the ch arges
provided proper legal advice pursuant to Article 34 ,
UCMJ, so that he could render a fair and impartial
decision?  Yes.  Lieutenant Colonel Riggs' comments  to
the IO were imprudent as they can be viewed as
attempting to influence a pretrial investigation.  This
is why the court required the government to prove b eyond
a reasonable doubt that the predicate facts did not
exist, which they did not do; or that the facts do not
constitute command influence, which they did; or th at
the unlawful command influence will not prejudice t he
proceedings or did not effect the findings or sente nce,
which the government has also done.

The IO, Lieutenant Colonel Ware, took from the con --
the conversation with Lieutenant Colonel Riggs that  he
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should allow more wiggle room for the SJA to be abl e to
pitch his case to the general about what he deemed the
proper disposition of the Sharratt case.  It should  be
clear that the conversation was regarding the Sharr att
case not the Wuterich case.

Nevertheless, Lieutenant Colonel Ware was absolutel y
never influenced to change his reporting or analysi s of
the cases in any matter.  The imprudent comments we re
regarding the Sharratt Article 32, a case for which  all
charges were ultimately dismissed.  Although Lieute nant
Colonel Riggs disagreed with the way the report was  done
and the conclusions, General Mattis ultimately agre ed
with the IO, dismissing all charges and specificati ons.

After informing General Mattis what he had done, th e
general took the extraordinary step of writing dire ctly
to the IO to ensure that he understood that the gen eral
liked his work product and that he expected the sam e
kind of attention to detail on the two outstanding
cases, Tatum and Wuterich.  Lieutenant Colonel Ware , the
IO, took the letter to mean that he was doing a goo d job
and that he should continue what he was doing with the
investigations.  However, in an abundance of cautio n,
the general removed Lieutenant Colonel Riggs as his  SJA
for the Tatum case after Lieutenant Colonel Riggs
self-reported his conduct.

Significantly, General Helland, after considering
Lieutenant Colonel Kumagai's advice, ultimately
dismissed all charges against Tatum in March 2008.  

When studying the IO reports on Sharratt -- Sharrat t,
Tatum, and the accused, Lieutenant Colonel Ware's
reporting and analysis as the IO are internally
consistent throughout.  The legal conclusions reach ed by
the IO in the different cases are factual based and
logical.  The inescapable fact is that the three ca ses
were all different and resulted in three different
conclusions.  One can disagree as to what the evide nce
means, but the reports are well-written.  There is no
evidence that anything regarding the conversation w ith
Lieutenant Colonel Riggs changed the way the IO wro te
the Wuterich report.  Lieutenant Colonel Ware was n ot
improperly influenced by Lieutenant Colonel Riggs a nd,
in fact, thought that Lieutenant Colonel Riggs had
recused himself from the Wuterich case; thereby, gi ving
more corroboration to the fact that he would not ha ve
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somehow felt influenced.

The proof is in the pudding.  Although not necessar y to
the legal conclusion, it cannot be ignored that the
ultimate decisions in all of the Haditha cases is t hat
they have either been dismissed outright or the cha rges
have been reduced.  Time and again, the generals
involved in this case demonstrated that they alone,
after seeking legal advice from their SJAs, would m ake
an independent and well-thought-out decision.  

The evidence was mountainous and the generals did n ot
always agree with the SJAs or the IO recommendation s,
but the actions of the -- of General Mattis and Gen eral
Helland in scrupulously studying all of the evidenc e and
considering each case independently and with great care,
exhibit exactly what we expect and what the law req uires
of our convening authorities.  It is reassuring to know
that the generals really did their homework in the
accused's case as well as the other cases and didn' t act
as a mere rubber stamp for the SJAs in referring ch arges
and disposing of cases.  

It had been shown beyond a reasonable doubt that th ere
was no improper prosecutorial zeal against any of t he
Marines, including the accused.  In fact, the oppos ite
has been conclusively proven.  Succinctly, it may b e
stated thus:  In the Wuterich case, Lieutenant Colo nel
Riggs acted as a neutral and detached legal adviser  who
gave proper legal advice to the general who, in tur n,
properly referred charges against the accused.

R.C.M. 406(a) states that before any charge may be
referred for trial by a general court-martial, it s hall
be referred to the staff judge advocate of the conv ening
authority for consideration and advice.  The non-bi nding
discussion section states, the staff judge advocate  is
personally responsible for the pretrial advice and must
make an independent and informed appraisal of the
charges and evidence in order to render the advice.
Another person may prepare the advice, but the staf f
judge advocate is, unless disqualified, responsible  for
it and must sign it personally.  Grounds for
disqualification in a case include previous action in
the case as an investigating officer, military judg e,
trial counsel, defense counsel, or member, close qu ote.

Colonel Ewers was not the SJA for MARCENT.  Althoug h
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Lieutenant Colonel Riggs may have been disqualified  to
give advice on the Tatum case based on his phone ca ll,
there is nothing that suggests he was disqualified from
giving his advice in the Wuterich case.  The govern ment
has shown beyond a reasonable doubt that Lieutenant
Colonel Riggs' independent judgment was not impacte d by
either Colonel Ewers' attendance at legal meetings or by
his interaction with the IO on a separate case.  

The Court of Appeals for the Armed Forces in United
States versus Lewis stated that when looking at an -- at
apparent unlawful command influence, the query beco mes
whether an, quote, objective, disinterested observe r
fully informed of all the facts and circumstances w ould
harbor a significant doubt about the fairness of th e
proceedings.  In the accused's case, after hearing all
of the evidence, the court is convinced beyond a
reasonable doubt that an objective observer would n ot
harbor a significant doubt about the fairness of th e
proceedings.  The court is convinced that there is no
way that an objective person with all of the facts would
believe the military justice system to be unfair.  The
evidence shows that time after time, the investigat ing
officer, the SJA, and the generals acted fairly and
impartially and only after very careful considerati on of
the accused's case.

The court is convinced that if the charges against the
accused were dismissed based on the evidence presen ted
at this motions hearing, that a disinterested obser ver
would think the system was unfair to the government .
The disinterested person would believe the governme nt
was being punished for minor errors in judgment whi ch
bore absolutely no weight on the proper preferral,
investigation, referral, and trial by court-martial  of
Staff Sergeant Wuterich.

It has been said that an accused is entitled to a f air
trial, not a perfect one.  The same could be said f or
all events leading up to the decision to refer char ges.
Perhaps Colonel Ewers should not have sat in on mee tings
where Haditha cases were discussed.  Surely, Lieute nant
Colonel Riggs should not have made comments to the IO
regarding his investigation when a pending investig ation
was forthcoming.  

But the government has shown beyond a reasonable do ubt
that any apparent unlawful command influence from t hese
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actions did not and will not effect the proceedings
against the accused.  There has been no showing tha t
either of these actions stifled advice, chilled the
ability of the MARCENT SJA, intimidated witnesses, or in
any other way would effect the findings or sentence  in
the accused's case.  There is simply no evidence th at
any apparent unlawful command influence which may h ave
occurred very early in the stages of this case has had
any demonstrable or concrete effect on the accused' s
case whatsoever.

Ruling.  For any facts which led to the appearance of
unlawful command influence, the government has prov ed
beyond a reasonable doubt that those facts did not
constitute unlawful command influence and in the
alternative, that the alleged unlawful command infl uence
has not nor will not prejudice the proceedings of United
States versus Wuterich in any way.  The defense motion
in its entirety is denied.

Thank you for bearing with me on the -- the reading  of
the -- the lengthy ruling.  What we need to discuss  now
is the way forward in the case.  I asked the partie s to
come up with a trial schedule in the case.  

Do you have that?

TC (Maj Gannon):  Your Honor, may I approach?

MJ: Please.

TC (Maj Gannon):  I'm handing the military judge wh at's been
marked as Appellate Exhibit LXXIV, a proposed trial
schedule for the case.  I've socialized this schedu le
with the defense counsel, and they've indicated to me
that this schedule is acceptable, Your Honor.  And as
such, we offer that to the court in compliance with  the
court's directive to so generate a trial schedule.

MJ: Okay.  The original here is not signed by the de fense.  

So, Major Faraj, have you looked through these date s?
Are these amenable to you?

CC (Mr. Faraj):  I have looked at these dates, Your  Honor, and
they're acceptable to us.

MJ: Okay.  Major Gannon will have you sign the origi nal.
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TC (Maj Gannon):  Taking Appellate Exhibit LXXIV fr om the military
judge, handing to the defense.

MJ: You're stating in court that they're fine, so th is
signature is probably more of a formality, but I
appreciate you signing it.  

When he's done with that since we don't have a bail iff,
Major Gannon, please bring that back up.

TC (Maj Gannon):  Aye, sir.

MJ: I see that there are two motions sessions.  And again, I
believe -- I know I already discussed with the part ies
that anything that would possibly delay the case --
especially witness production issues, discovery iss ues,
issues dealing with Iraq, anything that deal with
that -- we need to handle at the first motion sessi on,
because I would like to -- for the government and f or
Staff Sergeant Wuterich come to a resolution in thi s
case in the foreseeable future.  So I'm going to be
reticent.  I'm going to tell you right up front to move
the trial dates.  I'm going to expect a good reason  if
I'm ever going to move them.  It's difficult to get  all
of the parties together.  

So I'm going to now order these dates then as trial
milestones in this case.  That means that I will co me
back here the 13th and 14th of May to hear any moti ons,
and I'll leave extra time during those days also to  stay
if I'm needed.  And then 26 to 27 August, another t wo
days of motions.  And again, if I need to stay long er I
will.  I just don't know what the nature of the mot ions
are at this point.  The trial date we've left for t hree
dates, commencing 13 September to 1 October.  All t he
parties seem to think we need two weeks.  We probab ly
may only need two weeks.  I really don't know.  I'v e
read all of the reports, obviously, the IO reports and
all that, but I really don't know where the case is
going.  So we're going to leave three weeks in an
abundance of caution.  

So all these are ordered as judicial milestones.  T he
parties are expected to comply absent relief from t he
court.  If you need relief, please e-mail me, or we  can
do an 802 via teleconferencing and we'll deal with those
issues.  Otherwise, I expect all the deadlines to b e
met.  
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Staff Sergeant Wuterich, please keep your seat.  Th ese
dates, you're going to be expected to be here also.
You're not in pretrial confinement, right?

ACC: No, sir.

MJ: Okay.  Or restraint of any matter?

ACC: No, sir.

MJ: All right.  So then on 13 May, you'll be expecte d to be
here and -- for any motions.

ACC: Yes, sir.

MJ: It looks like written notice of pleas and forum are due
19 July 2010.  So that's a date that we will not be  here
in court.  

So you actually need to sign that, Staff Sergeant
Wuterich.  Your counsel will prepare something and you
can just sign that what your pleas and your forum w ill
be.  

Do you understand what I mean when I say forum?

ACC: No, sir.

MJ: Okay.  It's F-O-R-U-M.  What it means is what ki nd of
court-martial that you elect.  You have the opportu nity
as it's been explained to you previously, to be tri ed by
military judge alone or by members or by members wi th at
least one-third enlisted representation.

CC (Mr. Faraj):  Just a moment, Your Honor.  

MJ: Go ahead.

CC (Mr. Faraj):  Your Honor, with the court's indul gence, we can
go ahead and make our elections at this time.

MJ: Okay.  That would be --

CC (Mr. Faraj):  Save us --

MJ: That would be fine.  I don't need -- it doesn't matter
what the government wants to do.  If you would like  to
make your election at this point, you can.  Are you  -- 
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CC (Mr. Faraj):  We -- well, as to the plea, the --  Staff Sergeant
Wuterich is going to plead not guilty.  He's going to
elect to be tried by members with enlisted
representation.  And we would ask the court to be a ble
to reserve motions, pending those -- pending dates.

MJ: Okay.  So normally in some instances you waive m otions
when you enter pleas.  

CC (Mr. Faraj):  I understand.

MJ: So what you'd like to do now is not formally ent ering
pleas.  You're telling the court simply what the pl ease
will be, but you're not formally entering pleas.  

CC (Mr. Faraj):  Well, the court has the discretion  to allow us to
have motions if we enter pleas.  But I leave -- tha t's
what I was saying.  I leave it up to the court whet her
we're going to do that.

MJ: Okay.  I'm going to -- I'm going to have you put  a
formal recognition of your pleas in writing on 19 J uly.  

CC (Mr. Faraj):  Very well. 

MJ: That way there'll be no debate as far as you hav ing
waived motions or whether I have to decide if those
motions can be heard.  We've established the trial
milestones.  It's evident to all parties, you're go ing
to file motions, and we're going to argue motions.  But
just for the fact that you don't waive any unfairne ss to
you and your client, I'm not going to take your ple as at
this point, but I will take your forum election.  S o
you've elected Staff Sergeant Wuterich to be tried by --
yes? 

CC (Mr. Faraj):  Yes, Your Honor.  

MJ: Okay.

CC (Mr. Faraj):  Members with enlisted representati on.

MJ: Right.  Okay.  You were standing, so I stopped.  I was
talking to Staff Sergeant Wuterich.  

Your attorney has just made that election for you, so
I'm verifying with you that you do wish to be tried  by
members to include at least one-third enlisted
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representation for the final panel that we have.  

Is that correct?

ACC: Yes, sir.

MJ: All right.  So those people would judge whether or not
you are guilty or not guilty of any of the charges that
you face, and they also would administer the senten cing
or punishment in your case if they found you guilty  of
any of the charges.  

Do you understand that?

ACC: Yes, sir, I do.

MJ: Okay.  So the government's on notice as to that.   I
don't see -- I do see a date, 19 July, for
questionnaires, et cetera.  So that will give the
parties plenty of time also to look at all those
questionnaires involving potential members.  

Okay.  Is there anything further that we need to di scuss
on the record before the next session of court whic h
would be, it looks like, 13 May?

TC (Maj Gannon):  Nothing from the government, sir.

MJ: Defense?

CC (Mr. Faraj):  No, Your Honor.

MJ: The court's in recess until the next scheduled e vent.

The Article 39(a) session recessed at 1349, 26 March 2010.  


