
IN THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES 

 

Frank D. WUTERICH   ) GOVERNMENT SUPPLEMENTAL ANSWER  
Staff Sergeant (E-6)  )  
U.S. Marine Corps,   ) Crim.App. Misc. Dkt. No. 200800183 

Appellant  )  
 ) USCA Dkt. No. 11-8009/MC 
   v.   )  
      )        
United States,    ) 
   Appellee    ) 
 
TO THE JUDGES OF THE UNITED STATES COURT OF APPEALS  
FOR THE ARMED FORCES: 

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
LOUIS J. PULEO BRIAN K. KELLER  
Colonel, U.S. Marine Corps Deputy Director  
Director, Appellate Government  Appellate Government Division  
Navy-Marine Corps Appellate Navy-Marine Corps Appellate  
Review Activity Review Activity  
Bldg. 58, Suite B01 Bldg. 58, Suite B01  
1254 Charles Morris Street SE 1254 Charles Morris Street SE  
Washington Navy Yard, DC 20374 Washington Navy Yard, DC 20374 
(202) 685-7427  (202) 685-7682  
Bar no. 34114 Bar no. 31714  



 ii 

INDEX 

Page 

Table of Authorities............................................v 

Preamble........................................................1 

History of the Case.............................................1 

Issue Presented.................................................3 

WHERE THE ACCUSED’S DETAILED MILITARY DEFENSE 
COUNSEL: (1) SEEKS TO REMAIN ON ACTIVE DUTY TO 
CONTINUE REPRESENTING THE ACCUSED IN A HOMICIDE 
CASE; (2) IS INFORMED BY THE DEPUTY DIRECTOR OF 
HEADQUARTERS MARINE CORPS’ MANPOWER SECTION THAT 
HE WILL NOT BE EXTENDED FURTHER; (3) TERMINATES 
HIS STATUS AS DETAILED DEFENE WITHOUT 
AUTHORIZATION FROM EITHER THE ACCUSED OR ANY 
COURT; AND (4) ACCEPTS CIVILIAN EMPLOYMENT THAT 
CREATES AN IMPUTED CONFLICT ULTIMATELY LEADING A 
MILITARY JUDGE TO SEVER HIS ATTORNEY-CLIENT 
RELATIONSHIP WITH THE ACCUSED, HAS THE ACCUSED’S 
RIGHT TO THE CONTINUATION OF AN ESTABLISHED 
ATTORNEY-CLIENT RELATIONSHIP BEEN VIOLATED? 

 
Statement of Facts..............................................4 

Reasons Why the Writ Should Not Issue..........................14 

 APPELLANT DOES NOT DEMONSTRATE THAT THE MILITARY 
JUDGE’S DISQUALIFICATION OF MR. VOKEY FOR A CONFLICT 
OF INTEREST IS A CLEAR ABUSE OF DISCRETION OR A 
JUDICIAL USURPATION OF POWER. THUS, APPELLANT FAILS 
BOTH TO DEMONSTRATE BOTH THAT RELIEF CANNOT BE HAD 
WITHOUT RESORT TO EXTRAORDINARY RELIEF AND THAT HE HAS 
A CLEAR AND INDISPUTABLE RIGHT TO THE RELIEF HE 
REQUESTS..................................................14 
 
A. Appellant invited this error and cannot now object...14 

 
B. Appellant has not demonstrated an indisputable 

right to relief on grounds that the Military 
Judge clearly erred in finding no severance in 
the attorney-client relationship between June 



 iii 

2008 and March 2009, or that he suffered 
prejudice from any severance.........................15 

 
1. The Military Judge erred under R.C.M. 813 by 

not documenting, on the Record, the reasons 
for the absence of LtCol Vokey as detailed 
military counsel................................16 

 
2. Despite not documenting LtCol Vokey’s 

retirement and detailing of replacement 
counsel correctly on the Record, Appellant 
cannot demonstrate an indisputable right to 
relief on grounds that the Military Judge 
clearly erred in determining there was no 
“break” in the attorney-client relationship 
from August 2008 to March 2009..................16 

 
3. Even if a severance occurred between August 

2008 and March 2009, Appellant cannot 
demonstrate an indisputable right to relief 
based on prejudice..............................17 

 
C. Appellant cannot demonstrate an indisputable 

right to relief based on an abuse of discretion 
by the Military Judge in finding a conflict of 
interest.  Moreover, whether Mr. Vokey returns to 
active duty or not, the conflict of interest will 
prevent his representation of Appellant..............20 

 
1. This case, like Hutchins, involves no 

intentional interference by the Government 
with the attorney-client relationship, and 
no Government denial of a request by the 
defense to continue as counsel..................20 

 
2. Although the Government initially believed 

that Appellant should first request Mr. 
Vokey to voluntarily return to military 
active duty, the conflict that exists while 
Mr. Vokey works at his firm would travel 
with him should be called to active duty.  
Appellant cannot demonstrate an indisputable 
right to relief based on an abuse of 
discretion by the Military Judge in finding 
a conflict of interest that necessitated 
excusing Mr. Vokey from this case...............22 

 



 iv 

D. Appellant fails to demonstrate an indisputable 
right to relief based on his argument that 
testing for prejudice will demonstrate that 
Appellant suffered prejudice.........................26 

 
E. Even if there was a severance of counsel between 

August 2008 and September of 2010, unlike 
Hutchins, the Record contains ample information 
to document, post-facto, the reasons for LtCol 
Vokey’s absence and the detailing of replacement 
counsel under R.C.M. 505(d)(2)(B)(iii)...............29 

 
Conclusion.....................................................31 

Certificate of Service.........................................31 



 v 

TABLE OF AUTHORITIES 

Page 

UNITED STATES SUPREME COURT CASES 

Dandridge v. Williams, 397 U.S. 471 (1970).............29-30 

La Buy v. Howes Leather Co., 352 U.S. 249 (1957).......16-17 

Morris v. Slappy, 461 U.S. 1 (1983).......................18 

Wheat v. United States, 486 U.S. 153 (1988)...............22 

 

FEDERAL CIRCUIT COURT CASES 

Lightbourne v. Dugger, 829 F.2d 1012 (11th Cir. 1987).....23 

Ridge v. Cessna Aircraft Co., 117 F.3d 126 (4th Cir. 

1997)................................................14 

United States v. Locascio, 6 F.3d 924 (2nd Cir. 1993).....23 

United States v. Moscony, 927 F.2d 742 (3rd Cir. 1991)....23 

United States v. Stewart, 185 F.3d 112 (3rd Cir. 1999)....23 

United States v. Wheat, 813 F.2d 1399 (9th Cir. 1987).....23 

 

FEDERAL DISTRICT COURT CASES 

United States v. Dempsey, 724 F. Supp. 573 (N.D. Ill. 

1989)................................................23 

 
UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES AND 
COURT OF MILITARY APPEALS CASES 

United States v. Hutchins, 2011 CAAF LEXIS 25 

(C.A.A.F. Jan. 11, 2011).........................passim 

United States v. Lincoln, 42 M.J. 315 (C.A.A.F. 1995).....30 

United States v. Rodriquez, 60 M.J. 239 (C.A.A.F. 

2004).............................................17-18 

United States v. Spriggs, 52 M.J. 235 (C.A.A.F. 2000).....15 

United States v. Wiechmann, 67 M.J. 456  

(C.A.A.F. 2009)...........................16-18, 20, 29 

United States v. Wuterich, 67 M.J. 63 (C.A.A.F. 2008).....28 



 vi 

 

NAVY-MARINE CORPS COURT OF CRIMINAL APPEALS CASES 

United States v. Wuterich, 66 M.J. 685 (N-M. Ct. Crim. 

App. 2008)...........................................28 

United States v. Wuterich, 68 M.J. 511 (N-M. Ct. Crim. 

App. 2009)...........................................28 

Wuterich v. Jones, 2011 CCA LEXIS 2 (N-M. Ct. Crim. 

App. Jan. 7, 2011)...................................28 

Wuterich v. United States, No. 200800183 (N-M. Ct. 

Crim. App. Jan. 7, 2011)..............................2 

 

STATUTES AND RULES 

 

Rules for Court-Martial: 

R.C.M. 505............................................16, 29 

 

Other Authorities: 

Rule 1.7, JAGINST 5803.1C.................................24 

Rule 1.9, JAGINST 5803.1C.................................24 

Rule 1.16, JAGINST 5803.1C................................24 

MARCORSEPMAN Par. 2004...................................4-5 

Rule 1.06, Texas Disciplinary Rules of Professional 

Conduct...........................................23-24 


	Frank D. WUTERICH   ) GOVERNMENT SUPPLEMENTAL ANSWER

