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[The Article 39(a) session was called to order at 0 905, 
25 April 2011.] 

MJ: The court is called to order.  

We have a few changes from the last time we were in
court.  The last time we were in court was
2 November 2010 for this case and today's date is
25 April 2011.

Last time we were in court, we argued a motion and then
there was some appeal to CAAF regarding the witness  --
or excuse me, the counsel issue and CAAF heard oral
argument around 1 April.  And on 4 April, put out a
ruling that we have had marked as Appellate
Exhibit CXII.  It's a 4 April CAAF order denying th e
defense's motion and indicating -- or leaving a
possibility open of further litigating the issue bo th
for the judge, if the judge wanted to , sua sponte, or
for the counsel.  And so we are here today to do th at.  

I'd like to mention the parties that are different from
last time we were in court.  First off, we have Lan ce
Corporal Greene has replaced Staff Sergeant Myers.
Major Gannon is still here.  Captain Brower was wor king
on the case for some time and now he's been release d
from all further participation in this case.  He's
deployed somewhere.  Lieutenant Colonel Sullivan wa s on
the case previously and he is once again with us.  He
was excused last time we were on the record.
Mr. Puckett and Mr. Faraj are both here.  Obviously  the
accused is here, Staff Sergeant Wuterich.  And Majo r
Marshall was not here at the last session of court.   She
had also been excused.  And she's here today.  So w e
have three defense attorneys.  We have two prosecut ors.
And our court reporter has changed.  

What I'd like to do is just briefly capture the exh ibits
that we have had marked and summarize the 802
conferences, and then we'll go forward with the mot ion
that we have for today.  CX is the defense motion
regarding counsel.  CXI is the government's respons e.
CXII is the 4 April CAAF order that I just mentione d.
CXIII is an e-mail ruling that I put out -- that wa s
from the 802 conferences.  I just wanted to put tha t in
the record.  And CXIV is a case of U.S. versus Lee that
I just received from the defense.  The cite on that  for
the government is U.S. versus Captain Jonathan Lee from
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NMCCA.  I guess this was an unpublished case.  Okay .  I
thought it was published, but it's unpublished.  NM CCA
200600543 is the cite on that.  

And next, I'd like to summarize the 802 conferences .  On
8 April 2011 I had an 802 conference.  I was in Oki nawa,
Japan.  The parties were all over the country.
Participating was myself, Major Marshall, Major Gan non,
Mr. Faraj, Mr. Puckett.  And this is where we talke d
about the CAAF ruling from 4 April.  And the defens e put
the court on notice that they did want to file a mo tion.
They wanted to abate the proceedings for Mr. Vokey to be
retained or re-established as counsel in this case at
the government expense or brought back on active du ty.  

We talked -- they spoke briefly about the fact that
Texas ethics or Texas rules might allow Mr. Vokey t o
leave his firm, participate in the case, and then g o
back to his firm without there being a conflict of
interest or something to that extent.  

We talked about scheduling, which with this many pa rties
is always difficult.  I appreciate Mr. Puckett bein g
willing to move a case that he had this week.  I th ink
it was an admin board.  And then he had some things  at
Camp Lejeune that he was able to move, so I appreci ate
that.  And then we were able to get together 25 Apr il,
today.  We started a little bit late, but we're on
schedule meeting today.

What I indicated to the counsel was that I wanted t o
litigate the motion to preserve the trial dates in case
we still go to trial and the motion is denied.  We still
have trial dates for June -- right at the last week  of
June until about July 22nd.  So I indicated that th e
sooner we would hear the motion, the better for pla nning
purposes for all parties.  

And so I instructed the defense if they had a motio n,
they needed to file it within a week and they did.  They
filed it a week later.  I gave the government one w eek
to answer.  They answered within a week.  And so I have
received both motions.  I've read both motions and all
of the things that were attached to the motions.  A nd
then we're here for this Article 32[sic] today.  So  that
was on 8 April.  
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On 20 April we had another 802 conference.  And aga in,
this is another telephonic conference.  I was in Iw akuni
doing a case.  I had received three or four days ea rlier
the defense motion.  I had not read it yet.  I was in a
contested trial.  I got it over the weekend there a nd
did not read it on Sunday.  And Monday I started a
contested trial.  So I had to tell the counsel I ha dn't
read their motion yet.  But I was able to read it, I
think, on Wednesday after we spoke.  

But on 20 April -- and again, these are my times --
Friday, 8 April and 20 April -- that's in Japan tim e --
or days.  So I don't know if it coordinates with he re.
But it was 1215 we met.  We had an 802 conference w ith
Major Gannon, Mr. Faraj, Mr. Puckett, and Major
Marshall.  And again, the accused was not a party t o
this 802 conference, just like he was not on the la st
one.

We talked about, principally, witness production fo r the
motion.  The defense was concerned about putting th eir
case -- establishing the record for the motion and that
they felt that having listened to the CAAF argument s,
they needed to do a better job on establishing the
record.  They were obviously concerned that they wa nted
to have all the witnesses to testify in this case - - for
this motion that they might need.  The government
brought, to a certain extent, by indicating that th is
motion was largely a regurgitation of an earlier mo tion
and that we've heard from a lot of these witnesses on
the UCI motion or at some time in the past and that  some
of these witnesses would not be necessary to hear f rom.  

So we talked about witness production.  That's why I put
in an e-mail that I sent out to the parties.  I
indicated that I was not requiring the production o f
anybody other than Colonel Redmon.  I wanted him to  be
able to testify telephonically.  I indicated I didn 't
need to see anybody in person, but I did want to he ar
from Colonel Redmon.  I did want to hear from Mr. V okey.  

And -- and then these other people -- there was a
request for Colonel Favors, General Walker, Lieuten ant
General Helland, General Mattis, and Colonel Jamiso n.
Colonel Jamison's available locally.  But I said th at I
wouldn't require any of those witnesses unless the
defense could give me a better showing as to why I
actually needed to hear from them during the motion
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session.  And I -- but I did indicate to the govern ment,
please -- and the defense, please get phone numbers  for
all of these people so if we need to call them -- a nd I
felt I needed to know more evidence for the motion,  I
would certainly take that up.  So those are some of  the
things we discussed on 20 April.  

And then I was instructed or told by the defense
something I had no knowledge of and that was that
Mr. Vokey -- well, I thought from the phone
conversations, Mr. Vokey was detailed -- detailed
himself.  But in some correspondence I received as part
of the government motion, I've realized that I gues s
Mr. Vokey might have detailed himself.  He was deta iled
to the case by the RDC West, I guess which would ha ve
been him.  And then more importantly, that Lieutena nt
Colonel Simmons as the RDC Pacific -- Lieutenant Co lonel
Phil Simmons was the Regional Defense Counsel Pacif ic I
believe from 2004 to 2007.  And that he was given
detailing authority by the general, General Mattis,  on
12 December 2006 to detail other people to the diff erent
cases involved in the Haditha, Iraq incident that
allegedly occurred during November 2005.  

So General Mattis, who was the Commanding General, U.S.
Marine Forces Central Command or CENTCOM, gave
Lieutenant Colonel Simmons detailing authority whic h the
reason that that was of a concern to everybody,
especially me, was that I replaced Lieutenant Colon el
Simmons and -- around July 23rd of 2007, I became t he
Regional Defense Counsel Pacific.  So we talked rea l
briefly on the phone about -- about that issue.  An d
there was certainly no disagreement by the governme nt
that Lieutenant Colonel Simmons was given that
authority.  

And then the question was, Does that remain with hi s
billet or was that an authority given to him?  Beca use
according to the letter from 12 December 2006, then  I
took Lieutenant Colonel Simmons' place as Regional
Defense Counsel Pacific about seven months later.  I can
also see that there was a letter -- 17 January 2007 .  So
about almost a -- a little over a month later where
Lieutenant Colonel Simmons did detail a bunch of pe ople
to the case.  

So I told the parties that I had no knowledge of th e
detailing of Lieutenant Colonel Simmons, had never



     6

discussed the issue with Lieutenant Colonel Simmons , had
no idea why that -- he was the detailing authority,  who
he detailed, and we never discussed the issue to my
knowledge when I took over as the Regional Defense
Counsel.  I have no recollection of that whatsoever .

I do know that Lieutenant Colonel Simmons is -- tha t the
defense spent the time trying to find Lieutenant Co lonel
Simmons, so we'll see if his memory is the same as mine.
But I don't have any memory of ever discussing the case
with him or his detailing or anything to do with th e
Wuterich case or any of the Haditha cases.  So that was
an interesting issue.

And then I was told that Lieutenant Colonel Vokey
wouldn't be here today and I said I would like to h ave
him available by telephone so that -- in case I had  any
questions even if the parties decided not to call h im
regarding his participation in the case.  That was the
802 conference from 20 April.  

And then before we got on the record today, we talk ed
about witnesses that would be available to testify.   We
talked about Colonel Redmon is waiting, standing by  to
testify now.  We would take him first.  Mr. Simmons  had
a court engagement; we would work around his schedu le,
try to take him next.  And that -- and then whoever  else
the defense wanted to call since it's their motion.   

The last 802 conference was done here in the presen ce of
all parties and the accused.  I think Mr. Puckett w as
out making some copies.  He was not here during the
three or four or five minutes that we talked before  we
got on the record.  And I think Major Marshall was with
Mr. Puckett.  So that was with Mr. Faraj, the accus ed,
and the two prosecutors.  

Okay.  So that's my summary of the 802 conferences,  but
I invite both sides to add anything to my summation  or
correct anything that I said from any of the -- the
three 802 conferences from 8 April, from 20 April, or
from the few minutes before we got on the record to day.  

Government?

TC (Maj Gannon):  Yes, Your Honor.  Nothing to corr ect; just to
add.  From the 20 April 802 conference, the governm ent
discussed the issue of General Conway.  The court a nd
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the defense -- with the defense's agreement specifi cally
mentioned that they did not require us to track Gen eral
Conway down.  They, in essence, withdrew that discr eet
component of their request.  And therefore, I have no
contact information for General Conway at this time .

MJ: Thank you.  You're right.  I never even wrote do wn his
name because there was not an issue, but I should o f
written his name with the other people.  

Mr. Puckett, anything to add?

CC (Mr. Puckett):  No, Your Honor.

MJ: Okay.  Very well, then.  So we're here to litiga te the
motion as a result of the latest CAAF ruling.  And as I
have indicated, I've read the motions and we have t he
Lee case marked.  

So we don't need any objection, but Mr. Puckett, do  you
have anything to say before we call the first witne ss?

CC (Mr. Puckett):  Yes, Your Honor.  

MJ: Okay.

CC (Mr. Puckett):  We would challenge the military judge for
cause --  

MJ: Okay.

CC (Mr. Puckett):  -- from hearing this particular motion.  We'll
reserve the issue of whether or not you need to be
challenged for the entire case.  But if I could be heard
briefly on the rational for that.

MJ: Right.  And we should of done that.  I had a not e up
here to talk about that.

CC (Mr. Puckett):  It's okay, sir.

MJ: Besides the issue of doing the motion -- and tha t was
taking any voir dire or challenge.  So let's do tha t --
let's do that now.  

Do you have any voir dire or are you just challengi ng
me?
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CC (Mr. Puckett):  Well, sir, you sort of laid out your -- what
you recall or don't recall about that period of tim e and
the fact that you were surprised.  But let me just make
some statements here, give you our position --

MJ: Okay.

CC (Mr. Puckett):  -- and then we can go from there .  

Your Honor, we want you -- before you rule on this
challenge, we want you certainly to take some time to
read the Lee case.  Because, first of all, we will be
calling you.  And I'm sorry.  I didn't mean to be s o
familiar.  We will be calling Lieutenant Colonel Da vid
Jones who happens to be you on this motion.  

And here's why:  When you look at the documents -- and
the judge correctly stated his interpretation of th e
process is -- is what happened -- because Lieutenan t
Colonel Vokey was going to participate in the Hadit ha
cases as a counsel for Staff Sergeant Wuterich, the
convening authority detailed by letter -- the conve ning
authority assigned detailing authority to Lieutenan t
Colonel Simmons, the Regional Defense Counsel Pacif ic.  

Now, if you look at the letter, it's identical to t he
letter which granted -- I don't want to get too com plex
too fast here -- it's identical -- sir, the letter that
you have is to Lieutenant Colonel Simmons.  And as you
know, he was Regional Defense Counsel Pacific.  I
believe there's a typo on there that may say RDC We st
somewhere on the letter.  Maybe there's not.  If yo u
don't see that, then I'm mistaken, sir.

Well, let me -- let me -- let me get to the heart o f the
matter.  It should be clear to the court that in or der
to avoid conflict -- Lieutenant Colonel Vokey could
certainly not act as supervisory authority to any o f the
other counsel if he was representing one of the acc used.
And so Lieutenant Colonel Vokey was, in and about t hat
time, assigned detailing authority for the Hamdaniy ah
series of cases, another large multi-defendant
situation.  And so they very cleverly broke that ou t, so
that there wouldn't be any conflict.  

Now, as the court knows and as the court came -- an d
this is the important fact, Your Honor -- the court  came
into this knowledge that I'm about to say before th e
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court became a military judge and that's important for
the Lee case.  You succeeded -- and again, sorry to be
too familiar.

MJ: Oh, that's fine.

CC (Mr. Puckett):  You succeeded Lieutenant Colonel  Simmons as the
RDC Pacific.  Now, there was no subsequent letter i ssued
to you to reaffirm your detailing authority, but yo u
became the detailing authority for these cases.  No t so
much to where you might have to detail additional
counsel.  Although, if there arose an IMC issue, sa y, it
would come to you because you were the next in the chain
of command.  Similarly, the government has taken th e
position throughout that -- and Judge Meeks, the
military judge on 9 March.

CC (Mr. Faraj):  11 March.

CC (Mr. Puckett):  I'm sorry, 11 March -- we have t his in the
transcript -- 11 March 2009, informed our client th at
he -- that his counsel had been relieved.  The exac t
same advice he gave in the Hutchins case he gave to our
client.  And so the government has erroneously brie fed
several times that Lieutenant Colonel Tafoya reliev ed
Lieutenant Colonel Vokey.  Now they, too, perhaps h ad
forgotten or hadn't paid any attention to the fact that
the detailing authority didn't rest with RDC West, it
rested in RDC Pacific.  So when it comes down to
demonstrating -- proving facts for our motion that
the -- that Lieutenant Colonel Vokey was, in fact, not
relieved by the detailing authority, we would have to
call you as -- and we are calling you as a witness to
testify to that.

Now, the case -- the case of Lee, which of course is an
unpublished opinion, but I think it gives -- provid es
some guidance from our parent court here, what sort  of
their interpretation of the law would be -- indicat es
that in accordance -- well, basically they said tha t the
judge in this case was mandatorily disqualified und er
R.C.M. 902(b)(1).  And of course the military judge
recalls giving advice on many, many, many occasions  -- I
will not be a witness for either side in this case and I
am not aware of any matters which may be grounds fo r
challenge.  That means it's the most important
disqualifier that a judge can be part of.
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Now, we have sort of anticipated what your thought
process might be and not -- not to -- to be too
presumptuous here, but the military judge may think ,
Well, Lieutenant Colonel Simmons didn't tell me abo ut
that.  He didn't show me the letter.  I didn't know  I
had detailing authority.  I didn't exercise detaili ng
authority.  I didn't relieve Lieutenant Colonel Vok ey.  

Well, sir, those are all facts in issue which have to be
tested by the adversarial process and, therefore, c annot
be simply a matter of -- well, let me give you an
analysis -- a distinguishing type of situation, sir .
You and I have been in court together before where you
have revealed to the parties that while you were
Regional Defense Counsel, you and I worked on a cou ple
of cases together.  And that's a fact which you rev ealed
to the parties in case there's some bias issue that  they
may want to explore.  That's different than a -- th an a
regulatory disqualification under the R.C.Ms as to
whether or not you're going to be a material and
necessary witness in the case.  

And when it comes to this Hutchins issue, which we're
now styling it as -- as a handle, witnesses have to
testify and be subject to cross-examination.  So th e
point is your answers to the questions doesn't cont rol
whether or not you're a witness, whether you knew
anything or didn't know anything.  And we believe,
therefore, that you are disqualified -- mandatorily
disqualified under the R.C.Ms and under the analysi s of
the case law here from hearing this motion.

MJ: Okay.  So you don't wish to do any voir dire?  Y ou just
wish to make the challenge based on the R.C.M. or
statutory law and the Lee case?

CC (Mr. Puckett):  Well, sir, we can -- no, we don' t want to do
any voir dire because we already have the evidence
before the court that you are, in fact, in that pos ition
to give evidence.

MJ: Okay.

CC (Mr. Puckett):  And we don't believe that simple  voir dire and
you sort of making a determination in your own mind
that, well, I don't know anything; therefore, I won 't be
of help to any side is not your call to make.
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MJ: Government, any voir dire or challenge?  Anythin g else?

TC (Maj Gannon):  Yes.  The government has voir dir e, Your Honor.

MJ: Okay.

TC (Maj Gannon):  I'm going to have something marke d, sir.  It's
attached to the motion.  While that's being marked,  Your
Honor, can you please state for the record, sir, wh en
you were -- when you were -- when you were assigned  the
position as the Regional Defense Counsel based out of
Okinawa, which I believe is referred to as RDC Paci fic?

MJ: You mean when I took over -- when my orders beca me
effective?

TC (Maj Gannon):  Yes, sir.

MJ: I don't know the exact date, but we could look i t up.  I
finished the Hamdaniyah case with Mr. Faraj and you  -- 

TC (Capt Gannon):  Yes, sir.

MJ: -- on a Friday.

TC (Maj Gannon):  Yes, sir.

MJ: And the next day on Saturday, I went to Okinawa and took
over duties as RDC Pacific.  So I think it was arou nd
July 23rd -- or somewhere around there -- of 2007.

TC (Maj Gannon):  Can you describe for us, sir, the  process of
turnover that you engaged in, if any, with Lieutena nt
Colonel Phil Simmons, then the RDC Pacific?

MJ: We just talked about some of the duties.  I don' t
remember exactly how long he was there, that we wer e
there together.  But we talked about the duties of being
the Regional Defense Counsel, about how to get to H awaii
and Iwakuni, about what my responsibility would be as
far as how many cases I would be allowed to take.  That
was a major issue, because he had been going all ov er
doing Hamdaniyah cases and other cases as the RDC
Pacific.  And Colonel Favors was the new Chief Defe nse
Counsel of the Marine Corps, and she did not want m e to
take any cases or very, very few.  And that was a s ource
of frustration for me at the time.  So I spoke with  him
quite a bit about that issue and what he was doing.
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TC (Maj Gannon):  How long did the --

MJ: He helped me check in I guess.

TC (Maj Gannon):  How long did the turnover process  take place,
sir?

MJ: I don't remember.  I don't remember how long he was
there and I was there at the same time.  I want to say
it wasn't very long.  Maybe a week or so or less.

TC (Maj Gannon):  I've never been there, sir, so fo rgive my
ignorance.  Is this a situation where you take over  his
office?  It's the same -- you're working out of the  same
physical plant, and you're taking over his desk?  H is
computer?  His office?

MJ: Right.

TC (Maj Gannon):  Okay.

MJ: I took over his entire office.  And if I remembe r, he
was already all checked out of the office by the ti me I
got there.  He had already had all his things gone.

TC (Maj Gannon):  So he had removed his files from the office,
sir.

MJ: To the best of my knowledge, yes.

TC (Maj Gannon):  Has -- since the time that you we re occupying
that office and functioning as the Regional Defense
Counsel, did you have occasion to stumble upon any work
product or anything that existed that Lieutenant Co lonel
Simmons had left behind?

MJ: No.  You're talking about regarding this case?

TC (Maj Gannon):  Regarding any case, sir.

MJ: No case to my knowledge and I certainly had noth ing on
this case.

TC (Maj Gannon):  Roger that, sir.  

And then specifically with this case, the United States
versus Wuterich, are you familiar with the fact -- I
know you are, sir, but I'm going to ask these quest ions
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just to capture on the record -- are you familiar w ith
the fact that the, quote/unquote, Haditha cases
encompass a number of cases?

MJ: I am.

TC (Maj Gannon):  And there were accused that were charged or
investigated that were associated with the actual
shooting event, i.e., the alleged unlawful killings  of
24 Iraqi civilians on November 19, 2005; that that' s a
component of the cases?

MJ: Yes.

TC (Maj Gannon):  And that there's another subset o f cases that
we've called the reporting piece where those accuse ds
are more in the chain of command and they were look ed at
for the efficacy and proficiency with which they
reported this incident?

MJ: I'm aware of that.

TC (Maj Gannon):  Sir, did you ever consult with Li eutenant
Colonel Simmons about either the shooting aspect of  the
alleged misconduct or the reporting aspect of the
alleged misconduct?

MJ: Not to my knowledge.  We never discussed Haditha  cases
to my knowledge.

TC (Maj Gannon):  Did you ever talk with him about this notion
that there was a detailing authority resident in
Lieutenant Colonel Simmons?

MJ: Not to my knowledge.  I was very surprised to he ar about
this last week.

TC (Maj Gannon):  I have had marked as -- I guess i t would be CXV.
I'll show this to the defense before I show it to t he
military judge.

Your Honor, I'm going to go ahead and hand you Appe llate
Exhibit CXV and ask you to take a moment to look at
that, sir.

MJ: Okay.  I've seen this.  It was part of your moti on.  

TC (Capt Gannon):  Yes, sir.
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MJ: This is a letter from General Mattis to Lieutena nt
Colonel Simmons giving him detailing authority.

TC (Maj Gannon):  Sir, have you ever seen that lett er in terms of
did Lieutenant Colonel Simmons pass that letter to you
in the summer of I guess it would be 2007 when you did
turnover?

MJ: No.

TC (Maj Gannon):  Prior to today, were you aware of  whether or not
detailing authority had -- where that actually resi ded?  

In other words -- I guess I could ask the question
again.  Did you have any inkling that you may be --  that
there was a possibility that an argument could aris e
that you were a detailing authority in this case?

MJ: You asked me did I know today?

TC (Maj Gannon):  Yes, sir.

MJ: I knew today because of our 20 April 2011 802 co nference
where this issue was raised by the defense.

TC (Maj Gannon):  Prior to that April -- that 802 c onference, sir?

MJ: I had no knowledge whatsoever that Lieutenant Co lonel
Simmons was the detailing authority or that he had a
letter from General Mattis detailing him -- having him
detail the cases.  That was very surprising to me a s to
why the RDC Pacific would have been given detailing
authority.  But I can understand it, I guess having
looked at it, that Colonel Vokey couldn't detail pe ople
I guess once he took the lead case.

TC (Maj Gannon):  And have you consulted in any way , shape, or
form in your capacity as the Regional Defense Couns el
Pacific on this case or even the -- any of the shoo ting
or reporting piece cases that are referred to
collectively as the Haditha cases?

MJ: No.  I had no consultation or participation in t he
Haditha cases.

TC (Maj Gannon):  I'm going to take Appellate Exhib it CXV back and
leave that with the court reporter.



    15

Sir, the government has no further voir dire and do es
not -- does not have any challenge for the military
judge.  Thank you, sir.

MJ: Okay.  Mr. Puckett, you're standing.

CC (Mr. Puckett):  Yes, sir.  His questions raised some questions
that we would like to pose to the court.

MJ: Sure.

CC (Mr. Puckett):  Your Honor, do you remember rece iving a
turnover binder from Lieutenant Colonel Simmons?

MJ: I don't remember receiving a turnover binder.  I
remember him helping me specifically with -- I will  say
this, I am very ignorant on computers, and Lieutena nt
Colonel Simmons is a genius on computers.  And I do  know
that he -- when he left the office, he left all of
his -- or he did some things I guess with the compu ter
so I would have access to cases or something.  I'm not
exactly sure what he did, because I don't ever reme mber
using it.  But I know he fixed my computer and did a few
things before he left on the computer.

CC (Mr. Puckett):  Well let's explore that a bit, Y our Honor.  In
the old traditional sense of having actual -- a big
notebook full of information, do you recall receivi ng
that from him because he recalls making it availabl e to
you?

MJ: I don't remember getting a notebook, but I could  have.
You know, it's almost four years ago.  I just have no
memory of getting a notebook from him.

CC (Mr. Puckett):  And even if there weren't a note book, sir, or
one that you remember, do you remember going throug h all
of his files and discovering this detailing letter?

MJ: No.  I've never gotten -- I never went through m ost of
his files.  I simply ended up deleting a lot of the
files from my memory because -- yeah.  I just -- I don't
have any knowledge of ever discussing this with him .

CC (Mr. Puckett):  Sir, do you agree that if you we re the
detail -- if you became the detailing authority, ev en
unwittingly, that you would have necessarily had to  act
on IMC requests that may have filtered up as the
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detailing authority for the Haditha cases?

MJ: Okay.  You're saying if this -- if the detailing  had
come to me and not -- because I'm looking at this l etter
and it looks like it's detailing authority to Lieut enant
Colonel Simmons, not to me.  But you're saying if t his
is job specific, would I have been the person to ac t on
IMC requests if this authority from General Mattis went
from Lieutenant Colonel Simmons to me?  I imagine I
would have.

CC (Mr. Puckett):  Yes, sir.  And you also understa nd then that if
there were any -- any kind of requests by any couns el to
be relieved for good cause, that the detailing auth ority
would be the individual who would do that?

MJ: The detailing authority could be one party who c ould
relieve somebody for good cause I would imagine.

CC (Mr. Puckett):  Yes, sir.  And of course, as we all know and
are becoming even more familiar with, that -- that
process would have had to have run through a milita ry
judge and been approved and so forth.  But you
understand that the detailing authority is normally  also
the relieving authority?

MJ: Right.

CC (Mr. Puckett):  Okay.  And you understand that i f that
detailing authority devolved to you as the Regional
Defense Counsel Pacific, that would have been you?

MJ: Right.  I took Lieutenant Colonel Simmons' spot or job.

CC (Mr. Puckett):  Right.  Exactly, sir.  So in the  absence of
evidence to the contrary; for instance -- let me ju st
use an example -- unless -- unless there were a let ter
that were issued by General Mattis upon Colonel Sim mons'
retirement that directed detailing authority be ves ted
in someone else, normally all of our authorities as
officers in billets survive to the succeeding holde r of
the billet.

MJ: Are you asking me if I agree with that?

CC (Mr. Puckett):  Yes, sir.
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MJ: I don't know.  I would assume that if -- I guess  if
the -- I don't know the answer to that.  If this le tter
were to put delegation to the detailing authority t o the
RDC Pacific, I would agree with that.  I don't know  how
I feel for the fact that the letter is written to
Lieutenant Colonel Simmons and him personally and i t's
giving him the detailing authority.  But the to lin e is
Lieutenant Colonel Philip Simmons.  The subject lin e is
Lieutenant Colonel Philip Simmons.  Nowhere in here  does
it say to RDC Pacific.  I would agree with you that  it
would have devolved to me somehow to settle these i ssues
if it would have said RDC Pacific.  It does not.  I t's
to him specifically and him purposefully.  So I hav e no
idea why it's to him specifically.

CC (Mr. Puckett):  Yes, sir.  Understand that.  Tha t's all good
observation.  But my point is in the absence of som e
different decision made by General Mattis -- first of
all, forget about the Haditha cases and detailing
authority.  Would you agree that all of the duties for
which the RDC Pacific is responsible and for which for a
period of time Lieutenant Colonel Simmons was
responsible became your responsibility?

MJ: I agree with that.

CC (Mr. Puckett):  So if there was an additional sp ecial
responsibility that were assigned to him because he  was
in that job and not RDC West and might be conflicte d,
could you agree that even unwittingly those duties may
have devolved upon you?

MJ: I agree with that.

CC (Mr. Puckett):  And do you not agree that that t hen makes you a
witness in this case?

MJ: I don't know if I agree with that.  I'd like to think
about that issue.  But I can see where you're comin g
from.  That -- in other words, that at this point y ou
would like to know if I had that detailing authorit y or
how it got to me or what my knowledge would be, et
cetera.  Just like I would like to know from Lieute nant
Colonel Simmons because I don't really remember exa ctly
what folder he gave me or what occurred four years ago,
so.
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CC (Mr. Puckett):  But, sir, let me -- let me just go one step
further.  If it becomes apparent to this court in i ts
analysis of the letter and of the situation as it
existed, we can -- we actually have Lieutenant Colo nel
Simmons on standby and would like to present his
testimony if that's okay at this time.

MJ: Okay.  I think one of the issues for the governm ent was
that when we talked about the 802 conference, you w ere
worried about Colonel Redmon's schedule indicating that
you had him available at 8:30 due to the -- I'll ju st
put on the record -- the judge not getting his lugg age
until this morning because my luggage was lost.  I came
to court late and Colonel Redmon will have to be on
standby.  We'll have to call him if you need to, to  take
a break, and let him know we'll have to deal with h is
testimony later.

The defense's position is that I am not -- that I - -
they are challenging me for cause to even hear the
motion.  So before we can get to the motion, we can 't
hear from Colonel Redmon.  We're going to have to h ear
from Lieutenant Colonel Simmons and take his testim ony
and that might be helpful not only for the defense to
make their case, but it might be helpful for me als o to
hear from him and what he remembers about our turno ver
to tell you the truth.

CC (Mr. Puckett):  Yes, sir.

MJ: So I wouldn't mind hearing that testimony as par t of
this because if you are going -- if you are -- as I
understand it, your position is you're challenging me
for cause at this point, correct?

CC (Mr. Puckett):  Yes, Your Honor, that's correct.

MJ: Okay.

CC (Mr. Puckett):  By way of a motion or however yo u want to
consider it.

MJ: Okay.  So if that's the case, I definitely would  like to
hear from Lieutenant Colonel Simmons and see what h e
remembers and what he may have told me or files he may
have left me, et cetera.  I would like to hear from  him
and see if his memory is better than mine about wha t
occurred.  
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Government, you're standing?

TC (Maj Gannon):  Yes, I am, Your Honor.  And I agr ee with the
court's course of action so far.  Here's my concern  and
I'm just throwing it out there, sir.  The defense h as
basically moved and challenged you at this point.

MJ: So you don't think I should hear from Lieutenant  Colonel
Simmons?

TC (Maj Gannon):  So I think you need to rule, sir,  on the
challenge as it exists right now so that -- before we
can go forward any further.  Now, I'm not objecting  to
you taking and listening to Lieutenant Colonel Simm ons'
testimony; however, I think that for the record we need
a ruling now based on any showing they've made or f ailed
to make that you can or cannot sit.  Because I woul d
think that Lieutenant Colonel Simmons' testimony wi ll be
part and parcel to this motion.  So the government would
respectfully request that you at least consider mak ing a
ruling now so that the record is clear.  We can tak e a
break if the military judge wants some time to look  at
some authorities or to slow this process down.  But
before we hear any testimony or do anything in term s of
litigation, the government moves that we take a -- we
take a pause and that you rule on this motion, sir.

MJ: Okay.  Defense, any objection to that?

CC (Mr. Puckett):  Yes, sir.  This is actually a mo tion to
challenge you under the R.C.M. to sit as military j udge,
because you're going to be one of our witnesses.  I n
order to rule on that motion as to whether or not t o
disqualify yourself under the rules, we'd like to
present evidence and be able to argue that evidence .

MJ: Okay.  I'm going to go ahead and hear from the w itness
at this time.  I agree with the defense.  I'm not g oing
to make the ruling right now.  I am -- it's a rulin g
challenging me for cause, so if I'm going to hear t hat
I'd like to have all the evidence that I think I mi ght
need to make that decision including from Lieutenan t
Colonel Simmons.  And I'd like to hear what his
recollection is about the incident.  So let's keep our
places for just a moment.

The court's in recess.
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[The Article 39(a) session recessed at 0941, 25 Apr il 2011.] 

[The Article 39(a) session was called to order at 0 956, 
25 April 2011.] 

MJ: The court is called to order.  All parties prese nt when
the court recessed are once again present.

Evidently we have Mr. Simmons on the line.  

So government, please.

TC (Maj Gannon):  Yes, sir.

Mr. Simmons, can you hear me?

WIT: I can.

TC (Maj Gannon):  This is Major Nick Gannon, sir.  Good afternoon.
I'm going to go ahead and swear you in.  But before  I do
that, sir, are you in a place where you can testify
without being disturbed?

WIT: I am in a place where I can testify without bei ng
disturbed and congratulations, Major Gannon, on the
promotion.

TC (Maj Gannon):  Thank you, sir, very much.  I app reciate that.  

In addition to that, sir, do you have any materials
that -- in front of you?  Any papers or any other
references?

WIT: I have my paramedic study guide in front of me that I
was going through, but it doesn't relate to this ca se at
all.

TC (Maj Gannon):  Okay, sir.  If I could please res pectfully
request that you put aside any papers that you may have
and not refer to them without -- without Mr. Pucket t
directing you to do so, sir.

WIT: Certainly.

TC (Maj Gannon):  Thank you very much, sir.
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Lieutenant Colonel Philip Simmons, USMC, Retired, was called as a 
witness by the defense, was sworn, and testified as follows: 

DIRECT EXAMINATION 

Questions by the prosecution: 

Q. You are Lieutenant Colonel Phil Simmons, USMC, Re tired?
A. Correct.

Q. And you've formally -- your last billet before yo u left
active duty, please, sir.

A. My last billet was the Regional Defense Counsel f or the
Pacific Region.

TC (Capt Gannon):  Thank you very much, sir.  I'm g oing to go
ahead and turn you over to Mr. Puckett.  Stand by,
please.

MJ: Did we get your city?

WIT: Yeah.

MJ: Mr. Simmons, this is Lieutenant Colonel Jones.  How are
you?

WIT: Well, thank you.

MJ: Good.  Did we get your city and state?

WIT: Arch Cape, two words, Oregon.

MJ: Okay.  Thank you.  

Mr. Puckett, please.

Questions by the defense: 

Q. Mr. Simmons, this is Neal Puckett.  How are you, sir?
A. Well.  Thank you.

Q. Good, sir.  You mentioned studying some materials .  What
is your current occupation, sir?

A. I am currently a student.

Q. A student.  Okay.  Studying what, sir?
A. Yes.  I'm studying to get a paramedics certificat ion.
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Q. And is that to work as a paramedic?
A. Correct.

Q. Okay.  That's laudable, sir.

Sir, we have some questions concerning your last du ty
station and the last duties that you performed.  Si r, do
you remember while you were serving as RDC or Regio nal
Defense Counsel Pacific being assigned detailing
authority for the group of cases known by the monik er
"Haditha"?

A. I do.

Q. And how did that come about, sir, and why did it come
about?

A. This is several years ago.  I -- at the time, I - - I was
involved in another set of cases referred by the mo niker
"Hamdaniyah cases" or "Pendleton 8 cases."  It was a
group of cases stemming from an incident in Hamdani yah,
Iraq, I think in 2006.  And I was involved in one o f
those cases as a counsel.  

And at the time, my understanding in working with t he
Chief Defense Counsel of the Marine Corps, when the
Haditha cases came out, there was concern -- at lea st my
understanding from the Chief Defense Counsel, the
concern was that the Regional Defense Counsel for t he
West Region, Lieutenant Colonel Vokey, was -- had a
client or a perspective client; had -- you know, ha d a
relationship with one of the accused from the Hadit ha
cases.  I mean, the client or the -- one of the kid s in
the Haditha cases was talking to Lieutenant Colonel
Vokey.  And the Chief Defense Counsel had some conc erns
over Lieutenant Colonel Vokey's ability to properly
detail all counsel or all the accused for those cas es.
And so she had directed me to perform that duty.

Q. And do you recall whether or not Lieutenant Colon el
Vokey received similar direction or detailing autho rity
in [inaudible]?

A. For the Haditha?

Q. No, no.  For the Hamdaniyah cases?
A. Yeah.  You know, I don't know who detailed Hamdan iyah.

I know I didn't.  And I -- and I -- I don't know if
Vokey had it or not.  I would suspect that would be  the
case.  
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Q. Okay, sir.
A. Because the CDC did not detail.  She delegated th at task

to her subordinates.

Q. Okay, sir.
A. I know Vokey did not have a Hamdaniyah case.

Q. Right.
A. So I can only presume that he was the detailing

authority.  I mean, I can -- I was IMC but I was ne ver
detailed to that case.  I was involved with the IMC
process.  I was not involved as a detailed counsel.

Q. Understand, sir.  Well, we're going to hear from
Lieutenant Colonel Retired Vokey later, but I was j ust
curious as to what your knowledge of that was.  So
what -- so that to your understanding was orchestra ted
or coordinated through the Chief Defense Counsel of  the
Marine Corps?

A. Yes.  The Chief Defense Counsel of the Marine Cor ps was
the one who gave detail authority to her subordinat es.
That was my understanding.

Q. Now, one of the -- one of the facts or consequenc es in
issue here, sir, is that I -- you know, perhaps bec ause
no one contemplated any of these cases lasting beyo nd
people's retirement, you are -- you are given that
detailing authority in a letter.  Do you recall see ing
that letter, sir, back in December of 2007?

MJ: Six.

CC (Mr. Puckett):  Six.

WIT: I do.  My recollection -- I haven't looked at i t
recently, but my recollection is that it came from the
MEF Commander.  I believe it was the MEF Commander who
issued that.  But it was from a commanding general.   It
was from the commander who issued that to me.

Questions by the defense (continued): 

Q. Okay, sir.  And that -- and we have a copy of tha t
letter actually and it was General Mattis at the ti me.
Do you recall General Mattis being the commander?

A. Yes, I certainly do.  Yeah.  He was the commander .  He
was the commander of the MEF at the time.
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Q. Okay, sir.  Do you know -- do you know if the fac t that
you're -- that you were, in fact, a sitting regiona l
defense counsel had anything to do with the fact th at
you were made one of the detailing -- well, the
detailing authority for the Haditha cases?

A. Yes, I do.  My -- I mean, I wasn't -- I was the R DC.
The CDC -- the Chief Defense Counsel had three
subordinates, three Regional Defense Counsel
subordinates.  One in the East, one in the West, an d I
was in the Pacific.  And she chose me in the Pacifi c to
perform this duty.

Q. Do you know why she chose you as opposed to let's  say
RDC East?

A. You know, I don't know why she chose me other tha n I was
all -- I was at Camp Pendleton a lot because of my
Hamdaniyah case.  She certainly could -- she certai nly
could have chose RDC East, because he also was at
Pendleton quite a bit.  He had a Hamdaniyah case as
well.  She chose me for whatever reason she chose m e.  I
don't know the reason.

Q. Well, now, sir, I'm assuming by -- by your knowle dge
here about her -- or her involvement, the Chief Def ense
Counsel of the Marine Corps, that there were discus sions
about -- about how to do this.  Is that right?

A. Sure.  Yeah.  We certainly spent I'd say quite a bit of
time discussing this.

Q. Well, was there any -- was there any thought give n to
assigning some other judge advocate lieutenant colo nel
or colonel in the Marine Corps to be a detailing
authority?

A. No, no.  I mean, I -- I do recall discussing with  her
and I do recall that it was -- you know, it wasn't going
to be Lieutenant Colonel Vokey because he was -- he  was
involved.  He was already tied into this.  So it wa s
going to be Scott, that was Lieutenant Colonel Scot t
Jack or myself.  And so she chose me.

Q. Okay, sir.  Now let's move to the time in your me mory
when you recall preparing for retirement and actual ly
retiring.  Did you have an opportunity to turn over  your
duties in any kind of way, shape, or form to your
successor?

A. I did.
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Q. And who was your successor?
A. Lieutenant Colonel David Jones.

Q. Okay.  And what -- can you describe for us what y ou
recall of that turnover process?  How did you do it ?

A. You know, it was a I would say somewhat typical f or a
Marine Corps officer turnover where we spent a coup le of
days -- not -- maybe not -- maybe a full day in tot al
over the span of a few days, a few hours at a time --
not more than two or three days though -- primarily  in
my office going through the files that I kept and t hat I
used to perform my duties.

Q. Were those electronic files or hard copy files, s ir, or
both?

A. That -- you know, I do most of my work electronic ally,
so I believe the majority was electronic.  I certai nly
may have transferred some hard files as well.  I do n't
recall that.

Q. Sir, do you recall mentioning to him that you had  been
also assigned -- perhaps we could call it -- as an
additional duty not normally associated with RDC Pa cific
detailing authority for a group of cases that were going
to be tried, if at all, at Camp Pendleton, Californ ia?

A. I don't recall that specifically.  I mean, I know  -- I
know he was aware of my involvement in the Californ ia
cases in general, because that's what I was doing a t
that time in my life.  I was spending a lot of time  at
Camp Pendleton.  But I don't know if I specifically
discussed with him the assignment I was given regar ding
detailing of the Haditha cases or not.

Q. Well, sir, in your turnover files, let's talk abo ut
electronic files.  Would the detailing letter have been
resident in those files somewhere?

A. I don't know.  That I do not know if I included t hat in
the RDC office files or not.  I know if I had to fi nd
it, I could probably find that letter going through  my
electronic files because I keep all my electronic f iles.
I don't recall if I ever placed that letter in a
separate -- let's call it RDC PAC file or not.  I d on't
know the answer to that.  I suspect I probably did not.
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Q. But -- but whether or not you did, a search of th ose
files even today might -- might reveal that it's th ere
somewhere resident, accessible to the current RDC?

A. Well, if they exist.  I mean, my -- my recollecti on is
that I turned over a set of files mostly on kind of  like
how to do business type files.  Like, you know, it was
electronic files that I would use to do my day-to-d ay
tasks.  And so, you know, were those files still
present, then yes, a search of them would, you know ,
determine whether the file was there or not presumi ng
that it hadn't been deleted if it was there.

Q. But, sir, would it be fair to say that you were c hosen
to be the detailing authority for the Haditha cases
primarily and exclusively because you were a sittin g
regional defense counsel?

A. I think that's fair, yes.

Q. And -- and it just so happened that the RDC bille t you
had was RDC Pacific?

A. It was RDC PAC at the time, correct.

Q. Now, at the time you retired, do you recall there  being
any discussion or correspondence that sought to tra nsfer
the responsibility as detailing authority for the
Haditha cases to some other billet or some other
officer?

A. No, I don't believe that was ever discussed or
contemplated.

Q. Okay.  One moment, sir.

Mr. Simmons, how long did you spend in the Marine C orps?
A. Twenty -- I think just shy of 22 years, 21 and a half

years or so.

Q. Sir, is it your experience in the Marine Corps th at when
you leave a job -- defense counsel, chief trial cou nsel,
senior trial counsel, regional defense counsel -- t hat
the -- your successor in that billet assumes all th e
same duties and responsibilities that you are leavi ng?

A. Well, in the Marine Corps, certainly.
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Q. Well, that's what I mean.  In the Marine Corps.
A. Sure.  I mean, it's a little more difficult in de fense

specifically because you can't transfer a defense c ase.
But as far as duties, then, yes, generally speaking , the
successor in billet assumes the duties of the perso n he
is relieving.

Q. But in terms of the budget, the geographic area, the
supervisory responsibilities, detailing authority f or
that matter perhaps of -- when it arises, would you  --
in normal Marine Corps tradition and organizational
structure and procedure, would you consider all dut ies,
unless otherwise removed, would transfer to your
successor?

A. Yeah.  I mean, I think it's fair.  It's a fair
[inaudible], especially in general.  As a general t erm
as a Marine Corps officer, that's certainly fair.

CC (Mr. Puckett):  Very good.  

Okay, sir.  I have no further questions.  He's avai lable
for cross-examination.

MJ: Cross-examination.

TC (Maj Gannon):  I request a ten-minute recess, si r.  We were not
given notice of this witness.  I want to go through  some
files I've got.

MJ: Okay.  Very well.  

Mr. Simmons, we're going to take a short recess and  give
the government a chance to formulate some questions  and
then we'll get back in touch with you.  Can we just  call
you back in a few minutes?

WIT: You can.  I would ask that it be relatively soo n.  I'm
going to be on call here pretty quick to respond to  fire
calls.  I don't want to have to step away if a call
comes in while I'm on call.

MJ: Okay.

WIT: So if I could be --

MJ: Probably about -- probably about ten minutes?

WIT: Easy --



    28

MJ: Okay.  We'll call you back between 10 and 15 min utes,
okay?

WIT: Thank you.

MJ: Okay.  Very well.  The court's in recess.

[The Article 39(a) session recessed at 1011, 25 Apr il 2011.] 

[The Article 39(a) session was called to order at 1 027, 
25 April 2011.] 

MJ: The court is called to order.  All parties prese nt when
the court recessed are once again present.

We have Lieutenant Colonel -- or Mr. Simmons back o n the
line again for cross-examination.  

Major Gannon, please.

TC (Maj Gannon):  Thank you, sir.

CROSS-EXAMINATION 
 
Questions by the prosecution: 

Q. Sir, it's Major Gannon.  Can you hear me okay?
A. Yes.

Q. Sir, did you -- when you conducted turnover with
Lieutenant Colonel Jones for the RDC position in
Okinawa, did you do that in person or over the
telephone, sir?

A. I don't know -- I'm sure we talked on the phone p rior to
us changing billets.  I know we've spoke either in
e-mail or on the phone at least a bit.  But the maj ority
of any -- of the turnover was in my office -- or in  the
office.

Q. And so that would be physically in your presence with --
with Lieutenant Colonel Jones there physically with  you?

A. Yes, in Okinawa Japan.

Q. And at that time, you would have had access to yo ur
electronic files and to your physical files in your
office in Okinawa, sir?

A. Yes.
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Q. Sir, did you prepare a turnover binder to the bes t of
your recollection?

A. Yeah, I think I did.  Actually I'm pretty certain  I did.
I always had in the past for previous jobs.  I don' t --
I had a pretty good feeling I did in this case just
because that's what I do.  So, yes, I believe that I
did.

Q. Okay, sir.  Now, if I recall your testimony from direct
examination, you cannot recall as you sit here toda y
whether or not the letter that Mr. Puckett referred  to,
which is a letter that details -- or excuse me -- t hat
gives detailing authority to you from December of 2 007,
you do not -- excuse me, 2006 -- if I remember your
testimony correctly, you do not have a recollection  of
placing that letter in the turnover binder you may have
prepared?

A. No.  In fact, I don't believe I did.  I can -- if  I had
a turnover binder, I do not believe that that lette r
would have been in there.  Actually I'm pretty cert ain
of it.  I am certain of it.  If I did a turnover bi nder,
it would have been policies and procedures type of
stuff.  I don't -- I don't -- I do not believe that
letter would have been in a turnover binder.

Q. Okay, sir.  Roger that.  Understood.  

Now, in addition to that, sir, if I remember your - -
recall your testimony, you do not as you sit here t oday
recall having any discussions with Lieutenant Colon el
David Jones about this notion of detailing authorit y for
the Haditha or any other cases.  

Is that accurate, sir?
A. I'm sorry.  Can you -- I got sidetracked.  Can yo u say

that again, please?

TC (Capt Gannon):  Yes, sir.  If I recall your test imony from
direct examination correctly, I believe you indicat ed
that you do not -- as you sit here today, you do no t
have any recollection of having any discussions wit h
Lieutenant Colonel David Jones about detailing auth ority
for the Hamdaniyah cases or any other cases?

MJ: Or Haditha?

TC (Maj Gannon):  Excuse me.  The Haditha cases or any other
cases.  I apologize.  I misspoke.
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Thank you, Your Honor.

WIT: Yeah.  What tied me up was the any other cases.   I'm
fairly certain that we at least discussed that CDC had
detail authority for RDCs.  I'm pretty sure I discu ssed
that with him.  I certainly would have.  That's kin d of
an important thing.  But I don't recall specificall y for
Haditha or Hamdaniyah.  If that was the question, t he
answer is yes.

Questions by the prosecution (continued): 

Q. Okay, sir.  Thank you.  I did not understand that
distinction and now I do.  So let me try to -- let me
try to make sure the record is clear.  You may have  had
a conversation with Lieutenant Colonel Jones about the
fact that the Chief Defense Counsel for the Marine Corps
had detailing authority for the various regional de fense
counsels.  

Is that accurate?
A. Yeah.  I am fairly certain I discussed that, at l east in

concept, with him.

Q. But you -- as you sit here today, you do not have  any
specific recollection of discussing with Lieutenant
Colonel David Jones during the turnover process abo ut
this notion that any detailing authority for the Ha ditha
cases had been delegated to yourself, sir?

A. I don't -- I don't recall telling him that.  I ma y have,
but I don't recall if I did or not.  I don't have - - I
don't recall.  I mean, I don't -- I mean, we -- I m ean,
I don't think -- I don't recall discussing in detai l
with him my duties at Camp Pendleton, either in
Hamdaniyah or Haditha.  I mean, I don't recall deta iled
discussions with him.  I think he -- I mean, he kne w
what I was doing in general and I certainly may hav e
discussed with him in general.  But I don't recall that
as part of my -- as part of my turnover with him, I  do
not recall specifically stating my -- you know, I w as
detailed -- had detailing authority for Haditha cas es.
I do not recall ever telling him that.

Q. Understood, sir.  Thank you.  

And then lastly if I recall on direct examination w hen
you were discussing with Mr. Puckett sort of the lo gic
or the rational for you, Lieutenant Colonel Phil
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Simmons, being given detailing authority for the Ha ditha
cases, it was because of what could be described as  an
apparent conflict that the Regional Defense Counsel
West, Lieutenant Colonel Vokey, had at the time.  

Is that true, sir?
A. Yes, no doubt.

Q. Because he was speaking with an accused associate d with
the Haditha allegation of misconduct, correct, sir?

A. My understanding was he -- he was involved in som e
manner with one of the potential accused -- actuall y one
of the accused in the case.

Q. Yes, sir.  And did you know, sir, that he was spe aking
with Staff Sergeant Wuterich?

A. I mean, I don't recall the name specifically.  It  was
one of the -- the lead guy.  I recall whoever the l ead
guy was, the lead accused for that series of cases,  that
he was talking to the lead guy.  The lead accused f rom
the government's standpoint.

Q. Understood, sir.  So you were aware of -- when yo u were
told you were receiving detailing authority, you we re
aware of a preexisting relationship that Lieutenant
Colonel Vokey had with the leader or the guy in cha rge
of the allegations of misconduct surrounding the Ha ditha
event?

A. My understanding was that there -- the government  had
identified someone who was the -- you know, the mos t
seriously culpable and Lieutenant Colonel Vokey had  had
some relationship with him, you know, prior to char ges
being filed.

Q. Understood, sir.  And that was also prior to you being
given detailing authority for the Haditha cases?

A. Yes.

TC (Capt Gannon):  Sir, I really appreciate your ti me today.  

I don't have any further questions for you.  Please
stand by.

MJ: Anything further?

CC (Mr. Puckett):  No, Your Honor.

MJ: Very well.  
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Mr. Simmons, thank you for your testimony.  We're g oing
to excuse you.

WIT: Very well.  Thank you.

[The witness was excused and the telephonic connect ion was 
terminated.] 

CC (Mr. Faraj):  Our next witness is Lieutenant Col onel Colby
Vokey, Retired.

MJ: Okay.  For this same issue, right?

CC (Mr. Faraj):  Yes.  For the -- 

MJ: Okay.

CC (Mr. Faraj):  We're just going to take -- we're going to call
him again, but we're just going to call him on this
particular issue.

MJ: All right.  

Very well.  The court will be in brief recess.

[The Article 39(a) session recessed at 1035, 25 Apr il 2011.] 

[The Article 39(a) session was called to order at 1 037, 
25 April 2011.] 

MJ: The court is called to order.  All parties prese nt when
the court recessed are once again present.

Mr. Vokey was unavailable by phone, so the defense just
indicated before we came back on the record that th ey
wanted to proffer something as an officer of the co urt.
And if necessary, we'll still call Mr. Vokey.  

So Mr. Faraj, please.

CC (Mr. Faraj):  I spoke to Mr. Vokey about this is sue and he
would say that he was given a similar letter in the
Hamdaniyah case; that he understood the letter to d etail
him in his capacity as RDC West.  And it is his opi nion
that those duties would have been passed on to his
predecessor in the Hamdaniyah cases -- successor in  the
Hamdaniyah cases.  He has no knowledge of what happ ened
in the -- with respect to the Haditha cases, but he  does
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know that lieutenant -- then Lieutenant Colonel Sim mons
was the detailing authority similar to what he got in
Hamdaniyah.

MJ: Okay.  So as far as Hamdaniyah cases, he was giv en a
similar letter and that letter was addressed to him
specifically or as the defense counsel -- Regional
Defense Counsel West?

CC (Mr. Faraj):  He does not recall, but he does --  based on his
conduct in the case and his discussions with the CD C, he
was always under the impression that whoever his
successor was going to be would have picked up that  --
that authority.

MJ: Okay.  Any objection to me considering the proff er by
the government?

TC (Maj Gannon):  Yes, sir, we object.  We want to hear from the
witness, sir.

MJ: Okay.  Very well.  We'll try to get him again on  the
phone.  

The court will be in brief recess.

[The Article 39(a) session recessed at 1039, 25 Apr il 2011.] 

[The Article 39(a) session was called to order at 1 040, 
25 April 2011.] 

MJ: The court will come to order.  All parties prese nt when
the court recessed are once again present.

I'm not going to take the proffer given by Mr. Fara j.
There was an objection by the government, and we ha ve
Mr. Vokey standing by to give testimony.  He's on t he
phone at this time.  

Government, please swear him in.

TC (Maj Gannon):  Mr. Vokey, sir.  It's Major Nick Gannon.  How
are you, sir?

WIT: Hey, good.

TC (Maj Gannon):  Can you hear me okay, sir?
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WIT: I can.

TC (Maj Gannon):  Are you in a place where you can testify safely
and without being disturbed, sir?

WIT: Yes.

TC (Maj Gannon):  Do you have any materials in fron t of you, sir?

WIT: No.

TC (Maj Gannon):  Sir, if you do reference any mate rials, please
make the court aware of that if you could please.

WIT: Yes.

Lieutenant Colonel Colby C. Vokey, USMC, Retired, was called as a 
witness by the defense, was sworn, and testified as follows: 

DIRECT EXAMINATION 

Questions by the prosecution: 

Q. And for the record, could you please identify you rself
and your place of business and your city of busines s,
sir.

A. Yeah.  My name is Colby C. Vokey.  I'm in Dallas,  Texas,
and I work at Fitzpatrick Hagood Smith and Uhl LLP.   And
that's in Dallas.

TC (Capt Gannon):  Thank you very much, sir.  Stand  by, please,
for the defense team to ask you some questions.

MJ: Mr. Faraj, please.  You can do it from table.

CC (Mr. Faraj):  Thank you, Your Honor.

Questions by the defense: 

Q. Mr. Vokey, your last billet in the Marine Corps w as as
RDC West?

A. That's correct.

Q. And you were the RDC West during a period when a series
of cases were charged by the government and those c ases
were known as the Hamdaniyah or Pendleton 8 cases.  Are
you -- are you -- do you recollect that?

A. Yes.
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Q. Do you know who the detailing authority on those cases
was or is?

A. For Hamdaniyah, it was me.

Q. And how did you come to be the detailing authorit y for
the Hamdaniyah cases?

A. That was a result of -- we had -- with so many ca ses
going on with both Hamdaniyah and Haditha, there wa s a
great concern that there would be a lot of conflict s
because -- more in Haditha than in Hamdaniyah -- bu t
some people had sought out counsel.  So we had to - - we
had the job of trying to find adequate counsel for both
these sets of cases and Hamdaniyah was the first on e we
had to deal with.  So we had to get adequate number s and
also ensuring that we didn't have any conflict betw een
the parties.  So as a result of that, General Matti s
gave detailing authority to me as the RDC West to d etail
the counsel for Hamdaniyah.

Q. How did he -- how did General Mattis, the conveni ng
authority, notify you of your authority to detail c ases?

A. I believe it was by letter.  I believe I got a le tter.
There was some discussions beforehand as well,
discussions with Lieutenant Colonel Riggs and proba bly
some folks from the trial team as well, and the Chi ef
Defense Counsel of the Marine Corps.  But I believe  it
was by letter that I got the notification of detail ing
authority for Hamdaniyah.

Q. Was that letter addressed -- well, why -- do you know
why you were assigned those duties?

A. We had counsel coming from -- from a lot of diffe rent
areas and different bases, and we needed one person  who
could do the detailing and be able to ensure there was
no conflict and make the proper assignments.  That was
not practical giving these cases -- coming from hav ing
somebody in the government do it.  And you couldn't  just
have individuals, senior defense counsels do it.  S o the
logical thing was to have the Regional Defense Coun sel
do it.

Q. Do you -- how do you know that?
A. Through conversations with various different peop le in

the Chief Defense Counsel of the Marine Corps, the SJA
for MARCENT, and I don't remember who else we had
conversations with.
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Q. So is it fair to say that you were not selected b ecause
you're the infamous Colby Vokey, but because you we re in
the RDC West position?

A. Yeah.  Without a doubt, it was because I was RDC West.

CC (Mr. Faraj):  Okay.  Do you have any reason to d oubt that the
reason you were assigned was because you were RDC W est
rather than Mr -- or then Colby Vokey?

TC (Maj Gannon):  Objection.  Relevance.

WIT: No.

MJ: Objection's overruled.

WIT: No.

Questions by the defense (continued): 

Q. Do you know if there were similar concerns regard ing
Haditha, the Haditha detailing?

A. There was.  There was -- there was definitely the  same
kind of concerns.  Probably even more so, greater
concerns of conflict since the folks accused in Had itha
were not in confinement and some had come into defe nse
counsel's office or spoken to people on the phone.
There was really serious issues of conflict that wa s out
there.  We had to be really careful about who was g oing
to be representing who and also making sure we had
adequate counsel as we were detailing two counsel p er --
per accused charged with murder.

Q. Now it's a matter of record that the person with
authority to detail cases is then Lieutenant Colone l
Phil Simmons.  You're aware of that?

A. That's right.  That's right.  That was -- that co uld not
fall with the RDC West for a couple reasons.  Prima rily
because I was going to be detailed one of the Hamda n --
one of the Haditha cases, that of Staff Sergeant
Wuterich.  We identified that.  And that also my
interaction with all the other counsel on Haditha t o
that point.  We -- it was discussed that there
definitely would have been a conflict if I was the
detailing authority and handling one of the cases.  So
the RDC West could not be the detailing authority.
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Q. And do you know -- do you know if then CDC went t hrough
the same analysis in -- in deciding who to detail o r who
to select to recommend to the -- to the convening
authority to have detailing authority?

A. Yes.  It would have had to be another -- another
Regional Defense Counsel.  It could not have been
Regional Defense Counsel East because Lieutenant Co lonel
Scott Jack was also going to be handling one of the
cases and you can't have a -- we didn't want to hav e any
regional defense counsel assigned to a case and the n
detailing it, if they had subordinate counsel also
handling one of these cases.

So it was determined that the RDC Pacific was the b est
person to detail the cases for the reason there's
virtually no chance of conflict, because there was no
counsel coming out of the Pacific that were handlin g any
of these cases.  Therefore, the RDC Pacific was the
logical choice to serve as the detailing authority.

Q. Now I want you to focus back on Hamdaniyah when - - when
you were assigned or when you were given detailing
authority, do you know if that detailing authority
was -- or when you gave up your duties as RDC West,  do
you know if that detailing authority was taken on b y
your successor?

A. For Hamdaniyah?

Q. Yes.
A. Yes.  The RDC -- RDC West would have continued ha ndling

detailing issues for Hamdaniyah if there were any
that -- that arose.  I don't know if there were or not.
I don't believe there was any detailing duties.  Bu t
yes, the -- Lieutenant Colonel Tafoya would have ta ken
over as the -- any detailing authorities for those
cases.

Q. Now do you recall if there was anyone in the inte rim
between -- between you giving up duties as RDC West  and
Lieutenant Colonel Tafoya picking it up?

A. There was.

Q. Was Matt Cord ever in a detailing position?  I gu ess --
A. I don't believe -- I don't -- I don't remember if

Lieutenant Colonel Cord actually assumed the duties  of
RDC West or not.  There was a period of time when I  was
not the RDC prior to my departure and that was star ting
in March of 2008, because we thought we were going to
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start Wuterich and I'd be walking out of retirement .  So
if somebody else was acting as the RDC after that, I
don't believe that -- I don't remember if that was
Lieutenant Colonel Cord or Major Munoz was serving as
the RDC.

Q. Well, let's -- let me ask you some questions abou t that.
Major Cord -- or Lieutenant Colonel Cord would have  been
also disqualified because he had a Hamdaniyah case?

A. Yes.

Q. Hamdaniyah.  And Major Munoz also had a Hamdaniya h case?
A. That's true.

Q. And Lieutenant Colonel Cosgrove had a Hamdaniyah case?
A. Yes.

Q. Okay.  That's all I have.  

Oh, I'm sorry.  One more question.  Did you have a
turnover with Lieutenant Colonel Tafoya?

A. Did I have a turnover?

Q. Yeah.
A. Yeah, I had a turnover with Lieutenant Colonel Ta foya.

Q. Did you notify him that he had cognizance or deta iling
authority over the Hamdaniyah cases?

A. You know, I gave him a folder that had all that
information on the detailing.  I don't remember wha t we
discussed as far as detailing authority with Lieute nant
Colonel Tafoya.  I just -- I don't remember.  We ta lked
about so many things.  I don't remember specificall y
that.  We could have.  We might not have.  I don't -- I
just don't remember.

Q. The Hamdaniyah cases -- the Hamdaniyah cases were , if we
were to set jurisdictions, would have been within y our
jurisdiction as RDC West or within your sort of
authority as RDC West?

A. Yes.  Yes.

Q. Okay.  Do you have any knowledge -- do you know o f a
subsequent -- any subsequent letters that were crea ted
to pass detailing authority from you to anyone else
after you?

A. I do not.  I don't believe anybody thought it was  going
to be an issue, but I'm not aware of any other lett ers.
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CC (Mr. Faraj):  Very well.  Thank you.

MJ: Any further questions by the government?

CC (Mr. Faraj):  Defense.

MJ: Or -- by the government.  Any cross-examination?

TC (Maj Gannon):  Yes, sir.

MJ: Go ahead.

TC (Maj Gannon):  Thank you, sir.

May I do it from table, sir?

MJ: Sure.

TC (Maj Gannon):  Thank you, sir.

CROSS-EXAMINATION 
 
Questions by the prosecution: 

Q. Mr. Vokey, sir, can you hear me okay?
A. I can.

Q. It's Major Gannon.  Sir, who is Sergeant Cerveny?
A. Sergeant Heather Cerveny was the RDC Chief; one o f three

that worked for me as the RDC Chief.

Q. And was she the RDC Chief or working in the Regio nal
Defense Counsel West's office in August of 2006?

A. August of '06, yes.

Q. Sir, have you had occasion to take a look at an
e-mail -- some e-mail traffic that's from you throu gh
Sergeant Cerveny to multiple officials on the West
Coast -- judge advocate officials and it has to do with
the detailing authority in these cases?  

A. No.

Q. As a defense -- in preparation for your testimony  today,
have you reviewed any e-mail?

A. No.
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Q. Okay.  I want to ask you a question because you h aven't
seen it, sir.  Do you recall an e-mail string where  you
represented to numerous individuals, to include MAR CENT
SJA, then Lieutenant Colonel Riggs, that you were t he
detailing authority for both the 3/5 cases and the 3/1
cases?  Do you recall ever writing an e-mail to tha t
effect, sir?

A. I don't.  I do remember that -- that being the ca se
initially, that I -- there could have been e-mails.   I
don't remember about the e-mails.  I do remember th at
being the case initially until it was determined th at I
was going to handle one of the Haditha cases.  And then
Colonel Joyce, who was the Chief Defense Counsel at  the
time, said that I should not be acting as the detai ling
authority; that we need to get one of the other RDC s.

Q. And roger that, sir.  When I say the 3/5 cases, j ust so
the record is clear, we can agree that collectively  when
I say 3/5, we're talking about Hamdaniyah.  Is that
correct, sir?

A. Yes.

Q. And when we talk about 3/1, we're talking about H aditha.
Is that correct, sir?

A. Yes.

Q. So you and I can agree then at some point you wer e the
detailing authority for the 3/1 cases, correct?

A. No.  I think we discussed me being the detailing
authority.  I don't know that I was already the
detailing -- I'm not sure that I was ever the detai ling
authority for the 3/1 Haditha cases.

Q. So it's your position today that in August of 200 6 you
did not believe that you were the detailing authori ty
for the 3/1 or Haditha cases?

A. No.  No.  Because I inherently don't have detaili ng
authority as the RDC.  It was discussed that I was going
to do it.  I do not believe I had authorization at that
point to detail anything for Haditha.

Q. Do you recall receiving --
A. Now, Hamdaniyah, I believe we'd already done by t hat

point.  I just don't remember on Haditha.  I -- bec ause
I know we didn't detail any -- none of the Haditha cases
were detailed until they were charged in December.  So I
don't remember whether there was any detailing auth ority
actually given out in August of 2006 or not.
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Q. Yes, sir.  Roger that.  I'm going to -- what I'm going
to do is I'm going to read you this e-mail, so that  the
court and counsel are familiar with what -- where I 'm --
what I'm reading.  This is going to be Appellate Ex hibit
Number CXI at Bate Stamp Page 24.  So this is Appel late
Exhibit CXI at 24.  

Sir, there's an e-mail, it's dated August 4, 2006.  And
I want to read this to you and see if it refreshes your
recollection.  

"Ladies and gentlemen, the Commanding General, MARC ENT,
has authorized me to detail all cases involving 3/1  and
3/5.  Pursuant to that authority and at the directi on of
the Chief Defense Counsel of the Marine Corps, the
following assignments for 3/5 were made on
4 August 2006."  

And then you go on to list several cases.  Does tha t --
does that language ring a bell to you, sir?

A. It doesn't but that -- that makes sense.  So if t hat's
what I said, then I probably had the detailing auth ority
initially for Haditha -- for the Haditha cases as w ell.

Q. Okay, sir.
A. I know by that point -- that sounds about the tim e when

I was doing the detailing anyway.  No reason to que stion
that e-mail.

Q. Okay, sir.  And then I want to see if this respon se from
Lieutenant Colonel Riggs, who as you know was then the
SJA for MARCENT.  This came on August 5, 2006.  And  for
the record, I'm still on Page 24 of Appellate
Exhibit CXI.  It says -- forgive me, sir, I'm going  to
use your first name.  It's just because it's in the
language of the e-mail.  It says:  

Quote, "Colby, you keep referencing that COMUSMARCE NT
has authorized you to detail; to my knowledge, he h as
not.  Aside from our preliminary discussions on thi s, it
never went beyond that.  Your detailing authority c omes
from the delegation that Greg Simmons signed as OIC  of
the LSSS."  

Does that -- does that response to your e-mail from  --
from Lieutenant Colonel Riggs, the MARCENT SJA, doe s
that ring a bell, sir?

A. No, not really.
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Q. Do you recall receiving a detailing or delegation  letter
from the OIC of the LSSS in the summer of 2006, sir ?

A. No, I don't.  And I -- you know, I -- my recollec tion of
that was I remember that sort of and there was a pr oblem
with Lieutenant Colonel Simmons delegating detailin g
authority to me in that we didn't believe that that
was -- that was permissible.  But he had no power t o
delegate that authority to me at all since he didn' t
have the authority to detail all the counsel to all
these cases anyway.  

I mean, Lieutenant Colonel Greg Simmons as the -- t he
detailing authority originates from the convening
authority and the commanding officer of counsel.  A nd
the OIC of the LSSS had been delegated detailing
authority by the various commands on Camp Pendleton ,
which means the only people he can pass off detaili ng
authority to is to those people on Camp Pendleton w ho
gave Lieutenant Colonel Simmons, Greg Simmons, the
authority.  So the problem is he's got no authority  to
detail folks at Miramar, Twentynine Palms, other
locations or the RDC West.  So that was the problem  with
whatever you're seeing in that letter there as far as
detailing authority.

Q. Now, you -- but you do have a recollection of thi s
exchange taking place between yourself, representin g
that you had detailing authority as the RDC, and
Lieutenant Colonel Riggs, the SJA from MARCENT?

A. I do.  It's not real strong, but I do remember.  Because
I was at -- there was a lot of pulling at the Legal
Admin Manual, the JAG Manual, the Manual for
Courts-Martial in trying to figure out detailing
authority for this.  And there was definitely some,  you
know, discussions that involved -- you know, how we 're
going to accomplish this.  I don't specifically rem ember
that e-mail dealing with Greg Simmons.  I do rememb er
the issue coming up as far as just having the OIC o f the
LSSS do it and why that couldn't be done.  But I do n't
specifically remember that e-mail.  I'm sorry.

Q. But in that time period, you would agree that you  had
detailing authority for the 3/1 cases and the 3/5 c ases
as you represented in your August 4 e-mail, 2006?

A. Well, at least I thought I did in that e-mail.
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Q. Yes, sir.
A. Maybe -- maybe I didn't.  Maybe that was -- I was

prematurely stating that.  It would have to be off
the -- the letters that came from General Mattis
authorizing the detailing.

Q. And the reason that you may have had that recolle ction
in the summer of 2006, that you had detailing autho rity
specifically for the Haditha or 3/1 cases was becau se
you, at that point -- you, Lieutenant Colonel Vokey  --
had already formed an attorney/client relationship with
Staff Sergeant Wuterich?

A. In August of 2006?

Q. Yes, sir.
A. No.

Q. You had not spoken with lieutenant -- with Staff
Sergeant Wuterich at that point?

A. You know, I don't know.  I don't know if I spoke with
him.  I had not formed an attorney/client relations hip
with him in August of 2006.  That's for sure.

Q. Well, then it had been determined that you were g oing to
take his case at that point.  Fair to say?

A. I don't know that we determined in August that I was
going to handle Staff Sergeant Wuterich's case.  I don't
remember when we were sitting down determining who was
going to handle what, what our available counsel we re.
I don't know if it was August.  It could have been after
that.  It could have been before that.  I think it was
after that.

Q. Is it safe to say, sir, that the detailing author ity
that was given to Lieutenant Colonel Simmons by
Commander U.S. Marine Corps Forces Central Command,  that
that letter was drafted and sent out subsequent to you
discussing this case with the accused, Staff Sergea nt
Wuterich?

A. It depends.  When did the letter to Simmons go?

TC (Capt Gannon):  Well, let me ask it this way:  W hen did you
first start talking with Staff Sergeant Wuterich, s ir?
Can you give us a time frame?
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CC (Mr. Faraj):  We're going to object.  It's not r elevant and it
goes into when ACR formed and that's not -- at leas t
that's -- it may become an issue later, but it's no t an
issue in this motion and it potentially pierces
privilege.

MJ: Do I need to know when the ACR was formed for th is
motion, Major Gannon?

TC (Maj Gannon):  I believe you do, sir, because it 's going to
directly relate to this -- whether or not -- Lieute nant
Colonel Vokey's specific detailing to the case.  It 'll
relate to that.

MJ: Okay.  The objection's overruled.  Obviously you 're not
going to tell us any content of it, but give us a
roundabout or an estimate or a figure of when you
believe your relationship began with the accused.  Go
ahead.

WIT: I believe the attorney/client relationship bega n the day
he was charged, which was in December of 2006.

Questions by the prosecution (continued): 

Q. When was the first time that you sat down and spo ke with
Staff Sergeant Wuterich, sir?

A. I -- I don't know.  I spoke with him -- I met him  prior
to that on one occasion or maybe on two occasions, maybe
in November.  I don't remember specifically when.

Q. So it's fair to say in late 2006, it was very cle ar that
Lieutenant Colonel Vokey was going to take Staff
Sergeant Wuterich's case if and when he was charged ?

A. Well, when you say "late 2006," December without a
doubt.  I mean, that was when I was actually detail ed.
By late November 2006, yeah.  We identified -- it h ad
been identified that I was going to be detailed to Staff
Sergeant Wuterich.

Q. So --
A. But attorney/client --

Q. So by November of 2006 -- I want to make sure we have
your testimony here.  By November 2006, it was clea r
that you were going to be detailed to the case?

A. Yes.
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Q. And that was because you had already spoken with the
accused?

A. No.  It had nothing to do with me speaking to the
accused.  I spoke -- I spoke to the accused and met  him
after it had been established that I was going to b e
representing Staff Sergeant Wuterich.

Q. So you never had a meeting with the accused prior  to it
being established that you were going to represent Staff
Sergeant Wuterich?

A. No.

Q. And as far as you can recall here today, the firs t time
you spoke with Staff Sergeant Wuterich was in Novem ber
of 2006?

A. I don't remember if it was November or not.  I ju st
don't -- I don't remember.

Q. Fair to say it was prior to -- prior to the prefe rral of
charges against Staff Sergeant Wuterich?

A. Yes.  Yes.

Q. And fair to say that it was prior to 12 December 2006
the date of the Commander U.S. Marine Corps Forces
Central Command letter to Lieutenant Colonel Simmon s
giving him detailing authority?

A. Yeah.

Q. And just so you know, sir, he just testified that  he
already knew you were going to be detailed to the c ase,
so I just want you to know that when he -- when thi s got
to him.

A. Yes.  I -- yes.  I knew prior.  But by the time i t
was -- yeah.  Prior to that letter, we definitely k new.
As a matter of fact, I think we had a meeting.  I t hink
there was a meeting concerning detailing either rig ht
before or right after the preferral of the Haditha
charges of -- it was a discussion about who's going  to
be detailed to what and I remember getting kicked o ut of
that meeting because I was going to be detailed the
case, so.

Q. Okay.
A. And that would have been in early December I beli eve.

TC (Capt Gannon):  Okay, sir.  Just give me one mom ent.  
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Your Honor, I've got to refer to an e-mail here, so  I
need about a minute to look at this.

MJ: Okay.  Go ahead.

Questions by the prosecution (continued): 

Q. Okay, sir.  It's Major Gannon again.  I've got ju st
another few questions.  Hopefully we can wrap this up
pretty quickly.  

Are you still there, sir?
A. I'm here.

Q. So 17 January 2007, an e-mail -- or excuse me, a letter
was sent from Lieutenant Colonel Philip Simmons, th e
Regional Defense Counsel Pacific, and it purports t o be
a detailing memoranda for the Haditha cases.  Did y ou
ever recall being copied on detailing memoranda tha t
were generated by the RDC's office?

A. I believe so.  Probably.  I'm not sure.  I'd have  to
look at it to be able to really remember it.

TC (Capt Gannon):  Roger that, sir.

Sir, was there -- in the Haditha cases, were you a party
to a joint defense agreement?

CC (Mr. Faraj):  Objection as to the relevance.

MJ: Major Gannon, where are we going here?  I want t o be
careful we're not getting into any ACR.  And so whe re
are we going?  What's the relevance of that?

TC (Maj Gannon):  The relevance would be, sir, that  they have a --
that the defense bar had a collective approach to t hese
cases and there was a lot of internal communication s
going on and agreements to cooperate within the cas es.
And so I think that that's evidence that the court could
take to understand that that's the environment we w ere
working in at the time.

MJ: The objection's sustained.  I don't need to hear  that
evidence for this ruling.  

Go ahead.  Move on, please.
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Questions by the prosecution (continued): 

Q. And sir, as the last part of this -- this
cross-examination, I'd like to talk with you about what
type of turnover you had with Lieutenant Colonel Ta foya,
the Regional Defense Counsel who replaced you.  Whe n
that process took over -- I didn't quite catch on d irect
examination -- did you indicate to him in a turnove r
binder or in an oral discussion or any other way th at he
was a detailing authority?

A. No.  I said I don't think I remembered one way or  the
other whether we discussed him being a detailing
authority for those -- the Hamdaniyah or Haditha ca ses.

TC (Capt Gannon):  Okay, sir.  Thank you.  

Those are all the questions that I have.

MJ: Anything further from the defense?

CC (Mr. Faraj):  No, Your Honor.

MJ: Mr. Vokey, thank you for your testimony.  We're going to
excuse you.  I think we're going to call you later on
perhaps based on my ruling, the defense indicated.  So
if you could please remain available by telephone.

WIT: Okay.

MJ: Thank you, sir.

WIT: All right.

[The witness was excused and the telephonic connect ion was 
terminated.] 

MJ: We've disconnected the witness.  

Anything further for the motion to recuse myself?

CC (Mr. Puckett):  Yes, sir.  I'd like to just make  a brief
argument.

MJ: Okay.  And before you make any argument, do you have any
further voir dire of me either side?

TC (LtCol Sullivan):  Your Honor, could I have a mo ment?
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MJ: Sure.

CC (Mr. Puckett):  Not from defense, sir.

MJ: Government.

TC (Maj Gannon):  Sir, very briefly.  It's our unde rstanding based
on the earlier voir dire, but I want to be -- make sure
the record is crystal clear.  Prior to the 802 that  we
had a couple of weeks ago in this case, United States
versus Wuterich, when we were -- 

MJ: Last week.

TC (Maj Gannon):  Last week, sir.  Thank you.  Did you have any
knowledge of -- did you have any discussions or
knowledge of there being any potential for detailin g
authority resident in the RDC Pacific office?

MJ: No.

TC (Maj Gannon):  Thank you, sir.

MJ: Argument on the motion for me to recuse myself.  

Defense, please.  Mr. Puckett.

CC (Mr. Puckett):  Thank you, judge.  

Sir, the court has heard evidence this morning.  I would
just like to point out that -- that literally all o f the
questions that came from the prosecutor for our
witnesses completely missed the point.  And here's the
point -- I just want to boil it down and make it pr etty
simple, sir, and focus the issue on what you need t o
decide.  

Let me first say that when you assumed your duties as
Regional Defense Counsel Pacific -- I want to just make
it clear that it is irrelevant whether you knew you  also
assumed duties as detailing authority for Haditha.  It's
irrelevant whether or not you got briefed about tha t or
whatever.  

But what is relevant, sir, and what becomes a fact in
issue for the motion we are anticipating litigating  and
because the government has argued such and because Judge
Meeks says -- and you have the transcript of this i n the
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government's answer to our motion -- Judge Meeks sa ys
it's my understanding -- it's my understanding -- o kay.
All right.  Let me just read it, sir.  Now previous ly,
you had -- this is Judge Meeks to Staff Sergeant
Wuterich.

MJ: And what's the date?

CC (Mr. Puckett):  The date is 11 March 2009.  It's  on Page 17 of
the government's response, Bate stamp 0017.  

"Now, previously, you had been detailed Lieutenant
Colonel Vokey while he was on active duty in the Un ited
States Marine Corps."  

And then in bold it says, "He has been relieved is my
understanding because he's no longer on active duty  in
the United States Marine Corps."  

And then he goes on to say, "Now, there's no way th e
government can compel him to be present.

"Do you understand that?"

Okay.  So he says he's been relieved.  Now there we re
only two people at that point, Your Honor, as you k now
under the rules, who can relieve a counsel of recor d --
the military judge -- and obviously the military ju dge
doesn't indicate that he relieved him there.  It's just
his understanding -- or the detailing authority.

So what I want the court to consider today is in th e
absence of a detailing letter to the contrary, ther e's
simply a presumption that that authority transfers to
the successor in the billet whether you were person ally
aware of it or not.  So in order to provide proof o f a
fact in issue and that is whether Lieutenant Colone l
Vokey had been properly relieved upon his retiremen t, we
would have to speak on the witness stand to the
detailing authority.  

Now there may be a dispute as to who that was, but you
are absolutely a witness on that issue, because you  were
the presumptive detailing authority.  And -- and yo ur
answer to our questions on the issue is irrelevant.   I
mean, you know, whatever your answer is going to be .
You know, I didn't do that.  I didn't relieve him a s
detailing authority.  Sir, that's a fact in issue.  It's
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a material fact in issue.  

And the government argues in all of its pleadings u p to
this point on this issue both times that Lieutenant
Colonel Vokey had been properly relieved.  And the -- so
the question becomes by whom and, you know, under - -
under what authority he was properly relieved.  The y
argue it was Colonel Tafoya.  But there is no evide nce
that detailing authority transferred from someone w ho
didn't have it, Lieutenant Colonel Vokey, to his
successor, Lieutenant Colonel Tafoya.  So we know i t
didn't -- it didn't vest in Lieutenant Colonel Tafo ya.
Perhaps in some separate letter, which could have b een
written by General Mattis or his SJA.  

So the point here is, Your Honor, we can't -- we
can't -- when at some point in the future when we m ove
forward on this motion, we will absolutely be calli ng
you as a witness.  I mean, we -- we -- there's no w ay we
cannot do that.  And therefore, under the rules and
under interpretation of the rules as in U.S. v. Lee
here, we believe that unfortunately -- I mean, it's  not
our -- it's not our wish that you leave the case --  and
we don't know if this impacts your ability to sit a s
military judge.  But we definitely believe that as to
this particular issue, you have material facts avai lable
to you.  

Again, I say even if the answer is a negative -- no , I
didn't do it -- that's a disputed fact.  And for th at,
it's not something you can just say on voir dire an d
then it's not an issue.  It has to be exposed to th e
adversarial process and you have to be -- and you a re a
witness.  You're the only person who can give us th at
information as a witness.  

And so we also need to discover your files to
determine -- you know, your RDC files as they exist ed at
that time, whether or not this information was avai lable
to you, whether -- you know, in order to cross-exam ine
you.  Maybe -- maybe there's an issue as to whether  or
not you knew.  Maybe there's an issue as to whether  or
not you did or did not.  You know, your representat ion,
your memory may not be sufficient so we're going to  have
to seek discovery of your files here.  So for all t hese
reasons, Your Honor, we believe that you are
disqualified to sit as a military judge on this mot ion.
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MJ: Thank you.  

Government.

TC (Maj Gannon):  Your Honor, according to Lieutena nt Colonel
Vokey, he started to speak with the accused and pro bably
formed an ACR, an attorney/client relationship, wit h the
accused some time in the late -- late winter, late 2006
time frame.  The testimony is undisputed that the
rational for transferring any detailing authority a t all
to Lieutenant Colonel Phil Simmons is rooted in the  fact
that there may have been a conflict because Lieuten ant
Colonel Vokey was already speaking with this accuse d and
had arguably formed an ACR prior to the preferral o f
charges.  

So, if we take that for where it -- where it is, it
makes perfect sense then if the court were to look at
Page 22 of Appellate Exhibit CXI, that's our respon se.
And on Page 22, that's the Bate stamp of Appellate
Exhibit CXI, down under note number -- where it say s
Paragraph 3, Notes (a): 

"The detailing authority for Lieutenant Colonel Vok ey,
Lieutenant Colonel Starita, Lieutenant Colonel Cord , and
Major Cosgrove is the Regional Defense Counsel West ."
That's because Lieutenant Colonel Vokey had, in ess ence,
detailed himself to this accused's case, because he  had
already begun speaking with him which is what creat ed
the necessity to detail outside of the RDC West Reg ion
in the first instance.  So the detailing authority as
evidenced by the detailing memoranda of 17 January 2007
for Lieutenant Colonel Vokey was the RDC West, not the
Pacific.  We would ask that you consider that in
considering this motion, sir.

In addition to that, clearly it's undisputed as wel l
that Lieutenant Colonel Vokey had detailing authori ty
for the 3/1 or the Haditha cases and that too is
contained in our response pleading at Page 22.  If the
court has no other -- if the court has any question s,
I'll address them, sir, but we would like you to
consider those two what we believe are saline piece s of
evidence prior to deciding on the motion though.

MJ: State the second point again, please.  The 3/1.
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TC (Maj Gannon):  Yes, sir.  If the court were to t ake a look
at -- again, I'm referring to page -- Appellate
Exhibit CXI, that's our response.  And I'm going
specifically to Page 24 of the response.  Lieutenan t
Colonel Vokey is making representations to Colonel
White, Major Ashbacher, Lieutenant Colonel Simmons,
Lieutenant Colonel Riggs, Lieutenant Colonel
Atterbury -- then Major Atterbury -- Lieutenant Col onel
Sullivan, who's present in the court today, Captain
Blair, Captain Mitchell, Captain Seeds, and Captain
Slabbekorn cc'ing the Chief Defense Counsel of the
Marine Corps, Major Faraj -- then Major Faraj --
Lieutenant Colonel Smith that he is the detailing
authority for the 3/1 cases.  

So it is clear that if we were to reconstruct the e vents
what took place was the detailing authority for the  3/1
cases was Lieutenant Colonel Vokey.  Subsequent to that,
he, in essence, effectively, prior to preferral,
detailed himself to Staff Sergeant Wuterich's case as he
spoke of on cross-examination, that he was speaking  with
the accused prior to the preferral of charges.  

So Lieutenant Colonel Vokey, in essence, details hi mself
effectively by beginning the conversation in a dial ogue
with the accused.  Subsequent to that, it was reali zed
Hey, he has detailing authority for the 3/1 cases.
There may be a conflict.  The concern being Lieuten ant
Colonel Vokey details himself to the Staff Sergeant
Wuterich case and then details brand new attorney t o,
for example, the Lance Corporal Tatum case, a compa nion
case in the Haditha event.  

So once that potential for conflict became known, t hat
was the rational for giving detailing authority to
Lieutenant Colonel Phil Simmons, so that Lieutenant
Colonel Vokey's potential conflict could be cured.
That's what the record establishes.  That's why it went
personally to Lieutenant Colonel Simmons.  And that 's
why Lieutenant Colonel Vokey's detailing authority
pursuant to Lieutenant Colonel Simmons' memo 17
January 2007 -- pursuant to that memoranda, the RDC  West
was the detailing authority for Lieutenant Colonel
Vokey, because he had a preexisting ACR with the
accused.
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MJ: Thank you.

Very well.

CC (Mr. Faraj):  Sir, you're going to hear addition al evidence
before you hear further argument to go -- is that o kay?

CC (Mr. Puckett):  Yeah.

CC (Mr. Faraj):  All right.  I was there, so I've g ot something on
the record and you can kind of see it from --

CC (Mr. Puckett):  The 17 January '07 memo, sir.

CC (Mr. Faraj):  Colonel Vokey was never detailed t o Staff
Sergeant Wuterich -- I was the first counsel to be
detailed to Staff Sergeant Wuterich.  I have a clea r
memory of that.  I was the first one to be detailed  to
his case.  That happened on 11 January of 2007.  I don't
have that e-mail, but it's referenced in there.  I
specifically remember that.  

And I've wanted to argue this all along because peo ple
keep saying that Vokey was detailed first then Fara j was
detailed.  I had a memory that was different.  And it's
just been confirmed by what I'm -- what I'm seeing.   I
was detailed on 11 January 2007, then Colonel Vokey  was
detailed.  So to the -- to the -- well, we don't ha ve
that 11 January memo, but I'm -- I will tell you th at if
we can discover that, that it'll say Faraj is the
detailed counsel.  And then Colonel Simmons got fur ther
authority to detail additional counsel, a second
counsel, and that's when Colonel Vokey was detailed .

MJ: Okay.  Thank you.  

Mr. Puckett.

CC (Mr. Puckett):  Yes, sir.  Just briefly.  I want  to take issue
with -- again, there are sort of manufactured facts  that
are coming from the prosecution here that simply do n't
exist.  First of all, Lieutenant Colonel Vokey does n't
have -- to the extent that he had the detailing
authority over any cases, nobody has it until prefe rral
or confinement, and so he couldn't detail himself t o the
case.  Whether or not he might have had a meeting o r two
with Staff Sergeant Wuterich is irrelevant.  
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But if you notice this memo, this 17 January memo, what
it says in the notes is the detailing authority for
Lieutenant Colonel Vokey, Lieutenant Colonel Starit a,
Lieutenant Colonel Cord, and Major Cosgrove is Regi onal
Defense Counsel West.  That is normally speaking.  RDC
West, therefore, has made each of these people avai lable
for these cases.  Then what happens, sir, is that C DC,
you know, in cooperation with everybody else, they
decide how they're going to segregate out the detai ling
authority for these cases.  Haditha cases go to
Lieutenant Colonel Simmons as RDC PAC.  

Then on 17 January of '07 is when Lieutenant Colone l
Vokey is first detailed to represent Staff Sergeant
Wuterich.  That's when it first happens.  And the
detailing authority never was -- in this case, neve r was
Lieutenant Colonel Vokey.  He may have thought
presumptively back in August that since he's in tha t
billet that he's going to get it.  But as he testif ied
subsequently, there arose these conflict issues.  T hey
divided out the detailing authority.  

So the actual detailing for a case that was -- that  was
referred in -- or actually preferred in very late
December, just before Christmas of '06.  The detail ing
came in January of '07 by Lieutenant Colonel Simmon s and
that's -- and that's who detailed.  So there is no issue
at all according to the documents that Lieutenant
Colonel Simmons, RDC PAC, had detailing -- exclusiv e --
exclusive detailing authority for all the Haditha c ases,
and that the first detailing of Lieutenant Colonel Vokey
to this particular case, Staff Sergeant Wuterich,
occurred on 17 January 2007.

Right, sir.  The LSSS never detailed anybody or
exercised detailing authority through the OIC of th e
LSSS.  These were big cases and so these strategic
decisions were made in the manner indicated.  So th ere
is no -- there is no supportable fact that Lieutena nt
Colonel Vokey at any time detailed himself to this case;
and therefore, it devolved -- that detailing author ity
devolved to Lieutenant Colonel Tafoya.  That's
completely unsupported.  

So again, Your Honor, we renew our request, the mil itary
judge grant our challenge for cause.

MJ: Very well.  The court will be in recess.
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[The Article 39(a) session recessed at 1124, 25 Apr il 2011.] 

[The Article 39(a) session was called to order at 1 242, 
25 April 2011.] 

MJ: The court is called to order.  All parties prese nt when
the court recessed are once again present.

Mr. Puckett.

CC (Mr. Puckett):  Yes, Your Honor.  Based on appel late exhibit
whatever this is.

MJ: CXVI.

CC (Mr. Puckett):  CXVI -- sir, we withdraw our mot ion to
challenge you for cause as the military judge to he ar
the pending motion.

MJ: To hear the motion that we came here to hear?

CC (Mr. Puckett):  Yes, sir.  That's correct.

MJ: Okay.  Let me make sure I'm clear.  You're withd rawing
your motion challenging me from cause on a case?

CC (Mr. Puckett):  No.  I'm withdrawing the motion to challenge
you for cause from hearing the counsel motion that we
came here to litigate.

MJ: Okay.

CC (Mr. Puckett):  Is that clear?

MJ: But you -- or -- but you still have -- so then y ou have
no challenge to recuse me as a military judge at al l?

CC (Mr. Puckett):  At present, sir, we do not.

MJ: At present.  Okay.  So you're saying I don't nee d to
give a ruling?

CC (Mr. Puckett):  That's correct, sir.

MJ: Okay.

CC (Mr. Puckett):  Because we're withdrawing it.
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MJ: Okay.  Okay.  We'll move on then if I don't need  to make
a ruling on the challenge for disqualification of t he
military judge under Rule 902.  The defense is
withdrawing that challenge and that motion, so we'l l go
on to hear the motion regarding the counsel issue t hat
we came here for originally to hear involving Mr. V okey
and what may or may not have changed regarding Texa s and
his law firm or whatever else the defense would lik e to
talk about.  

So with that in mind, I think the first witness tha t we
wanted to call was Colonel Redmon because of his
availability.  So we're going to have a brief in-pl ace
recess while we get him on the phone.

[The Article 39(a) session recessed at 1244, 25 Apr il 2011.] 

[The Article 39(a) session was called to order at 1 253, 
25 April 2011.] 

MJ: The court is called to order.  All parties prese nt when
the court recessed are once again present.

In the mean time, we have Colonel Redmon on the pho ne
and the prosecution was just asking him what materi als
he had in front of him.  He was identifying a few p ieces
of evidence he might have.  

And what we'll ask for you, Colonel Redmon, is that  you
simply put all of those exhibits or whatever paperw ork
you have to the side at this point for your testimo ny.
And if you need to refer to that, if you'll please let
us know or the counsel can point you to something i f
they need to.  But I would like to hear testimony f rom
your own memory, okay, sir?

WIT: Okay.

MJ: Okay.  Go ahead, please.

TC (Maj Gannon):  Thank you, sir.
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Colonel Patrick L. Redmon, U.S. Marine Corps, was called as a 
witness by the defense, was sworn, and testified as follows: 

DIRECT EXAMINATION 

Questions by the prosecution: 

Q. Sir, can you state your full name and spell your last
name for the record?

A. Yes.  My name is Colonel Patrick L., middle initi al,
Redmon, R-E-D-M-O-N; no "D" on the end.  Just M-O-N .

Q. Roger that, sir.  And sir, can you please tell us  what
your current billet is?

A. I'm currently the Acting Chief of Staff, Marine C orps
Base, Quantico, Virginia.

Q. And sir, you're an active duty Marine Colonel?
A. Yes, sir.

TC (Capt Gannon):  Thank you, sir.  I'll turn you o ver to the
defense.

MJ: Defense, please.  And you can do it from counsel  table,
Mr. Faraj.

CC (Mr. Faraj):  Thank you, Your Honor.

Questions by the defense: 

Q. Good afternoon, Colonel Redmon?
A. How are you?

Q. Good.  How are you, sir?
A. Good.

Q. Sir, when -- when did you know that you were goin g to
testify in this case?

A. When did I know I was going to testify in this ca se?
Probably some time early last week or may have been
Friday the 15th.  I was at an OPT up at Headquarter s
Marine Corps for the better part of two weeks as we 're
standing up Marine Corps Installations Command.  An d I
want to say I wrapped that thing up on Thursday and  was
back in my office on Friday the 15th.  And I think I got
an e-mail then from -- and I can't remember whether  it
was Lieutenant Colonel Sullivan or Major Gannon -- but
that was the first -- around the 15th of April.
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Q. And what did that e-mail tell you, sir?
A. It just said that -- you know, briefly was, Hey, you

could be asked to testify.  There's a motion on the
Staff Sergeant Wuterich trial based on your involvement
in a retirement of a Lieutenant Colonel Vokey.

Q. Did that e-mail state anything else about this ca se?
A. Not that I remember.  Just that -- that there's s ome

dispute on the events of what transpired with Lieut enant
Colonel Vokey's retirement.

Q. Did -- did -- did you have any attachments to tha t
e-mail?

A. I think that was the e-mail where they attached t he
motion filed, looks like, 15 April 2010.  The one t hat I
talked about earlier.

MJ: Okay.  We were not on the record earlier, sir.  That was
one of the things I told you not to look at.  And t hat
would have been a defense motion.  Is that what you
said?

WIT: Yeah.  Defense motion.  Yeah.  It was -- yeah.  It was
the defense motion dated 15 April 2010.

MJ: Thank you, sir.

Questions by the defense (continued): 

Q. Sir, you also referred to -- earlier you referred  to a
timeline of key events?

A. Yeah.  There was a -- that was the other attachme nt in
there.  It was a two-page document that basically l aid
out timeline of events.  And then next to the event ,
there was, in parentheses, whichever enclosure to
whatever master document that thing must have been
attached to.

Q. Did anything -- was there anything in either docu ment
that you found useful in -- in preparing to testify
today?

A. No.  I pretty much remembered everything from the  case.
One, I've got a -- unfortunately a pretty good memo ry.
And two, I can remember it very vividly because it was
so unusual of a case in 2008.
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Q. Sir, did you have any other -- any live conversat ion
with the prosecutors?

A. Last -- it may have been Thursday or Friday.  I c an't
remember which.  I talked to Major Gannon on the ph one.

CC (Mr. Faraj):  What did you discuss, sir?

MJ: Okay.  Hold on a second.  

Why do I need to hear this?  What relevance does th at
have with the motion, Mr. Faraj?

CC (Mr. Faraj):  I am trying to decide -- I'm tryin g to decide
what the witness remembers personally and what he m ay
have recently discovered based on documents or
discussion.

MJ: Okay.  Well -- 

CC (Mr. Faraj):  It's important for us in questioni ng him to
determine what he still remembers from that period and
what he learned recently that may influence his
testimony.

MJ: Okay.  Just ask him that question then, please.

Questions by the defense (continued): 

Q. Sir, did you discuss -- when you spoke to the
prosecutors, did you discuss any facts related to y our
potential testimony?

A. What do you mean?

Q. Did you discuss any of the facts of the case with
reference to what you were going to testify about?

A. Well, he asked me what I remembered, if -- one, i f I
remembered the Vokey case and his retirement and I told
him I did.  And I kind of gave him a brief outline of
what I remembered happening.  There were a few thin gs
new that I did discover that I didn't know prior to
Friday.

Q. And what were those, sir?
A. Okay.  One of them was your existence.  At the ti me you

were Major Faraj.  Up until last week, I didn't eve n
know you existed because I was under the impression  the
spring and summer of '08 that Lieutenant Colonel Vo key
was the only guy working this case.  So I was actua lly a
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little surprised to hear that you were retiring abo ut
the same time, because I never saw anything on you
because majors and below were taken care of by MMOA  1
and they never had to forward any of that to me.  S o the
only one I knew was working the case and had a
retirement issue was Lieutenant Colonel Vokey.  So
actually I did learn something new last week.

Q. Anything else that you learned that was new to yo u?
A. Yes.  I was -- I was under the impression going a ll the

way back to that summer that in fact Lieutenant Col onel
Vokey stayed in the job on the job until 1 November  in
order to turn the case over to his replacement.  I found
out last week that in fact he'd gone on terminal le ave
early in August of '08.  So that -- that was someth ing
new that I learned that I didn't know prior to.

Q. Do you -- do you know who his replacement was and  when
that replacement came into the job?

A. Right off the top of my head, I can remember it h ad --
because my first name's Patrick.  And I remember hi m
being like a Patricio or something like that; first
name.  I don't remember the last name right off the  top
of my head.  But I do remember assigning a lieutena nt
colonel to MCC-TEJ that summer.  When exactly he go t
there, I don't know because we moved so many things
around, you know, for this case that -- I know he g ot
there some time that spring or summer.

Q. All right.  So let me -- let me clarify something :  When
we refer to the job, we're referring to the job of RD --
the Regional Defense Counsel?

A. That's exactly right.

Q. Okay.  Do you have any information whether a turn over
was done or not done based on -- based on the exist ence
of Patricio -- or based on the assignment of Patric io to
that position?

A. I do not -- as far as whether Patricio was assign ed as
the guy on the case?

Q. No, no.  I'm not referring to the case.  I'm refe rring
to RDC West.  There's two -- 

A. Right.
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Q. -- different issues here.  RDC -- the Regional De fense
Counsel West billet is one issue that I think you j ust
brought up, so do you know if there was a turnover done
or were you testifying that Vokey asked to remain i n the
Marine Corps so he can do a turnover on the job -- for
the job?

A. I'm testifying that -- I'm testifying that in Jul y we
received -- we received a message traffic from -- f rom,
you know, whether -- you know, the base, LSSS or
whatever, requesting a move yet again of the retire ment
date from 1 August to 1 November.  And I can rememb er
specifically that the last if not second to last
sentence on there was -- okay.  Request is made so said
named officer can do proper turnover file -- or tur nover
with defense lawyer.  Or something along those line s.  

So when that happened -- when that happened -- when  that
message came in, I was on leave in Cape May, New Je rsey,
and I talked with the branch head on my BlackBerry and
he said, Hey, we got one more request wanting to go  from
1 August to 1 November on Lieutenant Colonel Vokey.   He
read me -- he read me the -- you know, the message
traffic.  And Steve Nitschke[ph], who was the MMOA
branch head at the time, he says, Hey, I'm going to  go
ahead and approve this.  

And I said, Well -- I said, you -- you know, you ca n if
you want.  I said, But the last conversation I had with
Lieutenant Colonel Vokey was if he wanted to push h is
retirement yet out again, he'd need an AA form with
general officer endorsement, whether it was from th e
convening authority, whether it was from the judge,
whether it was from Brigadier General Walker himsel f.
Didn't care.  But we'd made so many exceptions to t he
Marine Corps order in changing his retirement date with
two weeks notice since April every month that if he , in
fact, was required to stay on and this case was act ually
going to get started, which is what the promise mon th
after month, then he'd need -- he'd have to do an A A
form with general officer endorsement to DC (M&RA).   And
as best to my knowledge, that never happened.

Q. Did you ever communicate that to Colonel Vokey?
A. Absolutely.

Q. How did you communicate it?
A. Verbally on the phone when he called me.
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Q. Did you ever communicate it by e-mail?
A. Don't know if I did or not.

Q. Do you -- at the time that you were doing this, d o you
keep track of communications that -- do you keep a log
of who you spoke to?

A. No.  You mean like a written log in a book?

Q. No.  I mean, do you pull up somebody's file and p ut in
notes that I spoke to, for example, Vokey and -- yo u
know, I received a call from Vokey asking me someth ing.
I responded to him and told him this to -- 

A. You mean in monitor notes?

Q. Yeah.  Something like that.
A. I don't know if I did or not.  I probably did not

because I wasn't his monitor.  I was the -- it was sent
up to me because Eric Mellenger, his monitor, we ha d
already changed his retirement date three or four t imes.
We were -- we were way outside the box of the Marin e
Corps order, what we were actually allowed to do to  be
perfectly honest.  

And every month we were told this case is going to
start.  I'm the only guy that's working it.  You kn ow,
blah, blah, blah.  And I said, Hey, look.  I said, We're
to the point now is we've been hearing the same thi ng
since April.  If this is in fact the case that only  you
can try and you have to be held on active duty yet again
past your retirement date, which, oh, by the way, h e
requested, then we'd need an AA form with general
officer endorsement and we'll let folks settle this  one
out.  

Because again, you know, this -- this had gotten to  the
point where there were three elements of the Marine
Corps retirement manual about changing your retirem ent
date:  One, you need 45 days advance notice.  Well,  we
were getting about two weeks notice every month.  T wo,
any request for a modification of a retirement that  was
based on cancellation or nonissuance of orders, oka y.
And he was supposed to have gotten orders and PCS'd  in
summer of '07.  He requested retirement 14 months o ut in
February of '07.  So we, therefore, did not cut him
orders in '07.  He was right at the top of the cue with
a 1990-something overseas control date.  We were lo oking
to send him to Okinawa.  He dropped his retirement
beforehand.  Okay.  Got it.
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But again, that's why that's in -- that's in the Ma rine
Corps order about retirements.  So if you retire in  lieu
of getting orders issued to you, okay.  That was st ep
number two.  

And then the last piece was any modification of a
retirement after Headquarters Marine Corps -- after
Headquarters Marine Corps has already taken the
initiative to backfill that position, okay, is an
exception.  

So we've been doing last minute changes of his
retirement since April going all the way through th e
summer.  His retirement was only because he request ed it
and did not get orders issued to him in '07 when he  was
a projected mover to begin with.  

And three, we had already taken initiatives.  In fa ct, I
believe the lieutenant colonel going into his bille t --
and that's what we do.  We assign to billets, who g ets
what job is up to the CG or whoever makes those
assignments.  But we had already assigned another
lieutenant colonel to his billet.  

And I said, Hey, if we're going to keep two lieuten ant
colonels sitting on the same billet when there's ot her
commands going without lieutenant colonels that rat e
them, then a GO is going to have to step up to the plate
and say, Hey, this guy is so crucial that he's goin g to
have to be extended indefinitely or just pull his
retirement all together.  Which, oh, by the way, I did
offer to Lieutenant Colonel Vokey.  I said -- I sai d,
Why -- I said, Why haven't you just pulled your
retirement.  

And it was almost a schizophrenic conversation beca use,
you know, half the time he was telling me, you know , I
can't retire because I got to work this case.  And the
other half of the conversation he was telling me, y ou
know, my whole life's, you know, in turmoil right n ow.
My wife's moved.  I'm living in a trailer.  You kno w --
you know, I've had to put my whole life on hold.  I 'm
missing job opportunities.  And I made the point to
him -- I said, Hey, as far as I know, no one in the
Marine Corps is making you not retire when you want  to.
And if someone is telling you you can't retire, the n you
need to tell me who that is because I'm not sure th ey
have that authority either.  So -- 
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Q. But there's -- 
A. -- I laid it out to him give me an AA form with g eneral

officer signature.  And I said whether it's Lieuten ant
General Mattis, the MEF commander, whether -- I sai d
we'll even take it from the judge.  Somebody.  Some body
in the legal arena that's going to tell us, Hey, it 's
absolutely imperative that this guy stays on until this
thing goes to trial which I don't think anybody had  any
clue when it would go to trial and I find it ironic  it
still hasn't.

CC (Mr. Faraj):  Sir, do you remember an e-mail to Lieutenant
Colonel Vokey telling him just -- just turn the cas e
over to your replacement and you're done?

TC (Maj Gannon):  Objection.  Vague as to date of t he e-mail.  I
don't object to the question line, but I'd like to
identify with certainty what it is we're looking at , so
I can look at it too, Your Honor.

MJ: Mr. Faraj.

CC (Mr. Faraj):  I don't have the e-mail.  I just - - I'm just
asking if he ever sent an e-mail.

MJ: Okay.  Overruled.  

Just see if the witness can answer it.  You don't h ave
to mute the --

CC (Mr. Faraj):  Well, when the government jumps up  and tells him
the answer, I like to mute it.

MJ: Okay.  All right.

Questions by the defense (continued): 

Q. Do you remember an e-mail to Lieutenant Colonel V okey
telling him to turn the case over and then move on or
words to that effect?

A. I don't -- don't remember it.  I'm sure I probabl y sent
him an e-mail somewhere along the line.  But again,  I'd
be curious to have -- my guess is it was -- that e- mail
was probably not until July.  

Because see, here's -- here's the whole thing.  I n ever
once weighed in on this thing in April, May, June.  I
only got involved in July after it became readily
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apparent at least to MMOA-1, his monitor, and
retirements branch -- who were, by the way, jumping
through hoops trying to change all the paperwork, s top
pay, start pay, all that stuff.  We were now pushin g
into a retirement that was going to effect the prom otion
zone because it was going to be now within 90 days of
the promotion zone.  

So I mean, there was a whole bunch of things at pla y
here and I didn't get involved in this as a colonel
until July when it appeared to all of us up there a nyway
that this thing was dragging on, going on, and
somebody -- this -- you know, trial going to start next
month, next month, next month wasn't panning out.  So if
I did send him an e-mail at all, I'm guessing it wa sn't
until July after the third or fourth change to his
retirement already.

Q. Sir, is it fair to say then that you were probabl y
frustrated with Colonel Vokey?

A. No.  No, I wasn't frustrated with him personally.

Q. Well, how'd you feel about what was going on?
A. Well, who I felt bad for were the GS employees ou t at

the finance center and then retirement's branch who  kept
having to jump through hoops to make all this stuff  work
because of the start stop on pay, had to reroute
everything for signature.  You know, all the things  that
go up to the White House and the Commandant and all  that
when you retire.  

My only thing on this was we'd been operating on pr etty
much phone calls and informal e-mails up until now,
okay.  And I thought -- you know, we being MMOA and
retirements branch -- who are two separate pieces o f
M&RA, by the way.  We had done good work and gone a bove
and beyond the call of duty to try to make this thi ng
work as informally as we could.  When it became app arent
to me in July that this thing had gotten too far ou tside
the box and no one was really sure on when this thi ng
was coming to trial, what the deal was, that's when  I
told Lieutenant Colonel Vokey, Hey, Okay.  Phone ca lls,
e-mails, all that stuff.  Okay.  We're outside the
window on that.  I want to see an AA form for two
reasons:  
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One, we had a case earlier that year where we'd ext ended
an officer's retirement at his own bequest over the
phone.  Come to find out, you know, we got -- we go t
reprimanded because the officer filed a complaint t hat
somebody changed his retirement date which didn't a llow
him to take a certain job that had some acquisition s
ramifications to it, when in fact he had -- he had asked
to do it.  So I was a little leary that sooner or l ater
this thing was going to come out that, Hey, everybo dy
was -- everybody was changing my retirement date,
forcing me to stay when I didn't really want to.  

So I wanted something in writing -- two things, one ,
that Lieutenant Colonel Vokey was voluntarily willi ngly
staying past his requested retirement date that he asked
for.  And two, that it was absolutely required to d o so
by the -- you know, the JAG convening authority or all
the rest of it.  

Because again, my conversation with him was somewha t
schizophrenic, and he was telling me he had to stay .
But the other piece of him was saying he was just a s
tired of this as everybody else and wanted to get o n
with his life.

Q. So he was -- he was -- I think what I'm hearing y ou
saying is he didn't really want to continue in the
Marine Corps and duck orders.  I think you -- I thi nk --
I think what I hear you saying is you were frustrat ed
with him because you sensed that he was ducking ord ers
took him to Okinawa, he wanted to go, but he also w anted
to stay?

A. No.  His -- his -- the -- the thing with orders t o
Okinawa had nothing to do.  He didn't talk to anyth ing
about that.  He was talking about getting on with h is
life, family was in Texas, missing job opportunitie s,
all that stuff.  Okinawa had nothing to do with our
conversation in July.

Q. Yet he definitively communicated to you that he w anted
to stay and continue to represent Staff Sergeant
Wuterich, but I think what I'm -- what I'm hearing you
say -- and correct me if I'm wrong -- is he wasn't
taking the steps -- the steps that you were recomme nding
to him or at least you communicated to him?

A. What I'm -- what I'm saying to you is I told him that if
he felt -- if he felt there was a legal requirement  --
if he felt there was a legal requirement for him to  stay
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in the Marine Corps to try this case, okay, then he  was
to put pen to paper with an AA form and get somebod y
other than -- because again, here's the thing.  

There was only one judge advocate general in the Ma rine
Corps that ever discussed Lieutenant Colonel Vokey or
anything associated with Lieutenant Colonel Vokey t o me
and that was he and himself.  I never -- never once  got
a phone call from Vaughn Ary, Ewers, Woods, Favors,
Walker, Pete Collins -- all the colonels that I was
their monitor with -- I was their monitor.  All tho se
colonels I just named, I was their monitor.  Never once
got a single phone call, e-mail, AA form, anything from
any of the judge advocate generals at the O-6 rank that
I knew because I was their monitor discussing Vokey  or
his case.  So I don't know who he was talking to th at
was -- you know, that was going to trumpet, you kno w,
him staying to work this case.  But I never saw an AA
form, received a phone call or an e-mail from any o f
those people I just listed.

Q. But is it fair to say that when Colonel Vokey was
contacting you, he was trying to convince you to re main
on active duty as you understood so he can continue  to
represent Staff Sergeant Wuterich?

A. He -- he was communicating to me that it was -- i t
was -- it was a legal requirement for him to do so.

Q. And he -- and he was trying to get extended on ac tive
duty but not withdraw his retirement, but extend on
active duty for the purpose of -- of continuing to
represent his client at the time?

A. Yeah, that's a fair statement.

Q. Okay.
A. And I told him how to do that.

Q. I understand.  

Now, did you communicate how to do it to him in any
other means than those discussed and that is orally  over
the telephone?

A. Orally over the telephone, just pretty much as di rect as
I just gave you.

Q. Okay.  It's your testimony today, however, that h ad
Colonel Vokey drafted an AA form and gotten a gener al
officer endorsement, then he could have extended as  long
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as is necessary to do -- well, he could have gotten  the
extension requested?

A. I don't know that because -- because DC (M&RA) wo uld
have ruled on that.  And like I told him, if he was
going to stay and not retire, then, you know, perha ps we
would of revectored his replacement.  I mean, I don 't
know what the general officers would have done.  Bu t we
had done everything we could at our level based on just
a phone call from the officer himself with no
corroboration, no justification from anybody other than
him talking to me or his monitor or the GS employee s
down at retirement's branch.

Q. Let's talk a little bit about how AA forms are
processed.  And I'm just going to walk you through it
and tell me if I get it right.  The service member or
the officer places their request in the
administrative -- on the administrative action form  and
then it gets routed up through the chain of command .  

Is that correct?
A. Yeah.

Q. And the chain of command, meaning the unit that t hat
person belongs to, and then the unit forwards it up  to
the necessary sections at Headquarters Marine Corps  if
it requires going up that far?

A. Well, it depends.  I mean, it depends.  You've go t
different chains of command.  For instance, here at
Quantico, theoretically everybody -- theoretically
everybody belongs to what we call the beast, H&S
Battalion.  I don't -- you know, whether you're wor king
over at MCCDC, or MARCORSYSCOM or TBS or all the re st of
it.  So theoretically, we all work for H&S Battalio n.
But in my particular case, if I was submitting an A A
form for something at the general officer level, ok ay,
my, AA form would go through CG MCCDC.

Q. Well, let me -- let me talk to you about that a l ittle
bit, sir, because I'm -- you know, I spent 22 years  in
the Marine Corps and I've never, even as a major, f elt
that I can go directly to a general officer level.  So
perhaps as a colonel, you could -- I don't know wha t
colonels do, but maybe they can approach general
officers.  Do you feel like a lieutenant colonel ca n
directly go to a general officer and skip his chain  of
command?

A. I didn't say go directly to a general officer.  W hat I
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told Lieutenant Colonel Vokey on the phone was, you
know, get an AA form or -- you know, we'd even take n a,
you know, from/to letter.  Something signed by eith er a
general officer or even the presiding judge or even , you
know, Brigadier General Walker's endorsement.

Q. Well -- but let me ask you something:  What gener al
officer are you referring to?  I mean, any random
general officer?  

A. No, no.  

Q. I mean, who does -- who does Colonel Vokey go to?
A. He could have -- it could have been the convening

authority.  It could have been MCI-West.  I mean, I  told
him even Brigadier General Walker.  If General Walk er
said -- 

Q. Well, what if I tell you -- what if I tell you th e
convening authority is not in his chain of command?

A. Not in his direct chain of command?

Q. No.
A. That's why I gave him about four options.

Q. Well, what are the other options?
A. I said, Hey, either convening authority, get some thing

signed by the judge, get something signed by MCI-We st.

Q. Well, you say general officer and a judge is not a
general officer.  Did you actually tell him to get
something by the judge?

A. I said --

TC (Maj Gannon):  Your Honor, objection.

MJ: Hold on one second.  Colonel Redmon, hold on.

TC (Maj Gannon):  Sir, a couple things.  Objection number one, I
don't think counsel's letting the witness answer th e
questions.  

Number two, we're getting argumentative and badgeri ng at
this point, sir.  

MJ: Okay.

TC (Capt Gannon):  I object on those grounds.
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MJ: All right.  I'm going to overrule the badgering.   I'm
going to consider him a hostile witness at this poi nt
that your calling him.  But I do want you to let Co lonel
Redmon finish his responses.  

So Colonel Redmon, please, sir, finish your respons e and
Mr. Faraj will ask you the next question.

WIT: Yeah.  And again, my -- my guidance to him was get us an
AA form or, you know, from/to letter signed by conv ening
authority, the judge, MCI-West, general officer inv olved
in the case.  And I even told him, Look, even if
Brigadier General Walker is the SJA -- you know, ev en if
he comes back and says, Hey, this guy is crucial to  the
case.  You know, he needs to stay on that billet ev en
though a lieutenant colonel's on it -- I mean, all that
stuff.  We'll even accept that.  What we weren't go ing
to do is to continue to approve at our level someth ing
that was clearly outside the box, that we'd already  bent
over backwards to do.  

And all I wanted was something to cover us because we --
the Marine Corps order was fairly specific, okay, a nd
that's all I asked for.  And if it was -- and I tol d
him, I said, Hey, if somebody above you, Lieutenant
Colonel Vokey, deems that in fact it is legally
imperative that you stay on the Marine Corps, chang e
your retirement or withdraw your retirement to work  this
case, you know, send it up.  Put it on a piece of p aper,
have somebody endorse it, send it up, and we'll hav e DC
(M&RA) take a look at it.  And best of my knowledge , it
wasn't even attempted.

Questions by the defense (continued): 

Q. All right.  How -- why do you say that?
A. Well, I stayed in the job until -- I stayed in th e job

until summer of 2009.  Again, never once --

Q. Well, let's -- sir, my question was:  Why do you
think -- because I -- you said you don't think it w as
even attempted.

A. Okay.  I'm --

Q. You didn't say I didn't receive it.  You said -- 
A. Let me answer -- 
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Q. -- it wasn't attempted.  Why do you think it wasn 't
attempted?

A. Well, let me answer that.  I stayed in that job u ntil
summer of 2009.  And again, like I said earlier, ne ver
once even then or to -- from the whole time I was a t
MMOA, never once did any JAG in the Marine Corps, a ny
general officer in the Marine Corps -- and I had pl enty
of discussions with all those guys -- never once di d I
hear even a peep from anybody over the Vokey case.  

And in fact, I was even at Pendleton for the roadsh ow
October of that year.  And so -- so I -- I'll make
the -- okay, granted -- assumption on my part but t he
assumption is no one ever made a peep to me one way  or
another even verbally, so I assume that no one even
initiated it.

Q. Okay.  So you don't know if he attempted or not - -  
A. No, no, no.

Q. -- you just never received anything?
A. No, no.  That was an assumption on my part.  I ne ver

received anything nor did I get a phone call or any
comment from anybody regarding Lieutenant Colonel V okey.
In fact, I pretty much forgotten about it until it just
cropped back up, so.

Q. Why'd you make that assumption about Lieutenant C olonel
Vokey?  

A. No, I made it -- well, I never heard anything, so  I
assumed that -- because if he would of submitted an  AA
form and it would of got to, you know, general offi cer
level, I am sure -- I am sure that would of gotten
somehow, someway to me because I saw just about
everything that was personnel related, that would c ome
through, you know, MM Division.

Q. Do you know -- do you have any personal knowledge  as to
whether Lieutenant Colonel Vokey spoke to Colonel
Favors, his direct supervisor?

A. No.  I can tell you I never spoke with her, but I  don't
know whether he did or not.
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Q. All right.  And as you -- as you're thinking back  on
this case, you didn't -- you don't recall telling
Colonel Vokey that he directly needs to go to Lieut enant
General Helland, General Mattis, Walker, anything l ike
that?  You said -- you said you need to go to a gen eral
officer?

A. No, I said -- and Mattis was the -- Mattis was I MEF at
the time.  Helland didn't get there until -- I want  to
say it was right before we got out there for the
roadshow.  So I don't think General Helland took I MEF
until some time in early October.  And this was in July.
So it was still Lieutenant General Mattis was I MEF .

Q. You do recall exchanging some e-mails with Colone l
Vokey?

A. I -- if I -- if I exchanged an e-mail with Vokey,  I
would say probably no more than one, maybe two.  Bu t
again, I didn't even get involved in this thing unt il --
until the -- the, you know, July time frame.  So my
guess is if I -- my guess is if I exchanged an e-ma il
with him, there was one, maybe two tops.

Q. Do you ever recall in one of your e-mails making any
type of derogatory comments about lawyers?  

A. No.

Q. Do you ever recall making a comment telling him y ou're
gone 1 August?

A. No.  You mean like verbatim, you're gone 1 August ?

Q. Yes.
A. No, don't remember it.  I probably told him you'r e

retired 1 August.

Q. Okay.
A. But again, that was before we moved it to 1 Novem ber.

Q. All right.  And sir, then you were a colonel in t he
United States Marine Corps?

A. Yeah.  Um-hmm.

Q. And what position did you hold at Manpower?
A. I was -- I was MMOA ground colonel's monitor with

oversight over MMOA-1, which is all the ground -- g round
MOS's.
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Q. Sir, if based on what you knew of Colonel Vokey t hen --
and I think you didn't know him very well, but -- 

A. Didn't know him at all.

Q. Okay.  Is there any reason to doubt his truthfuln ess
when he tells you that he has a duty to continue to
represent his client?

A. Did I doubt his truthfulness?

Q. Yes.  Did you have any doubt that what he was say ing to
you is the truth?  Did you believe it was a sort of  just
a baseless excuse to remain on active duty?

A. I wouldn't say I knew -- I thought it was a basel ess
excuse.  Was I 100 percent sure he was absolutely
accurate?  No.  Again, I'd been in the job for a wh ile
by that time.  And I know this is a shocker to folk s,
but I found you didn't always get the full story fr om an
officer when he was talking to MMOA.  

And again, that's why we gave him the benefit of th e
doubt numerous times.  And when it appeared that he re we
were again now later in the year starting to affect
promotions and all the rest of it, that's when I sa id,
Hey, look.  We've got to get more formal in this an d to
get some -- you know, some GO level, convening
authority, lawyer, if you will, you know, corrobora tion
and endorsement on this before we go back and keep this
guy on indefinitely.  And that was -- now did I thi nk he
was lying to me?  No.  But did -- was I 100 percent  sure
everything I was hearing was straight up gospel?  N o, I
wasn't.  But I didn't think he was lying to me.
Sometimes -- 

Q. Well, I guess I want to get into those.  He's eit her --
he's either not telling you everything, he's lying to
you, or he's telling you the truth.  What did you
believe was going on?

A. Probably not telling me everything.

Q. And -- and did you come to find out that there wa s more
that you didn't know about at the time?

A. Well, I mentioned earlier that I didn't even know  you
existed, because the impression he gave me was he w as
the only -- he was the only lawyer working this cas e
and -- you know, and he was it.
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Q. Well, let me -- let me -- let me be -- 
A. He never once said, Oh, by the way, there's anoth er

major working this case and you've extended his
retirement as well because of this and all that.  S o
again, did he have an obligation to tell me that?  No.
Was it part of the equation?  Yeah.  So yeah, there  was
probably a few things that he didn't tell me, but - -

Q. When you say -- when you say you got the impressi on,
sir, it's kind of important because what you're
basically saying is he -- he told you that I didn't
exist.  But was that the impression you got or did he
tell you that?

A. No, he never said Major Haram[sic] does not exist , no.

Q. Okay.  So why do you say -- what led you to the - - to
the -- to the conclusion that he was the only lawye r on
the case?

A. Him telling me.  You know, I'm the only guy worki ng the
case.  And you know, we've been waiting to go to tr ial,
waiting, you know, month after month.  And I'm the only
guy working the case and I don't have -- you know, I
haven't had -- I'm going to need a bunch of time to  turn
the case over to the next guy.  So I kind of got th e
impression he was the only guy that had been workin g
this case.  And again, I didn't know anything about  the
case.

Q. You're saying he told you that he has to turn ove r the
case to the next guy?

A. Well, to his replacement.

Q. You're sure about that?
A. Yeah.  Yeah.  And in fact, that's exactly what wa s in

the -- in the -- in the official message traffic th at
came in while I was in Cape May.  You know, that ca me
from the IPAC.  That said, said named officer, you know,
needs more time to turn over the case with his new
defense counsel or something along those lines.

Q. So that official communication still exists?  Sho uld
exist?

A. Should, yeah.
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Q. And -- and is that an e-mail or is it -- or a mes sage?
A. I believe it was a -- I believe it was a message if I

remember right.  But again, I was talking to somebo dy
over the phone at the time.  I want to say it was a  --
it was a message from IPAC, you know, wanting to go  out
to 1 November which of course MMOA did approve.

Q. And -- and it's your recollection that the messag e from
IPAC said that he needs more time so he can turn ov er
the case to his replacement?

A. Yeah.  Yeah.  I want to say that was -- that's ex actly
what the message said.

Q. Okay.
A. So we just -- we just assumed that he was going t o be

turning over the case with whoever was appointed to  --
to take the case after him.

Q. And it's your belief that cases -- you know, when  a
lawyer has to leave, he turns over the case to his
replacement, and then -- and then they go forward?

A. I -- I assume so, yeah.

Q. Okay.  I'm going to move on to another topic, but  I want
to clarify -- just to clarify something before we m ove
on.  

It is your testimony that Colonel Vokey told you th at he
wanted to extend to remain on the case to represent  his
client?

A. No.

Q. When he did talk to you?
A. No.  I'm saying -- I'm saying what he relayed to me was

it was -- it was -- it was a legal requirement for him
to remain on active doubt until this thing went to
trial, although no one knew when it was going to go  to
trial.

Q. Thank you for clarifying that, sir.  That's -- th at was
my question.  I appreciate you clarifying it.

Sir, you're -- you're an active duty officer?
A. Sure am.

Q. Have you been on active duty the entire time?
A. Um-hmm.
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Q. Have you had any breaks in service?
A. No.

Q. So the "um-hmm" was a yes?  
A. Yes, I've -- active duty.  No broken time.

Q. Thank you, sir.

When -- when an active duty reserve officer wants t o
remain on active duty -- is recalled and wants to r emain
on active duty -- and I know there's probably a lot  of
programs, but I just want to -- 

A. Oh, there's a gazillion actually.

Q. Okay.  Well, let's refer specifically to what -- one of
the issues we're here for.  Are you familiar with
Lieutenant Colonel Sean Sullivan?  Does that name s ound
familiar to you?

A. Yes, it does sound familiar to me.

Q. What about Lieutenant Colonel Paul Atterbury?
A. Atterbury.  Atterbury.  I want to say Atterbury w as a

reserve lawyer guy who was looking for an extension  of
his contract and I want to say he was employed --
although he was on the West Coast, I want to say he  was
as some sort of MARCENT lawyer type.

Q. Okay.  What does it take for a reserve officer in  the
position of those two gentlemen to remain on active  duty
until retirement?

A. Are you talking a reserve guy hitting the sanctua ry
status.

Q. Before they hit sanctuary, does -- can they just remain
on active duty until sanctuary or -- 

A. Well, it depends on -- are you talking now or are  you
talking back then?  And here's -- 

Q. Let's talk about 2009.  
A. Okay.  In 2009.  Well, in 2008 we -- being MMOA - - we

were pushing for some sort of systematic program to  --
my term.  Not anyone else's -- to get a handle on t he
number of reserve officers on active duty.  As you well
said, there's about a gazillion different programs.
There's about -- at the time, anyway -- about five or
six different headquarters where you could get your
orders cut.  Whether it was MOBCOM, MARFORRES, at o ne of
the MEFs as an IMA guy.  All kinds of stuff.  RSUs.   And
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no one -- and I say that collectively -- no one rea lly
had a good handle on how many officers we had on ac tive
duty any given day, because there was so many diffe rent
programs.  

So starting in 2008, we at MMOA started pushing for  some
sort of policy.  And again, MMOA, we do assignments .  We
don't make policy.  We just try to, you know, enfor ce
the Marine Corps orders which are difficult to enfo rce
at times.  But anyway, so we tried to get MP to get  some
sort of policy going, okay.  There's got to be one
central processing for reserve officer requests to stay
on active duty; most importantly, those pushing the
18-year mark.  

So the first -- the first step in all that was -- t hey
said, Okay.  Anybody that's going to request an
extension of their active duty or to be recalled to
active duty that will put them at the 17-year mark,
okay, we want to see the package routed through DC
(M&RA).  And you're asking, Okay.  Why 17?  Well th ere
was a kind of unwritten rule out there, or at least  a
perception anyway, that once you got over 17.  You' re
close to 18.  No one's going to tell you you got to  go
home at 17 and a half or 17 and three quarters.  So  --
so the perception was -- even though 18 is the
sanctuary, the perception was you get past 17 guys and
you're home free.  So that's why they had this 17-y ear
mark.

About a -- little less than a year after that, we
actually had -- MP came back and said, Hey, we want  to
start seeing anybody who's going to hit the 16 year  --
and what they used to call a 16-year waiver letter.
Because again, there were so many folks that -- you
know, that were figuring, Okay.  Well, if I got 16 and
three quarters, that's close to 17, so.  

And again, those things were going on.  So at the t ime,
our -- our recommendation was if you're going to br ing
somebody into a sanctuary status -- in fact, what y ou're
doing is de facto, if you will, a return to active duty
board.  Because once you pull them into sanctuary,
they -- you know, you now keep them until 20-year
retirement.  So on and so forth.  We had lieutenant
colonels who were getting pulled into sanctuary, th en
picking up colonel in the reserves.  Because even i f you
were in sanctuary, you competed for colonel in the
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reserve community, not the active component.  They pick
up colonel at the 19 and a half, if not 20-year mar k.
And then request to stay another three years for ti me in
grade, so they could actually retire as a colonel.  

So I mean, all those things were going on.  So -- s o
what they started to do late -- late '08, fall of ' 08
through '09 for the first time, any requests for th ings
that would take you 16, 17 or even sanctuary, they were
taking those things and routing them through MMOA.  And
so up until that point, we weren't able to do that.   

As I understand it now -- been out of the business for a
couple years -- as I understand it now, they're act ually
doing sanctuary boards, if you will, almost like a
return to active duty board.  So -- so anyway, so b y
2009 -- by 2009, I was starting to see requests for
reserve officers come across my desk, you know, for  a
recommendation.  And again, all I did was make a
recommendation because Deputy Commandant Manpower a nd
Reserve Affairs had the final say.  So I remember - - I
remember Sullivan.  I remember Atterbury.  You know
again, I've got a pretty good remember.  I remember , you
know, quite a few other folks.

Q. What -- what was the -- thinking back on your bil let and
managing, did you have a responsibility to manage
numbers for -- of officers?

A. What do you mean by manage numbers?

Q. For example, obviously requests -- it sounds like
requests were coming to you for endorsement.  I'm n ot
specifically referring to this case now, but just
generally in your duties.  Did you have to ask of - - you
know, basically recommending whether someone remain ed or
not remained based on statutory numbers that the Ma rine
Corps had to manage?

A. Not so much statutory numbers.  That was part of it.
DOT/MA field grade was another.  But really what my
piece was -- again, because we do assignments, my p iece
was, Okay.  If we pull this guy into sanctuary, is there
a valid table of organization BIC, Billet Identific ation
Code.  What we used to call line number -- is there  a
valid BIC out there that we, the active component
monitor shop, could not fill for whatever reason --
i.e., if we're going to bring this guy on to sanctu ary,
do we have a hole, if you will, that the active dut y
component cannot fill.  And that was kind of the --  you
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know, the short answer, meat and potatoes of why it  came
through the officer assignments.

So most of my -- most of my recommendations were in  fact
that.  Hey, this guy, he's at I MEF.  He's requesti ng to
come into sanctuary.  He's a lieutenant colonel, 04 02.
I'm looking right now at our staffing.  We've got t hree
extra lieutenant colonels at I MEF already above th eir
T/O.  So, you know, if this guy wants to come into
sanctuary, I don't know what valid active duty BIC the
active component was not able to fill for that I ME F
commander.  Recommend disapproval because, you know ,
there's no active duty hole, if you will -- in fact ,
most of the time, they even had one or two extra
especially at I MEF.  

So that was kind of the gist of what I was doing wh en
we'd see these requests for extension on active dut y or
a 3-year contract that would pull them in or near
sanctuary.

Q. I understand, sir.  Thank you.  What do those --
those -- I think BICs.  Is that what you said?

A. Yeah.  We used to call them T/O line numbers.

Q. Okay.
A. But, you know, yeah.  They're now called BICs.

Q. All right.  I'm familiar with the T/O line number s.  So
let's talk about that.  Where do those numbers come
from?  How do you know what you -- what's out there  and
what you can have?

A. You know, we look at the unit's T/O, table of
organization, that's put out by Total Force Structu re
Division.  And of course, you know, in WEBMASS, we see
where every active duty officer is assigned.

Q. Okay.
A. So -- 

Q. So at some point you did receive some requests fo r
sanctuary that were going to bring into sanctuary
Lieutenant Colonel Sean Sullivan and Lieutenant Col onel
Paul Atterbury.  Do you remember those requests and  the
process?

A. I -- I remember those two names.  I remember thos e two
names.  I don't -- like I say, I want to say -- bec ause
I can remember the Atterbury case, because I was a
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little confused because his -- he was actually sitt ing
in -- he was actually sitting in California but I
remember -- if I remember right, the request was fr om
MARCENT Headquarters in Tampa.  And I'm thinking, O kay.
Well, how's MARCENT saying they've got a requiremen t for
this guy when he's sitting out there in California.   And
then I called down there and somebody explained to me
that even though he was in California, you know, he  was
working, you know, for MARCENT under the I MEF, MAR CENT
dual-hat thing or whatever.  So I remember that one  in
particular.  

And I can remember -- I can remember the Sullivan c ase,
because I remember asking, you know, Hey, who's thi s
Sullivan guy?  And I remember somebody -- somebody out
west.  I called the G-1 at, you know, MARFORPAC or
wherever it was.  And I can remember they said, Oh,
well, he's a civilian prosecutor from Chicago.  I
remember that.  And I said, Okay.  He's the only gu y
that can prosecute in the Marine Corps?  I mean, he 's
that valuable where no one else can be a prosecutor ?
And -- so -- and if I remember right, he was pretty
senior.  

And I said, Hey, you know, you pull this guy into
sanctuary, you know, he's a pretty senior lieutenan t
colonel.  He's probably going to pick up colonel.  Now
you got a colonel in sanctuary.  You know, what are  you
going to do with him after that.  So those are the --
those are the things that -- that we started lookin g at
from a manpower management division to try to get a
handle, if you will, on the number of reserve offic ers
out there working under just a gazillion different sets
of orders.

Q. And you may not have the benefit of having that
communication, but I read some of the conversation going
back and forth between you and the people recommend ing
sanctuary for those people.  Is it fair to say that
based on your reading of the numbers, the T/O line
numbers, that you opposed approval of those two
packages?  And the two I'm referring to are, again,
Lieutenant Colonel Sullivan and Lieutenant Colonel
Atterbury.

A. I don't remember.  I don't have them in front of me.  I
don't remember what I -- you know, what my
recommendation was.  I will say that, you know, I d id --
I did develop a -- you know, I did develop a reputa tion.
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I was like the only guy in the building that would --
you know, that wouldn't rubber stamp things.  I'll put
it that way.  And I can -- I can remember -- you kn ow, I
probably -- I probably said, you know, face value
recommend disapproval unless somebody can come up w ith a
valid T/O BIC, you know, on the active duty structu re
that we can't fill.  

Because see, that was the other thing that took awh ile
and they finally got it right was the commands -- t he
commands would, you know -- you know, they'd come s ay,
Hey, we want -- we want to give this guy another 3- year
contract.  And of course it was OPM, other people's
money, on, you know, how to pay for it and pay and
allowances and all the rest of it.  But most of the  time
they wouldn't come -- you know, the command wouldn' t
give you what I call billet compensation.  And oh, by
the way, we want this guy to be pulled into sanctua ry to
fill billet X, Y or Z because MMOA has not been abl e to
staff it with an active component officer since the
last, you know, two, three years.  That's the piece  that
all the commands out there were very slow to do.  

But again, as I said earlier, I think they've done that
now where they actually have a board process and al l the
rest of it.  So I know in 2009, we were -- we were just
starting to get what I -- what I feel anyway is a h andle
on the -- on the reserve officers we had out there.

Q. Is it fair to say, sir, that if -- if you receive d a
package and there's a valid BIC number that is unfi lled
in the active duty forces, that it's more than like ly
you would approve it, because you'd see that it -- it
has a valid T/O number?

A. Yeah.  

Q. Or BIC number.
A. But again, don't -- don't confuse me approving an ything.

Q. I understand.
A. It was --

Q. I meant -- I meant recommending approval.
A. Recommend approval.  Yeah.  I mean, if it was a c lear

cut case where, you know, I knew -- you know, I kne w,
you know, we were unable to get 3d MARDIV, you know ,
their CommO that year because of, you know, all kin ds of
issues and there was a reserve guy that they wanted  to
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pull into sanctuary to be the 3d MARDIV CommO becau se I
couldn't get a colonel to take those orders, absolu tely.  

I mean, if it was that clear cut, I'd say so in the  deal
saying, Hey, I was unable to get these guys an acti ve
component colonel to fill that G-6 spot.  You know,
recommend -- recommend approval because, you know, I
knew there was a hole there.  Like I say, the probl em --
the problem is most of those requests, again, you
didn't -- you know, you had to, you know, look real  hard
to figure out, okay, where -- you know, where do th ey
want them.  Okay.  Yeah.  You want them at I MEF.  Okay.
I got that.  But -- and then of course, there's all
kinds of non-MOS billets and -- and all that crazy
stuff.  JMDs and manning documents outside the T/O.
So -- so yeah, if it was clear cut and I knew exact ly
what they were talking about, you know, I'd recomme nd
approval.

Q. And of course by extension, if there's an open T/ O
number or an unfilled active duty T/O number, then the
funding is already part of --

A. No.  No.  Now again --

Q. Help me out.
A. -- I don't want to speak out -- I don't want to - - I

don't want to speak out of -- I don't want to speak  out
of turn, because I'm not a big, you know, financial
funding dude, okay.  But the Marine Corps -- you kn ow --
you know, we're funded and allocated money for "x"
amount of active duty component.  Whether they're
sitting in the right billets or not is immaterial t o
Congress or anybody that gives us our money.  So wh ether
we fill that or not has nothing to do with what we' re
appropriated to pay our active duty component.  

So reserve officers are a different pot of money.  And
there's, again, about five or six different pots of
money that would actually pay for that.  At the tim e,
most of it, I'm guessing anyway, was GWOT supplemen tal
funds.  But yeah, completely -- completely differen t pay
and all the rest of it.  For instance, we didn't ev en
cut orders.  "We" being MMOA.  We only had -- we on ly
have appropriations data for active duty officer, P CS
moves, and all the rest of it.  So if a reserve off icer
was given a 3-year contract and was going to PCS
somewhere to take it, we did not cut those orders,
because it's a completely different pot of money.
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Q. I understand, sir.  I think I conflated the two.  So
Congress authorizes a certain manning level and the n the
Marine Corps decides how to fill those billets that  they
need?

A. Yeah, in loose terms.  But again, I'm -- you know ,
I'm -- I'm speaking outside my lane here.  I -- you
know, appropriations and all that.  Like I say, I - -
I'm -- I'm definitely outside my league on that one .

Q. I understand.  Now, let me ask you -- you might b e able
to answer this:  Do you know if in the year 2009,
whether fiscal or annual, the Marine Corps was belo w its
manpower numbers?

A. Oh, I don't know.  Because again, don't forget, i n
2009 -- 2009 we'd been -- we'd been authorized -- s ee,
don't confuse authorization and appropriated.  Reme mber
we were doing the 202K ramp up.  And -- and I know in
2009, you know, we were -- we were well ahead of wh at we
thought we'd be, you know, in growing the force, th e
202K.  So -- so I know by that time, we had been
authorized to grow to 202K.  Whether we were actual ly
appropriated -- i.e., here's your money -- I don't know.
Again, I'd be way outside the box talking about tha t.
But --

Q. Do you know if when you got the package for Lieut enant
Colonel Sullivan, you had a valid active duty BIC n umber
for him?

A. I -- I don't remember.  Like I say, I'm sure that  -- I'm
sure that package is floating somewhere.  I'm sure my
endorsement's, you know, probably in there somewher e.
So again, right off the top of my head, I don't kno w.
The only thing I specifically remember about the
Sullivan package was, you know -- you know, somebod y
said, Well, he's a really good prosecutor.  And I w as
like, Okay.  You know, we ain't got any other real good
prosecutors on the West Coast, you know, so.

Q. What else do you remember about the conversations  that
were related to you regarding Lieutenant Colonel
Sullivan's skills as a prosecutor?

A. That was it.

Q. Or the necessity of him to be on this case?
A. I didn't even know what case he was on.  Again, I  -- I

didn't even know there was a connection, you know, with
Vokey, Sullivan, you know, you.  Hell, I didn't eve n
know you existed.  So I didn't even know there was a
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connection to all this.  Bottom line is, I just
remember -- okay.  They said, Well, he's a prosecut or
from the Chicago Area.  I remember that.  And I was
like, Okay --

Q. You specifically remember they said prosecutor fr om the
Chicago Area?

A. That's what I recall, yeah.

Q. Okay.  And who told you that?
A. I don't even know.  And -- because I asked, I sai d, you

know, Hey, who is this guy?  And they said, He's a
reserve guy.  He's a prosecutor.  Civilian type guy  out
of Chicago.

Q. And the reason that -- that they wanted you to --  to
endorse this was because what, with respect to the
prosecutor issue?

A. No, no.  I just asked who he was and they told me .  And
I said, Okay.  I said, you know -- I said, you know , is
he the only guy we got on the West Coast that can
prosecute a case?  And they said, Well, no, sir.  I
said, Okay.  So -- and again, I was just trying to
figure out, you know, the criticality of this whole
thing because any -- 

Q. Did you figure it out?  I mean --
A. No, no.

Q. -- did someone -- 
A. And again, I don't -- again, his package is proba bly

floating somewhere in the archives.  I don't rememb er
exactly what my recommendation was, but I do rememb er
him and I remember Atterbury, because I remember th at --
asking, Okay.  Is this guy in Tampa?  Where is he?

Q. I apologize, sir.  I'm probably getting repetitiv e, but
I'm trying to figure out why you would ask -- I mea n,
you obviously had a need to know why someone is
critical.  Is that to determine whether you should
endorse it favorably or not?  Did that factor into your
endorsement?

A. No, no.  I was just -- I was just calling out the re to
ask who is this guy because like I said before,
especially in the early stages of these sanctuary
packages that they were finally routing through M&R A,
they were, you know, pretty skosh on -- on, you kno w,
the details and all the rest of it.
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Q. What does skosh me?  I'm sorry.  I need to unders tand.
A. Very little detail.  Again, it was early in this new

process and I -- like I say, if it wasn't clear cut  to
me where the guy was at, where he was working -- yo u
know, was he at MEF, was he at base, was he at
MARFORPAC.  Because again, most of them were routed
through the major headquarters.  So no, it was just
nothing in particular with him.

Q. What would you need to know -- at the time, what would
you need to know to receive a favorable endorsement  from
you -- to give a favorable endorsement if there is no
active duty BIC available?

A. Would there -- if there's no active duty BIC avai lable,
you know, is he -- is there a -- is there a O-6 BIC  that
went unfilled?  Because we'll do that too.  If ther e's
an O-6 BIC that goes unfilled, we'll put a lieutena nt
colonel in there.  You know, doesn't necessarily ha ve to
be, you know, at that rank.  And there were even ti mes
where -- where commands had a reserve lieutenant co lonel
sitting in a major's BIC, so.

Q. Any other factors?
A. No.

Q. You wouldn't -- you wouldn't want to know why he' s
necessary?

A. No.

Q. So is it fair to say then if there is no active d uty BIC
for that rank or for the higher rank, then you woul d
consistently give an unfavorable endorsement?

A. Yup, pretty much.  And yeah.  I'd say that's a fa ir
statement.  And -- and for those cases where they d idn't
provide an active duty BIC that was unfilled, I usu ally
made a comment like, Hey, if the command can -- you
know, if the command has a BIC that's unfilled
regardless of, you know, one up or one down and the y're
going to, you know, bring him into sanctuary to fil l
that one, that's fine.  

Okay.  But -- and here is the kicker -- here is the
kicker that we always got from MMOA is, you know, a  guy
would come into sanctuary.  He'd -- you know, to fi ll an
empty BIC, if you will, and then the next year duri ng
the staffing goal the same command would come back and
say, Hey, where's my guy for, you know, T/O BIC
whatever.  And we'd say, Hey, you know, you've got a
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reserve guy sitting in there.  And they'd say, Well ,
that don't count because you owe me, you know, T/O
active duty BICs.  

And so most of the time my comment always ended on the
line there, Hey, if they can find a BIC to put this  guy
on that we can't fill from the active component, ro ger
that.  But M&RA needs to be getting staffing goal
credit, if you will, for that so the command don't come
back and double tap us the next staffing cycle, bec ause,
Hey, you know, where's our guy.  You haven't filled  it
in three years.  Well, you've got a reserve dude si tting
in there.  But again, that was so tough to do -- th at
was so tough to do because there was so many reserv ists
out there on active duty that no one really knew wh ere
they were all at and what they were doing.

Q. All right, sir.  If the only analysis that goes - - that
you consider is -- or the only analysis that you go
through is whether there's an active duty BIC above ,
below, or in that rank, then why would you ask why they
need him or who this guy is?

A. No, I didn't -- well, not him in particular.  I w as like
who is this guy and where's he at.

Q. Why did you ask that if it's -- 
A. Because I didn't know -- 

Q. -- if all you care about is the --
A. I didn't know whether he was at -- I didn't know whether

he was at MLG.  I didn't know whether he was at
division.  I didn't know whether he was at I MEF
Headquarters.  I didn't know whether he was with th e
wing.

Q. Well, isn't -- isn't that -- I mean, you received  a
package on that?  It had all that information?

A. I don't -- I don't -- I don't know if it did.  I don't
know if it did.

Q. An administrative action form to bring somebody i nto
sanctuary doesn't include the billet, the unit
assignment, and all kinds of other data that normal ly
follows us around in the Marine Corps?

A. Well, again, as I said earlier, some of the packa ges had
more information than others.  You know, some of th em --
and most of the time they were from/to letters, you
know, vias and all the rest of it.  Not necessarily  in
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AA form itself.  So -- and again, as the process we nt
on, it got better.  And again, now I think they act ually
have a board, so --

Q. So you're saying you received a sanctuary request  for
him but it didn't tell you what unit was requesting  him
and you wanted to find out where he's at --

A. I don't --

Q. -- if at MLG or MEF?  
A. I don't remember exactly what it said.  If you tr ack it

down and you should be able to look at it and tell me
what I said on the endorsement.  I don't remember r ight
off the top of my head.  But what I'm telling you i s -- 

Q. All right.  But I don't understand if -- how you --
because a unit is requesting the T/O number.  So ho w do
you get a T/O number request or an officer -- a req uest
for somebody to stay, but it's not from the unit
that's -- I'm not connecting the dots, if you would  help
me please.

A. Well, what do you mean by unit?  I MEF?  How many
different MCCs, Monitor Command Code, T/Os do you t hink
there resides within I MEF?

Q. So you would need to specifically know what bille t
they're putting him in?  It's not just I MEF?

A. Well, yeah, if you're going to try to find out wh at BIC
went unassigned.  But I MEF has got a boatload of
monitor command codes associated with it.  Or MARFO RPAC.
We get them from MARFORPAC.  And MARFORPAC had III MEF,
I MEF, Marine Corps Base Butler, Marine Corps Base
Hawaii.  You know, I mean, individual regiments,
individual battalions.  And then the MLGs.  We got
the -- separate MCCs with the MLGs.  They start bre aking
them down by combat logistics regiments.  I mean, s o
you're talking a bunch of different monitor command  code
table of organizations.  

Q. And what monitor command code did you find out ab out
Lieutenant Colonel Sullivan, if you remember?

A. I don't know.  That's -- that's what I'm saying.  I --
you know, that was, shoot, two and a half years ago  or
two years ago, anyway.
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Q. All right.  But what you're saying is you wouldn' t of --
you wouldn't of endorsed it favorably unless you kn ew
what the MCC code was?

A. Or -- or if there wasn't anything in there, I pro bably
would have put a comment, something like, Hey, if t he
command has a valid T/O BIC that's unfilled and the y're
going to put him against that, you know, roger that .
But we should get credit for it.

Q. All right.  So we're still focused on, again, BIC s going
filled or unfilled, so why would you know what he's
doing?  Why would you need to know what he's doing or
who he is or where he's from?

A. Well, I need to know what his MOS is.  I mean, wh ere's
he working.  Again, I think I've already answered t hat.

Q. Well, I think you said that all you worry about i s the
unfilled BICs or filled BICs and whether they can f ill
it up.  So why would you need to know that other
information?

A. Because I got to know -- I got to know what BIC w e're
talking about.  Is it -- is it at an MLG?  Is it at  a
division?  Is it MEF Headquarters?  Is it at a wing ?

Q. I know.  We've already covered that.  So they tel l you
what BIC, you decide if it's filled or unfilled, wh y do
you need to know any information about him?  What h e
does, where he's going.  I mean, what does that -- why
does that matter?  Since you already said it doesn' t
matter to you, so why are you asking that question at
the time?

A. I'm not sure I did ask that question.

Q. Well, how'd you find out he was a prosecutor from
Chicago?

A. Because when I called out there, said, Hey, who i s this
guy?  And they said, Hey, he's some reserve lawyer,  some
prosecutor guy out of Chicago.

Q. Why did you call up and ask who is this guy if al l you
need to know is the BIC filled or unfilled?

A. Because that information probably wasn't in the p ackage.
That's why I called out there.  Where is this guy?  Is
he MEF?  Division?  MLG?

Q. Alright, sir.  I don't have any more questions fo r you.
A. Okay.
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MJ: Hold on, please.  

Any examination by the government?  Cross-examinati on?

TC (Maj Gannon):  Government has no questions, sir.

MJ: Okay.  Very well.

Colonel Redmon, I do not have any questions that I feel
I need to ask of you that have not already been ask ed.
Thank you for your willingness to be available.  I
understand you had some commitments.  And you were
supposed to testify this morning, but I appreciate you
being available to testify, sir.

WIT: No problem.

MJ: Very well.  We're going to disconnect you from h ere.

WIT: Okay.  Thank you.

[The witness was excused and the telephonic connect ion was 
terminated.] 

MJ: The court will be in recess.

[The Article 39(a) session recessed at 1400, 25 Apr il 2011.] 

[The Article 39(a) session was called to order at 1 416, 
25 April 2011.] 

MJ: The court is called to order.  All parties prese nt when
the court recessed are once again present.

We have Mr. Vokey back on the line.  

Mr. Vokey, we all know who you are.  You were ident ified
earlier.  And also -- you also testified earlier to day,
so you're still considered to be under oath, okay?

WIT: I understand.  Yes, Your Honor.

MJ: Okay.  Go ahead, please, defense, from your tabl e.
Counsel can do it from the table.  Go ahead.

CC (Mr. Faraj):  Thank you, Your Honor.
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Lieutenant Colonel Colby C. Vokey, USMC, Retired, was recalled as 
a witness by the defense, was reminded he was still under oath, 
and testified as follows: 

DIRECT EXAMINATION 

Questions by the defense: 

Q. Mr. Vokey?
A. Yes.

Q. Do you know a person by the name of Colonel Redmo n?
A. I do.

Q. How do you know him?
A. Colonel Redmon was working up at manpower.  He is  the

one that I had to deal with concerning -- concernin g my
retirement date.

Q. When is -- to the best of your ability, when do y ou
remember first beginning to communicate with Colone l
Redmon?

A. With Colonel Redmon -- I communicated with his of fice
first.  I don't remember when I specifically first
started talking to Colonel Redmon.  When I first pu t in
the first extension of my retirement -- change my
retirement date, that was through AA form in a writ ten
request.  And I was dealing with the separations an d
retirement branch for manpower up at Headquarters M arine
Corps.  And I was dealing with some of the -- a cou ple
women that were working up there.  It wasn't until some
of the later requests where -- got involved dealing  with
Colonel Redmon and that he would be cc'd on some
e-mails.  And I think I only spoke to Colonel Redmo n
once.  And that was -- that phone conversation wher e he
would not allow me to stay any longer.

Q. All right.  Based on your recollection of that
conversation, what, if any, advice did Colonel Redm on
give you to assist you in having your request to ex tend
on active duty be endorsed or to be successful in
getting your requests?

A. None at all.  You know, prior to this -- again, w e
had -- I had gone through -- immediately through my
battalion commander in the chain of command the fir st
request.  And then later on, I was told -- directed  just
to direct liaison with the separations and retireme nt
people up at manpower.  And so, we didn't have to h ave
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full endorsements every single time for those last
requests.  However, when I called up Colonel Redmon , I
had sent an e-mail -- this was in July when it look ed
like the case was going to CAAF.  And it looked lik e
there was going to be a lot longer delay and I sent  up
saying -- you know, an e-mail saying I'm going to n eed a
much longer extension this time.  And that's when I  was
told to -- told to contact Colonel Redmon directly.   So
I called him up and tried to explain the situation to
him, the seriousness of the case, and what was goin g on
with it, and Colonel Redmon said, No, you -- this i s
taking too long, we're not going to keep you here
forever.  

Q. Do you recall what month and year this was?
A. That would have been late July of 2008.

Q. Did you have any other military counsel on the ca se at
that time?

A. I did not.  Yourself -- you were -- you had retir ed
prior to that.  I'm not sure when your actual retir ement
date was, but you were gone by that point.  I was t he
only military counsel on the case.

Q. Did you ever communicate to Colonel Redmon that y ou were
the only lawyer on the case?

A. No.  What I communicated to Colonel Redmon is tha t I'm
the only military attorney on the case.

Q. Did you ever -- did Colonel Redmon ever communica te to
you any advice that you can remember now -- any adv ice
about how to connect or how to get general officers
involved regarding your request?

A. No, absolutely not.  As a matter of fact, what he  did
was chastise me for not finding a replacement and
turning the case over to someone else.  And I tried  to
explain to him -- you know, he's not an attorney, s o I
was trying to explain to him that it's not that sim ple
and it's a very complicated case.  And I just can't  turn
this over to, you know -- hand a file to a lieutena nt
and walk out the door.  I said it doesn't work that  way.
And he didn't really seem to care.  

As a matter of fact, he also sort of halfway accuse d me
of using this as a ploy to stay in Southern Califor nia
longer.  And I tried to -- and that's when -- I got  a
little bit upset at that one.  I tried to explain t o
him, Sir, you know, my family's already moved to Te xas
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anticipated for the retirement and I'm living in a
trailer at Lake O'Neill on Camp Pendleton.  And he
didn't seem very moved by that and he still said, W ell,
we're just not going to let you stay any longer.  Y ou're
gone.  And -- and he also told me he wasn't even go ing
to allow me to have any terminal leave.  

It wasn't until -- I think it was the following wee k
when I called back up there and spoke to his deputy  that
he allowed the retirement date to be actually 1 Nov ember
so I could take terminal leave.  Because based on m y
conversation with Colonel Redmon, he wasn't even go ing
to allow me terminal leave.  I was going to be gone  in a
matter of just a couple of days without terminal le ave
at all.  

But no, he offered absolutely no suggestions on any
endorsements at all.  Not one.

Q. Now --
A. Again, I was -- I was trying to offer things to h im as

far as how I could stay.  And again, he was just ki nd of
blaming me for improper planning and not handing th is
off to somebody else.  And I tried to also explain to
him that the delay is nothing that we did.  This is  the
delay based on the government's action appealing th e
issue.  It wasn't even something I was requesting.  And
this is just the fallout from those -- those court' s
actions.  

So no, absolutely not.  He did not offer any kind o f
suggestion whatsoever.  I was the one trying to com e up
with ways to be able to extend and stay on active d uty.
And he absolutely would not allow it.

Q. When you say you were trying to come up with some  --
ways to extend on active duty, what -- what do you mean
by that?

A. Well, I was -- he -- he had been -- during our
conversation, he was talking about how this is just  an
ongoing thing and it's just request after request.  And
I told him, Sir, it's a little bit difficult to
accurately predict exactly how long this is going t o
take.  And that I didn't want to leave -- you know,  I
didn't want to stay -- just stay on active duty her e at
Camp Pendleton forever.  But it's difficult to dete rmine
exactly what the courts are going to do.  
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But when we found out the case was going to CAAF, w e
kind of knew that it was going to be at least -- an d I
even called a few different people to get an idea o n
time frame.  I think I called Colonel Sullivan up a t
appellate defense, and I knew it was going to be at
least six months before we were going to get back i n
there.  So I was telling Colonel Redmon that, you k now,
the reason we've been doing these requests so short  at a
time is we didn't want to stay on any longer than w e had
to.  

But now I was -- I told him I did not want to do th ese
things just one month at a time now because I under stand
that there's some hoops that they -- their office h as to
go through and that's why I was telling him the bes t
thing here would be going six months out.  And I th ink
we'd get a pretty good idea by then of what was goi ng on
with the case, whether it was going to trial.  And he
said absolutely not.

Q. Did he ever bring up getting an endorsement from
Brigadier General Walker?

A. No, absolutely not.  He did not.

Q. Did he ever bring up getting an endorsement from the
convening authority in the case?

A. No.

Q. What about saying go get something signed from th e
judge?

A. No.

Q. Are you sure about that?
A. I'm absolutely 100 percent sure on that.  As a ma tter of

fact, I discussed with him the fact that the Chief
Defense Counsel knows.  This is a case of -- a very  high
vis case.  And that -- I think what I said to him i s
this is probably one of the biggest military justic e
cases since Vietnam.  And it's that big of a case.  And
he said he didn't care.  I should of thought of tha t
beforehand before I started delaying the case.

Q. What about a statement -- something like, Well, j ust get
any general officer?  

A. No.  Colonel Redmon offered absolutely no suggest ions.
The conversation was you are leaving active duty.
You're not staying any longer, period.  There was
nothing of, Well, you might be able to stay if you did
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this.  He was telling me, We're not granting any mo re
extensions.  You're leaving.

Q. Why did your voice just get louder?
A. My voice got loud because it makes me a little bi t -- it

makes me pretty angry, because I was -- not trying to
martyr myself, but I felt like I was sacrificing a lot
to be able to stay on the case for Staff Sergeant
Wuterich.  And I had this colonel up at manpower wh o is
accusing me of trying to stay in Southern Californi a
longer for some kind of benefit.  I'm not even sure  what
that could be.

Q. Because --
A. I had my --

Q. Well, let me stop you there.  Where was your fami ly at
that point?  

A. My family was in Dallas.  They were living with t heir
parents.  You know, couldn't buy a house, because w e
didn't know what my future was at the time.  So the y
were living with my wife's parents.  We had -- I me an,
it caused all kinds of problems as far as what scho ol
we're going to get my son in to, because we didn't know
where we were going to live.  I mean, it was -- it
was -- it created a whole lot of problems.  

And to have this colonel, one, accuse me of just tr ying
to stay in Southern California longer and then to
suggest that, Well, I just should have found a
replacement and handed him the file.  He clearly di d not
understand that aspect of it because he's not an
attorney.  But to accuse me of doing something myse lf to
make this happen, that somehow I'm benefiting from it
really, really offended me.  I was very angry at th e end
of that phone call.

Q. Well -- and I just shared with you what he testif ied
about -- specifically about what he -- who he said that
he told you to go ask for assistance.  Do you recal l
that conversation I had with you?

A. I do.

Q. Okay.  So you knew that these questions were comi ng?  
A. I did.
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Q. Okay.  You did receive an e-mail from him, and I think
that's already part of the record of this case.  Do  you
recall that?

A. I do.

Q. Okay.  What was the substance -- not specifically
verbatim, what was the substance of that e-mail?  W hat
did it tell you?

A. I remember seeing this last time that we talked a bout
the e-mail.  Let me see here.  Matter of fact I thi nk I
still have it.  I can pull it up to you.

CC (Mr. Faraj):  When you pull it up, please let us  know what it
is.  

Your Honor, it was part of the last motion, and I d on't
have a copy of it for the court.

MJ: Okay.  Go ahead.  As long as Mr. Vokey identifie s when
he's testifying from memory and when he's looking a t the
e-mail, we're fine.  It's a motions session.

WIT: Give me one minute here.

Okay.  I found it.

Questions by the defense (continued): 

Q. Okay.  Tell us -- orient us to the document, plea se.
Who it's from.  Who it's to.  The date, time stamp,  and
then the subject line and content.

A. Okay.  This is an e-mail from Colonel Redmon sent  -- I
sent it from my -- the e-mail date is June 21, 2008 .
And it was -- the e-mail I have is an e-mail that w as
sent from my USMC e-mail account and I sent it to m y
personal Yahoo! account.  

And it looks like within it contains an earlier e-m ail
from Colonel Redmon.  I'm sorry, the subject is -- it's
a forward, request for modification of retirement.  In
the body of the e-mail is another e-mail from Colon el
Redmon to Sheila Arritt, A-R-R-I-T-T, and me and cc 'ing
Andre Robinson, who was -- or personnel at my batta lion.
And it says:  

"Sheila, roger below.  Like I said last week, I don 't
want to get into a situation where we..." parenthet ical
"...USMC collectively are bumping his retirement da te
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out 30 days at a time all summer long.  

"Lieutenant Colonel Vokey, 1 August is your officia l
retirement date.  You need to make sure you pass on  all
the details to your relief.  You need to understand  the
hoops, jump, and drama that results from changes to  your
retirement date.  In fact, I'll guess your pay has been,
will be somewhat jacked up between now and Christma s."  

And then there's some -- under -- other e-mails --
earlier e-mails that are connected to that.

Q. What was the date -- not of the Yahoo! e-mail, bu t the
date of the e-mail from Colonel Redmon to you?

A. That one looks like Monday, May 19, 2008.

Q. Okay.  I'm referring to an e-mail where you -- wh en he
refers to you.  The content -- the body of the e-ma il
says, "You're gone 1 August."  

Do you have an e-mail that says that?
A. Well, this particular e-mail says, "Lieutenant Co lonel

Vokey, 1 August is your official retirement date."

Q. Got it.
A. I don't know if there were subsequent e-mails to that.

This is the only e-mail that I happen to still have .
All I know is the phone call that I had with him
happened in July.

Q. Got it.  Okay.
A. There may have been subsequent e-mails to that.

Q. In total, how many requests for extension did you
submit?

A. Three or four.

Q. Did you at some point stop submitting requests fo r
extension?

A. I did.  Yeah, based on that conversation with Col onel
Redmon.  He said there would be no more extensions.   So
there was no further request, because he already to ld me
no.

Q. And conversation means the -- are you referring t o the
July phone call?

A. Yes, that's correct.
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Q. What did he communicate to you that led you to be lieve
that you should stop submitting requests for extens ion?

A. He said that we're not going to keep -- he said t he
same -- some of the same things he says in the e-ma il.
We're not going to keep just requesting -- granting  new
retirement dates every 30 days, because everything we
have to do at our office.  That's when I tried to
explain to him, Well, sir, this -- I think we need
longer than that.  We need about six months now.  

And he said, No, you should of thought of that befo re.
And that's when I kind of got into the conversation  with
him, Sir, well, you got to understand this was not my
idea in the first place.  I don't care.  You should  of
thought of that.  You should of prepared better.  A nd
you should have given this case over to someone els e.  

And I said -- very emphatic saying, Sir, you got to
understand, I mean, this is a big case.  This is on e of
the biggest cases we've had in military justice sin ce
Vietnam.  I've been on this case for several years.   I
can't just hand a folder to somebody and give them the
case.  It doesn't work that way.  And he says, I do n't
care.  We're not going to extend you anymore.  You' re
gone.

And that conversation happened in July.  I think it  was
somewhere mid- to late-July.  I think it was about
roughly a week, maybe ten days before the -- the 1s t of
August.  Because he was telling me I was gone
August 1st.  I was gone.  And I remembered I -- I w as
going to have to scramble to get out of there by
1 August.

Q. And -- and during that conversation -- during tha t
conversation in July, again, you don't recall him e ver
recommending any personnel to reach out to for
assistance?

A. He did not.  He -- without a doubt, he did not.

CC (Mr. Faraj):  How do you feel about -- about -- about hearing
that?  That you were told to reach out to officers.   How
do you feel about that?

TC (Maj Gannon):  Objection, relevance.
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MJ: Hold on just a minute.

Your response, Mr. Faraj?

CC (Mr. Faraj):  It is relevant because -- because it goes to his
state of mind and I have a -- I have words on paper  but
it doesn't show the court how Mr. Vokey feels about
somebody representing that he was told information that
he's saying that he doesn't -- he was never -- had
that -- that he never had that information communic ated
to him.

MJ: All right.  I'm going to overrule the objection.   

Go ahead and ask -- answer the question, Mr. Vokey.

WIT: I felt -- I feel insulted and I feel very angry .  There
was absolutely no help that Colonel Redmon was offe ring
me.  As a matter of fact, he kept telling me, No, y ou're
gone.  And I was the one trying to plead with him a nd
argue and convince him that I need to stay around.  And
he said absolutely no.  There was no suggestion of,
Well, you could do this if you got this certain
endorsement or if you talked to somebody.  There wa s
absolutely nothing like that at all.  It was a one way
conversation from Colonel Redmon's point of view, f rom
his perspective.  There was no suggestions.  No say ing
this is what you could do.  He said enough is enoug h.
You're gone.  It was very frustrating for me.  

And to hear that there's been testimony the other w ay,
that makes me very angry and insulted.  I was doing
whatever -- I was doing everything possible that I knew
how to do in order to stay on active duty to repres ent
Staff Sergeant Wuterich.  And it was going at great
costs to me and my family.  And it was very frustra ting
to have Colonel Redmon tell me, No, you're gone.  A nd
for somebody now to suggest that that's not what
happened in the phone call, God, I'm livid.

Q. And again, I think I heard your voice rise again;  is
that correct?

A. Absolutely.  Yeah.  It makes me very, very angry.   That
absolutely did not happen in the phone call.  There  was
no suggestions of this is what you can do.  This is  how
it can be better.  It was you're gone, too bad, and  you
have a few days to leave.  And again, I had just ov er a
week if I recall right to actually be gone off acti ve



    99

duty.  1 August was going to be the new retirement date.
And I was very angry that I wasn't being allowed to
stay -- like I said, I -- I thought I was trying to  do
the right thing.  I was trying to do the right thin g for
Staff Sergeant Wuterich.  I think he's a good Marin e,
and I think he deserves a good defense.  

And I spent a lot of time and I've gotten to know h im
very well and the case very well.  And I was trying  to
do the right thing and this guy shut me down.  And for
him to suggest now that I was doing something that --
that he suggested ways to correct this or make it w ork
is -- is absolutely patently false.  I don't know i f the
colonel just doesn't remember quite accurately or h e's
lying, but that did not happen.

Q. Thank you, sir.  Now, I want to talk to you about  your
chain of command at the time.

A. Okay.

Q. Sorry for the abrupt change.

All right.  Did -- to the best of your recollection ,
what were your -- you had three chains of command; is
that correct?

A. I -- well, I probably view it as two chains of co mmand.
I had the battalion I belonged to that went up thro ugh
Marine Corps Base.  Had that chain of command.  And  then
I -- then on the defense side with the Chief Defens e
Counsel.

Q. Okay.  And on the -- let's talk about the Marine Corps
Base chain of command.  At the time you were
transitioning -- and I'm just going to sort of lead  you
here -- Lieutenant Colonel Ingersoll was the Battal ion
Commander; is that correct?  

A. I believe that's correct.  That's -- I believe th at's
correct.

Q. Okay.  Did you submit any type of documents, offi cial
documents or from/to letters through the battalion to
try and extend your retirement dates?

A. Initially, yes.  Absolutely.

Q. When did you stop doing the official corresponden ce?
A. When the -- when I was directed to do direct DIRL AUTH

with Headquarters Marine Corps.
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Q. And DIRLAUTH means what?
A. Direct authorization -- direct liaison authorizat ion.

Q. Who directed you to do that?
A. The Battalion CO.

Q. Okay.  And that was direct liaison authority dire ctly to
manpower to try and get the extensions necessary?

A. That's right.

Q. Did you ever get any resistance to your requests from
Lieutenant Colonel Ingersoll?

A. No.  No, it was a -- he was a full colonel.  As a  matter
of fact, I had a number of discussions.  I sat down  in
his office two, three, maybe four times talking to
Colonel Ingersoll about that.  And he was very
supportive of my staying to finish the case.

Q. Was anybody else in that meeting with you?
A. In those meetings?  Not that I -- not that I reme mber.

I would sometimes just talk to him.  You know, the
Battalion XO may have been in there once or twice.  But
I don't know.  I think it was probably just Colonel
Ingersoll.

Q. But just to be clear, when you went to Colonel
Ingersoll, he basically supported every time -- he
supported you every time you asked for an extension  --

A. Yes.

Q. -- and he eventually said go ahead and coordinate
directly with manpower?

A. That's correct.  He also had me talking with his
personnel guy, Mr. Robinson, who's the -- the other  guy
who's listed on the e-mail.  That was Andre Robinso n.
He was a civilian who worked there at the CPAC.

Q. Was there anything -- today, thinking back, is th ere
anything else that Headquarters Battalion could hav e
done but did not do to help you get extensions?

A. Not that I know of.  Not that I know of.

Q. Okay.  Now let's talk about the defense chain of
command.  Who was your boss at the time in the defe nse
chain of command?

A. Colonel Favors was the Chief Defense Counsel.  Al though
I think probably, technically at that time, I was n o
longer the -- filling the role of RDC.  It may have  -- I
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might -- Lieutenant Colonel Tafoya was probably alr eady
on deck as the new Regional Defense Counsel at that
point.  

Q. All right.  And of course, if he took over as RDC , you
would have been having conversations with him and u p to
through Colonel Favors?

A. Yes.  

Q. All right.
A. Lieutenant Colonel Tafoya was well aware of what was

going on with my extension request.  I briefed him.   We
talked about it quite a bit.

Q. What, if any, advice did Colonel Favors offer you  to
assist you in extending on active duty?  

A. None that I remember other than I would keep her
informed of what we're doing as far as -- what I wa s
doing as far as the extension requests and -- just
keeping her informed as far as the extension reques ts
that we were doing.  Because she has -- she doesn't  have
operational or administrative control over me.  She 's in
the defense chain of command, so she's -- she can't
direct orders for me directly.  I mean, she can't i ssue
orders to me.  Like any kind of personnel request g oes
through the battalion, not through her.  But that w ay
she's kept informed as far as what's going on with the
extension request.

Q. Okay.  In August -- in July, August of 2008, did you
believe -- what, if anything, did you believe you c ould
do in addition to what you did to help yourself sta y on
active duty?

A. Nothing.

Q. Based on your understanding of the law in 2008 as  a
regional defense counsel, what was your understandi ng of
the law related to whether you could -- whether
separation from active duty terminates an ACR?

A. Well, yeah.  Absolutely.  I assumed that leaving active
duty severed the attorney/client relationship.

Q. So based on that, did you believe -- based on the  law
then, did you believe you had any recourse availabl e to
you besides trying to convince manpower to keep you  on?

A. No.  I mean, ultimately there -- no.  I mean, ult imately
they're the ones who decide whether I stay in the M arine
Corps or I leave.  And you know, my battalion comma nder
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was supporting me on it and he would provide -- he
provided favorable recommendations up front.  I bel ieve
he spoke with folks at Marine Corps Base.  I don't know
if it was Marine Corps Base or Marine Corps
Installations at that time as well.  But ultimately , it
was up to separations retirement branch up at manpo wer
because they represent the Commandant of the United  --
of the Marine Corps.  So no, that was -- that was t he
authority to stay on or -- or be forced out on
retirement.

Q. Did you believe based on your understanding of th e law
whether a military judge could extend you on active  duty
or order you to be extended on active duty for a ca se?

A. The military judge cannot.  That was my understan ding
then.  That's my understanding now.

Q. Based on your understanding of the law then, did you
believe you had any relief available to you in cour t
regarding remaining on active duty?

A. No.

Q. What about -- again, based on your understanding of the
law, did you believe that you can bring a motion to  the
convening authority to extend you on active duty?

A. No.  A motion -- because the judge -- the judge c an't do
anything to keep me in the Marine Corps or order me  out
of the Marine Corps.  That's not within the purview  of
the military judge.  So no.  There was no motion I could
bring that would do so.  And -- and as far as the
convening authority, the convening authority in thi s
case was not my commander.  So there -- I had -- th ere
was -- that person was not in my chain of command
whatsoever.

Q. All right.  Now I want you to fast forward to on or
about -- between then, August of 2008 and March of 2009,
had you ever been officially released from further
participation in this case by any detailing authori ty
that you know of?

A. No.  

Q. My question again, just to be clear, had you ever  been
officially released from further participation in t he
case by any detailing authority?

A. No.
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Q. Now let me focus specifically, had Lieutenant Col onel
Tafoya ever communicated to you that you have been
released from further participation in this case?

A. No.  I did have conversations with Lieutenant Col onel
Tafoya when I found out I was leaving right away.  A lot
of complaining on my side but knowing that I'm leav ing
the case and there's nothing I can do to stay.

Q. Were you -- I want you to focus on March of 2009 or
before.  In March of 2009 or before -- and before i s the
period after you left active duty, had you been ret ained
by Staff Sergeant Wuterich?

A. No.

Q. Between the time you left active duty and on or a bout
March of 2009, had you made any appearances in the case?

A. No.  As far as officially retained, no.  March of  2009.
That's probably about the time when I was going to try
to do something to help, but no, never been -- neve r
been retained and no appearances for Staff Sergeant
Wuterich.

CC (Mr. Faraj):  Okay.  Mr. Vokey, I don't have any  questions for
you at this time -- any more questions.  Please sta nd
by.

MJ: Cross-examination by the government?

TC (Maj Gannon):  Yes, sir.

CROSS-EXAMINATION 
 
Questions by the prosecution: 

Q. Mr. Vokey, it's Major Gannon.  Can you hear me ok ay?
A. I can.

Q. You made, in essence, four requests to modify you r
retirement date.  Is that accurate?

A. That sounds about right.  I know there was at lea st
three.

Q. On 12 February 2008, you made a modification requ est to
move your retirement date.  Does that ring a bell?

A. It does.
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Q. And in April you did so?
A. That sounds -- that sounds right too.  I'm not --  I

don't have any of those in front of me, so I'll -- I
don't know for sure.

Q. And then you just testified about a 19 May 2008 e -mail
exchange between yourself and Colonel Redmon from M MOA?

A. Right.

Q. And that -- that effectively moved your retiremen t date
from 1 July 2008 to 1 August 2008, correct?

A. Yes, I think that's correct.  It went from -- I t hink it
was 1 July before that.  

Q. So the e-mail you testified to a moment ago was a n
approval of a mod request from 1 July 2008 to
1 August 2008, correct, sir?

A. Let me look.  I'm looking at the e-mail right now .  Yes,
that's correct.  1 July to 1 August.

Q. And then subsequent to that, you received a fourt h
modification request.  This one was approved on
21 July 2008 and it approved your fourth modificati on
retirement date to move your retirement from
1 August 2008 to 1 November 2008.  Is that accurate ,
sir?

A. That's correct.  That's the one I was referring t o that
I got to allow me to take terminal leave.

Q. Yes, sir.
A. That was -- that was the purpose of the 1 Novembe r.

Q. And that -- that modification request took place after
your conversation that you testified earlier to wit h
Colonel Redmon, your telephonic conversation?

A. That's right.

Q. And that was -- it sounds like you were very frus trated
by that conversation?

A. I was very frustrated.

Q. It sounds like you -- you testified that you plea ded and
you argued to continue on the case?

A. Yes.

Q. And that you were doing everything possible to co ntinue
on the case?

A. That's right.
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Q. And that conversation where you were pleading and  doing
everything possible to stay on this case, that
conversation took place in mid-July 2008?

A. Yes.  Somewhere around mid- to -- somewhere aroun d
mid-July, maybe a little bit later than that.

Q. Okay.  Last time if it helps -- you testified las t time
or at our last hearing that it was either -- it was  some
time the week before the phone call, which would of  put
it 14 to 18 July 2008.  Do you recall that testimon y?

A. The week before what phone call?

Q. The phone call with Colonel Redmon.
A. I'm sorry.  What was the week before that phone c all?

Q. Mid-July, 14 through 18 July 2008.  
A. Okay.  And what happened then?

Q. Is it -- that -- that the -- this -- the phone ca ll was
taking place at that time?

A. Oh, yes.  Okay.  Yes.  Somewhere around there.

Q. So we can agree that it is July 2008 that you had  the
phone call, the conversation with Colonel Redmon?

A. That's right.  And then his deputy was the follow ing
week.

Q. Okay.  But I want to focus on Colonel Redmon.
A. Okay.

Q. That's the phone call you testified to that you w ere
frustrated and angry over?

A. That's right.

Q. That's the phone call in July of 2008 where you w ere
attempting to do everything possible to stay on the
case?

A. Well, that's when I was -- when I was asking, yes ,
Colonel Redmon to allow me to stay on -- allow
Headquarters Marine Corps to stay me on the case, y es.

Q. Right.  But you testified just minutes ago that a t that
point you were doing everything possible to stay on  the
case?  Is that -- do you recall saying that just --  not
even ten minutes ago?

A. Yes.
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Q. Okay.  Now you realize, sir, that this -- this is
something that you could have brought to the court' s
attention, correct?

A. I guess perhaps.  I think the case was stayed at that
point.  So I guess I could have brought it to the
Navy-Marine Corps court's attention.

Q. Well, you were certainly talking with your fellow
defense counsel on the case during that period, wer en't
you, sir?

A. Yes.

Q. You were sharing this frustration you were having  with
Mr. Puckett and Mr. Faraj?

A. I don't think Mr. Faraj.  I think he was already gone by
then.

Q. Okay.  But Mr. Puckett?
A. Yes.

Q. Okay.  So you were making him aware in July of 20 08 that
you were pleading and arguing to do everything you could
to stay on the case?

A. Yes.

Q. Now you do realize, sir, that we had an 802 confe rence
with Colonel Meeks on the 1st of August, 2008?

A. No.

Q. Mr. Puckett didn't tell you that we were going to  have
an 802 conferrence with the judge on 1 August 2008?

A. I don't -- I don't remember the 802 conference.  I don't
know if I was there or I don't remember anything ab out
that.

Q. So you must not recall the e-mail traffic that yo u were
cc'd on on 28 July 2008 which made you aware of the  fact
that we were going to do an 802 conferrence on
1 August 2008?  You don't recall being cc'd on that
traffic, sir?

A. I don't.  If you can send me the e-mail, I can --  I'll
look at it and it may refresh my recollection.

Q. And you do realize that the defense filed a motio n to
continue this case on 7 August 2008, don't you?

A. I don't.  I was -- I drove off and left active --  left
Camp Pendleton I believe it was either the -- I thi nk it
was on the 4th of August, so I didn't have any e-ma il.
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I didn't -- I wasn't getting any Marine Corps e-mai ls.
I was shut down.  I was gone from Camp Pendleton on
terminal leave by then.

Q. And so it is safe to say, sir, that you never did  bring
this to the military judge's attention during that
summer of 2008?

A. No.

Q. And you never brought it to the convening authori ty's
attention during the summer of 2008?

A. No.  I don't -- I have no idea why I would bring it to
the convening authority's attention.  

Q. Well -- 
A. He can't do -- the convening authority is not in my

chain of command, and he can't grant me the ability  to
stay on it.  They would just -- the convening autho rity
would just go up to Headquarters Marine Corps, the
Commandant's manpower office.  So I was already tal king
at the -- I was at -- I was already talking to some body
at the top who makes the decisions, so.

Q. During this time frame, sir, it is safe to say th at you
were -- you were very frustrated generally speaking  with
the military justice system as a whole.  Isn't that
true?

A. During -- in August?

Q. In August -- in the summer of 2008, yes, sir.  Th ere was
an -- there was an [inaudible] or existing deep con cern
with you and your thoughts about the fairness of th e
military justice system.  Didn't that -- didn't tha t
idea already reside in your mind in the summer of 2 008?

A. Yeah.  It was probably some of that.  I don't thi nk
that's -- it was anything revolutionary.

Q. Weren't you -- weren't you -- as early as October  of
2007, weren't you fed up, your words, with the mili tary
justice system?

A. I don't think that's -- I'm not sure I'd say I wa s fed
up with the military justice system at that point.  I
think a lot of that may be referring to Guantanamo and
the military commission system.
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Q. Now, with respect to where -- what was going on a t this
point, just so that we're clear, you had requested
retirement well before this period where you were d oing
everything possible to stay on the case?

A. Yeah.  Are you talking about when I first request ed
retirement or when I -- 

Q. Yeah.  When you dropped the papers, sir.
A. -- requested modifications?  Yeah.  I probably

requested -- let's see, it was March 2007 I think.

Q. And so you and I can agree that one possible thin g you
could of done in the summer of 2008 is make a reque st to
rescind your retirement or to revoke your retiremen t,
correct?

A. No.

Q. That option didn't exist?
A. I'm going to retire at some point anyway, so dela ying it

is the same as -- as taking away the request for
retirement in my book.

Q. Well, but you and I can agree that a 30-day conti nuance
request for your retirement is different than tryin g to
rescind it altogether.  Isn't that true, sir?

A. Yeah.  But you're never actually rescinding it
altogether ever anyway.  And what I was trying to d o
in -- in that phone call with Colonel Redmon was to  not
do 30 days at a time and to set my retirement date out
much further.

Q. Yes, sir.  But that's not what I asked you.  What  I
asked you was you never tried to rescind your
retirement.  

A. I don't think you can rescind a retirement.  Agai n, I'm
going to retire at some point.  You can't -- and st ay on
active duty for 60 years.  So at some point I'm goi ng to
be retiring.  It's a matter of when.

Q. But at this stage, you were at 20 years.  You cou ld of
gone to 26 years.  Isn't that true, sir?

A. I --

Q. You knew that, correct?
A. Sure.
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Q. Earlier you testified that the issue with the sta y -- or
with the case that it was stayed in the summer of 2 008.
Do you recall that?

A. Yes.

Q. So you are aware that the NMCCA opinion came out on
20 June 2008?

A. I'll take your word for it.  I don't -- I don't r emember
now.

Q. And you are aware that the defense filed a petiti on to
reconsider that decision with the Court of Appeals for
the Armed Forces on 30 June?

A. Again, I don't remember all those dates, but if y ou say
so.

Q. Well, I'm just asking, sir, because you testified
earlier that in July and August, there was a stay.  But
the truth is there wasn't.

A. Okay.

Q. Isn't that your recollection, sir?
A. I don't remember.

Q. So you don't -- you remembered earlier but you do n't
remember now?

A. No.  The case was originally stayed -- we were su pposed
to go to trial on the 1st of March.  And based on t he
government's appeal, the case was stayed.  Now, I k now
that once Navy-Marine Corps court decides and befor e it
goes up to CAAF, I don't know -- I don't specifical ly
remember now whether the case was still stayed or i t was
pending hearing at CAAF.  And I don't remember when  that
stay actually was lifted.  What I do know is that t he
case was going to be heard before CAAF before we we re
going to go to trial.  So I was trying to best adju st my
retirement date, so I could be there for trial.  I was
not really -- I was not involved in any of the acti on
going at the Navy-Marine Corps court or CAAF.  That  was
being handled by appellate defense.

Q. Right.  But we covered this last time you testifi ed.
And if I remember your testimony correctly, you wer e in
contact with appellate defense attorneys, correct?

A. Yes.
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Q. In fact, I think you testified earlier that you
consulted with -- with Mr. Sullivan -- Dwight Sulli van,
who was working on behalf of Staff Sergeant Wuteric h at
the appellate level?

A. That's right.  Colonel Sullivan and Major -- I ca n't
remember who else was involved.

Q. And you're aware based on those conversations tha t at
that time frame after the NMCCA issued their opinio n in
June of 2008 that the defense requested that CAAF s tay
the case?  You're aware of that, aren't you, sir?

A. I don't -- I don't remember.

Q. That would have been information that was readily
available to you, correct, sir?

A. Sure.  A lot of my conversations with Colonel Sul livan
or anybody else up there was when can we expect thi s
thing to go to trial, because I got to keep adjusti ng my
retirement date.  So that's what there -- a lot of my
conversations were based on how you think it's goin g to
play out.  When -- when will this thing be back at the
trial court.

Q. Sir -- 
A. Which is why I was putting in those extension req uests

as we were doing them.

Q. You spoke with General Mattis about your position  as the
Regional Defense Counsel, didn't you, sir?

A. Yeah.  Yes, I guess.  It depends on what you're - -

Q. You guess?
A. What do you mean by that?

Q. Well, I guess I'll just ask the question, Did you  ever
speak with General Mattis about -- about matters in  the
summer of 2008?

A. No.

Q. Okay.  When did you speak with General Mattis?
A. Let's see, I first met General Mattis back in 200 0 --

Q. Let me rephrase the question, sir, because it sou nds
like I asked a poor one.  Did you ever speak with
General Mattis and give him your side of the story about
why you were relieved as the Regional Defense Couns el?
Did that conversation ever take place?

A. Yes, it did.



   111

Q. When did that conversation take place, sir?  
A. 2007.

Q. When in 2007?
A. I believe it was either in August or September.

Q. So we can agree then that this conversation with General
Mattis preceded your conversation with Colonel Redm on?

A. Oh, yes, by almost a year.

Q. Okay.  So my understanding is that at some point you
were summoned to Washington, D.C., and you were rel ieved
as the Regional Defense Counsel.  Is that correct?

A. No.  I was -- 

Q. At some point in 2007, you were not relieved as t he
Regional Defense Counsel?

A. I was relieved, but I was not summoned to Washing ton.

Q. Okay.  So at some point in 2007, you were relieve d as
the RDC?

A. That's right.

Q. Subsequent to that relief, you received a phone c all
from the convening authority on these cases, Genera l
Mattis?

A. That's right.

Q. And in the wake of that conversation or during th at
conversation, you explained to the General what you r
side of the story was?

A. That's right.

Q. And after that conversation you were reinstated a s the
Regional Defense Counsel?

A. That's right.

Q. And that conversation that you had with the conve ning
authority in this case took place before your
conversation with Colonel Redmon?

A. Yes.

TC (Capt Gannon):  Your Honor, I have no further qu estions.

MJ: Anything further from the defense?
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REDIRECT EXAMINATION 
 
Questions by the defense: 

Q. Would you like to distinguish the conversation be tween
you and General Mattis as it relates to your relief  and
why you didn't think -- well, would you like to
distinguish that from leaving active duty?

A. Well, one, I did not contact General Mattis.  Gen eral
Mattis contacted me.  It was unsolicited.  And Gene ral
Mattis had some concerns with the appearance of thi s
action on him.  So he called me -- I think he was i n
London at the time at the airport, something like t hat,
and he contacted me and asked me what was going on and
what led to this.

And it had nothing to do with -- I didn't ask him t o
keep me in my billet or do anything concerning my
retirement date whatsoever.  It's entirely differen t --
it had nothing specifically to do with Staff Sergea nt
Wuterich at all.  And I believe he was responding,
because there were a lot of complaints to -- to him , I
think, the Secretary of the Navy, maybe members of
Congress about my relief.  And he was calling to ge t
his -- to get a -- my version of what happened.

Q. And, in fact, there were letters sent by many mem bers of
the criminal defense bar who were former military, who
were suggesting that this was UCI as a result of th e
results in the Hamdaniyah cases.

A. Yeah.  Although I didn't -- I didn't get any of t hose
letters.  I didn't have any part in them.  So I was  told
that letters had been sent, but I have never seen a ny of
them.

Q. All right.  Did you at any time in your Marine Co rps
career feel like you can pick up the phone and call  a
general officer to have a chat with him?

A. No.  No.  Not particularly, no.

Q. Did you feel like you could contact General Matti s and
have a talk with him about what was going on with
manpower?

A. No.  I wasn't -- I wouldn't say I was friends wit h
General Mattis or he was a confidant or a mentor or
anything like that, so.

CC (Mr. Faraj):  I have no questions.
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MJ: Anything else from the government?

TC (Maj Gannon):  Yeah, briefly, sir.

RECROSS-EXAMINATION 
 
Questions by the prosecution: 

Q. So let's just -- let me be clear, sir -- it's Maj or
Gannon again.  But you had had conversations with
general officers on the defense needs for the Hamda niyah
and Haditha cases, hadn't you?

A. Yes.

Q. So you had spoken with general officers previous to that
time frame?  When I say that time frame, I mean the
summer of 2008.  

A. Well, general officers singular, yes.  General
Sandkuhler when we were discussing the needs for th e
defense.

Q. And it wasn't -- it wasn't unprecedented then for  you to
have a conversation talking about defense needs wit h a
general officer.

A. That's right.  As a matter of fact, I was speakin g with
General Sandkuhler because of manpower deficiencies  and
facilities deficiencies for the defense bar as a wh ole.

Q. And that meeting where you sought redress for the se
issues was attended in part by -- as you testified to --
General Sandkuhler?

A. Yeah.  Well, the meeting -- the meeting was in my  office
with the Chief Defense Counsel, I believe Lieutenan t
Colonel Riggs, and General Sandkuhler was on the ph one.

Q. Yes, sir.  General Sandkuhler was telephonic.  Bu t
Colonel Riggs was there.  And Lieutenant Colonel Ri ggs
was the MARCENT SJA, correct?

A. That's right.

TC (Maj Gannon):  No further questions, sir.

WIT: Your Honor, I had one thing to clarify or I thi nk I may
have given a bad date earlier.

MJ: Okay.  Go ahead, please.



   114

WIT: It was asked when I actually left Camp Pendleto n.  I
said it was either the 4th or the 6th.  I found my 2008
calendar, and it was the -- 6 August is when I drov e
away from Camp Pendleton.

MJ: Okay.

WIT: That's when my terminal leave started, and I de parted
Camp Pendleton.  So it was 6 August, a Wednesday.

MJ: Give me just a moment, please.

CC (Mr. Faraj):  Your Honor, we are going to ask Li eutenant
Colonel Vokey to continue to stand by today for ano ther
call later that we anticipate to have.

MJ: Okay.  Very well.

I don't have any questions for you then, Mr. Vokey.   If
you'll be available to testify a little later.

WIT: Sure.  By cell phone, please.

MJ: Okay.  Thank you for your testimony.

WIT: Okay.

MJ: We're disconnecting.

WIT: All right.

[The witness was excused and the telephonic connect ion was 
terminated.] 

MJ: The court will be in recess.

[The Article 39(a) session recessed at 1512, 25 Apr il 2011.] 

[The Article 39(a) session was called to order at 1 530, 
25 April 2011.] 

MJ: The court is called to order.  All parties prese nt when
the court recessed are once again present.

We have here Lieutenant Colonel Tafoya, who's the n ext
witness to be called by the defense.
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Lieutenant Colonel Patricio Tafoya, U.S. Marine Corps, was called 
as a witness by the defense, was sworn, and testified as follows: 

DIRECT EXAMINATION 

Questions by the prosecution: 

Q. Can you state your full name, sir, and spell your  last
for the record?

A. Patricio Tafoya, T-A-F-O-Y-A.

Q. Sir, you were formerly -- or you are the Regional
Defense Counsel for the regional -- the Western Reg ion?

A. Correct.

Q. And that is your current assignment correct, sir?
A. It is.

TC (Maj Gannon):  Those are all the questions I hav e.  Thank you,
sir.

MJ: Defense, your witness.

Questions by the defense: 

Q. Lieutenant Colonel Tafoya, did you ever become th e
detailing authority for the Haditha cases?

A. Yes.

Q. Do you recall when that was?  
A. It was in 2008.

Q. Have you -- would it refresh your memory if you l ooked
at the detailing letter to see what the date exactl y
was?

A. I'm sure it would.

Q. I'm handing Lieutenant Colonel Tafoya Appellate
Exhibit CXVI.

A. Okay.

Q. Would that help you remember the date?
A. It does.

Q. And what is the date, sir?
A. 6 August 2008.
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Q. And this is addressed to Regional Defense Counsel  West.
Do you know who that -- who Regional Defense Counse l
West was on 6 August 2008?

A. It was me.

Q. Okay.  Have you -- has this authority been withdr awn
from you since then?

A. No.

Q. All right.  Sir, between then and now, have you e ver
relieved Lieutenant Colonel Vokey from representati on of
Staff Sergeant Wuterich in the case of U.S. v. Wuterich?

A. No.

Q. Have you ever taken any action to release Lieuten ant
Colonel Vokey from further representation of Staff
Sergeant Wuterich?

A. No.

CC (Mr. Faraj):  I don't have any more questions, Y our Honor.

MJ: Cross-examination by the government?

TC (Maj Gannon):  Yes, sir.

CROSS-EXAMINATION 
 
Questions by the prosecution: 

Q. Sir, good afternoon.
A. Good afternoon.

Q. You detailed yourself to this case, correct?
A. I did.

Q. In your capacity as RDC West?
A. Correct.

Q. Subsequent to your relief from this case, you det ailed
Meridith Marshall -- Major Meridith Marshall to thi s
case as well?

A. I'm not sure whether I did detail Major Marshall to this
case.  We might have used the traditional detailing
authority from her normal chain of command for that .
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Q. If I told you the record indicated that you were -- you
were the detailing authority, would that make sense ?

A. It wouldn't -- it wouldn't.

CC (Mr. Faraj):  We would ask to see the record, Yo ur Honor,
because we know something different.

MJ: Okay.  Your objection's overruled.  

You can ask the question.  

Go ahead and answer it.

Questions by the prosecution (continued): 

Q. Just what was your recollection then, sir?  
A. My -- my -- 

Q. The record's going to speak for itself.
A. Right.  My recollection about the detailing of Ma jor

Marshall was that she was not going to be detailed using
that delegation from MARCENT.  She was going to be
detailed by her commanding officer, OIC, or appropr iate
detailing authority per the JAGMAN.

Q. And were you involved in those discussions to mak e that
determination?

A. I remember having some discussions to make that
determination.

Q. With whom did you speak, sir?
A. I believe it was Lieutenant Colonel Forkin at the  time,

who was the OIC of the LSSS.

Q. Okay.  So you had conversations with Lieutenant C olonel
Forkin who did not have detailing authority over Ma jor
Marshall at that point?

A. Well, I think he did because she was getting read y to
leave as the -- as the OIC of Legal Team Delta to b e a
defense counsel at Miramar.  So I think she was
introduced to the case or had some dealings with St aff
Sergeant Wuterich's representation before she actua lly
moved wholly to Miramar, I think.
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Q. Certainly, Lieutenant Colonel Forkin did not have
detailing authority over Meridith Marsh -- Major
Marshall if she was the OIC of Delta.  She was deta iled
in her defense capacity, correct?

A. She was detailed -- well, it must have been Lieut enant
Colonel Daly or the CO of H&HS Squadron.  Somebody.

Q. And that defense capacity attached when she repor ted to
Miramar?

A. Yes, so then what had to have --

Q. Because she was the Regional Defense Counsel at M iramar,
correct, sir?

A. She's the Senior Defense Counsel.

Q. Excuse me, the Senior Defense Counsel at Miramar.
Sorry.  I didn't mean to take your job.  Senior Def ense
Counsel at Miramar.

A. Yes.

Q. And she was not the Senior Defense Counsel at Cam p
Pendleton?

A. Correct.

Q. Either at Delta or Echo?
A. Correct.

Q. In 2008, when you began turnover for this case wi th
Lieutenant Colonel Vokey -- specifically it would h ave
been in the early summer time frame -- he had lengt hy
conversations with you about his frustrations in be ing
extended on active duty?

A. I don't remember the exact nature of the conversa tions.

Q. Do you recall having any conversations with Lieut enant
Colonel Vokey; wherein, he expressed how frustrated  he
was that manpower was, in his words, frustrating hi s
efforts to stay on this case?

A. You're putting me in a difficult spot here becaus e
conversations that Lieutenant Colonel Vokey and I w ould
have had -- me being the new RDC; him being the out going
RDC with regard to this case that I was going to be
detailed on -- those could arguably be considered
confidential communication with furthering the
representation of a particular client.
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TC (Maj Gannon):  Absolutely.  Absolutely.  In fact , what I would
ask that we do then is we take a break and we obtai n a
waiver from the accused so that we can get a full a nd
fair hearing of the facts on this issue.

CC (Mr. Faraj):  We're not going to waive his Sixth  Amendment
right -- or the Fifth Amendment right to get Sixth
Amendment right.  We're not going to waive any righ ts
that he has.  They can ask him the same question:  Was
Colonel Vokey frustrated with leaving.  He said he
didn't recall.  I don't know what else he gets out of
Lieutenant Colonel Tafoya, but he's not going into this
ACR anymore.

MJ: Looks like the defense does not want to give a w aiver,
so go ahead and just ask whatever questions you can .

CC (Mr. Faraj):  Yes, sir.  I couldn't even ask Col onel Redmon
what they said to each other.  You stopped me, Your
Honor, and that's not privileged.

MJ: I understand.  I sustained your objection.

Go ahead.

TC (Maj Gannon):  Thank you, Your Honor.

Questions by the prosecution (continued):   

Q. So I guess to clear it for the record, we don't h ave a
waiver.  But I still would like to explore some ini tial
issues in terms of your contact with this case.  

When were you told you were going to become the RDC ,
sir, here at Camp Pendleton?

A. Probably in the early spring of '08.

Q. Early spring of '08?
A. Right.

Q. So that would be before the summer?
A. Exactly.

Q. When did you check in to Camp Pendleton, sir?
A. July 7th, 8th, 9thish of 2008.
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Q. Okay.  And you indicated a moment ago you knew yo u were
going to be detailed to this case at that point?

A. I knew I was going to be the RDC, and we suspecte d
because the RDC -- outgoing RDC was the detailed
counsel.  And so that -- it would make sense, at le ast
initially, if the incoming RDC picked up the reins if
the outgoing RDC was not extended to continue
representing Staff Sergeant Wuterich.

Q. And you did what folks do when they're transition ing in
billets.  You picked up the phone prior to July of 2008
and spoke with Lieutenant Colonel Vokey?

A. I don't know if I did.  I mean, I could have beca use
that's -- I know him from before.  So I don't remem ber
doing that specifically, but I probably did.

Q. Okay.  And at that point you were aware -- I'm ju st
trying to establish when you were aware of when you  were
going to come on the case as a defense counsel.

A. Okay.  I can tell you I was not aware when I firs t found
out I was going to be the RDC, because I didn't kno w
where any of these cases were in the pipeline, in t he
process.  I had no idea what cases were still going ,
which ones were pending, or where they were in thei r own
individual process.

Q. But by July of 2008, you were aware that you were
probably going to be detailed to the case?

A. I was aware I was going to have to have something  to do
with Staff Sergeant Wuterich's case more than likel y,
yes, if it was not resolved by then.

Q. And you were aware that you were going to be deta iling
yourself to the case?

A. I had pretty much figured I would detail myself t o the
case if Lieutenant Colonel Vokey was no longer on t he
case.

Q. And that's the summer of 2008?
A. It would be the summer of 2008 -- July, August 20 08.

Q. July, August 2008 -- summer of 2008 you were awar e you
were the detailing authority.  You were aware you w ere
coming on the case?

A. I was aware.  Yes, I was thinking I was going to come on
the case because we had to have somebody to come on  the
case.  And looking around the region, I would have been
the logical choice.



   121

Q. Right, but you were also aware that you were goin g to be
the detailing authority for the case?  

A. Yes -- 

Q. Isn't that true?
A. Yes, I knew I was going to have -- in August -- o r late

July, I did find out that they were going to delega te
detailing authority to RDC West.  I think it had be en
done before, but Lieutenant Colonel Brasure at MARC ENT
just wanted to, I guess in an abundance of caution,  redo
a letter from MARCENT Commander delegating the auth ority
to detail counsel to these cases to the RDC West.

Q. Okay.
A. Yes.

TC (Maj Gannon):  That's all I have, sir.

MJ: Redirect?

CC (Mr. Faraj):  No, Your Honor.

MJ: Lieutenant Colonel Tafoya, I do not have any que stions
for you.  Thank you for being available to testify.
You're excused.

WIT: Yes, sir.  Thank you.

[The witness was excused and departed the courtroom .] 

MJ: Defense.

CC (Mr. Faraj):  At this time, the defense moves fo r an ex parte
hearing to take testimony of Lieutenant Colonel Vok ey by
telephone.

MJ: According to the Court of Appeals of the Armed F orces,
it says if the military judge determines that any s uch
determination requires an ex parte hearing, the military
judge should ensure that the record establishes the
necessity and basis in law for any ex parte proceeding,
including the basis in law for any assertion of
privilege as the basis for an ex parte proceeding.  If
the accused is not present for any proceeding, the
military judge should set forth in the record the b asis
in law for conducting the proceeding in the absence  of
the accused.  



   122

So I think we talked about having the accused here.   It
sounds like the Appellate Court thinks that would b e a
better way than us going into the other room like w e did
last time without the accused being there, so the
accused will certainly be here.  It says that I'm
supposed to have a necessity and basis in law for a ny ex
parte proceeding.  

So what is the necessity and basis in law for the ex
parte proceeding from the defense's view?

CC (Mr. Faraj):  The defense will be offering infor mation that we
have a good faith reason to believe is privileged
communication -- attorney/client privileged
communication from Lieutenant Colonel Vokey, who
previously represented Staff Sergeant Wuterich.  An d
I've just been reminded by Mr. Puckett that Staff
Sergeant Wuterich will also be providing some
information regarding that representation, because that
communication -- most of it will probably be privil eged,
Your Honor, we would ask that it be done ex parte.

MJ: Okay.  Government, you have the same ruling from  the
Appellate Court that I do.  I'm not going to set ou t all
of the appropriate case law.  I'm not prepared to d o
that at this point in time.  But at least at this
preliminary juncture, I would see -- would think th at
the -- based on my understanding of privileged
communication and my understanding of the necessity  for
an ex parte proceeding in this case, that I would find
that there's a necessity and basis in law for the ex
parte proceeding and for the assertion of the privilege .

Do you wish to say anything before we commence with  the
ex parte hearing or have the judge put anything else on
the record at this time?  Of course, I am privy to the
ex parte hearing that I have already conducted with the
defense and you are not, which is why I am more eas ily
persuaded to have an ex parte hearing at this point in
time.

TC (Maj Gannon):  Yes, Your Honor.  That's what I'm  struggling
with.  What I'm struggling with, sir, is that it's the
government's understanding from the pleading proces s
that we're going to go from an ex parte communication
that, other than your recollection, is not captured  on
the record other than the sealed document you put f orth.
And you concluded definitively and absolutely and m ade
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several rulings on the record saying, hey, this is an
irreconcilable conflict.

I don't know what to do frankly, Your Honor, if you
encounter information during the course of this upc oming
ex parte communication that conflicts with your previous
recollection and how that's going to be resolved.  

I've also just heard for the first time that it's a
possibility that the accused may make some
representations to the military judge.  That's not an ex
parte communication.  That's testimony in front of the
judge without the crucible of cross-examination.  A n ex
parte communication would be communication with counsel
making representations as the court see fit -- sees  fit.  

So I think there's a couple of issues that we shoul d
deal with here, and I think that it's fair for the
government to know whether or not the accused is go ing
to speak on these issues and how we're going to res olve
any conflicts that may arise during the course of t his
upcoming ex parte.

MJ: Okay.  So the first issue is if something contra dicts
what I heard before I'll have to waive that and jud ge
that as the trier of fact or the decider of the mot ion
and the necessity for this hearing.  I can't -- I'm  not
going to be at liberty to divulge any of those thin gs to
the defense.  

The second issue that you have is you're objecting to
the defense -- to the accused actually saying somet hing
during the ex parte hearing not subject to the crucible
of cross-examination.  I was just informed that the
accused is going to be testifying about privileged
communication with the attorney.  So therefore, I d on't
find the need for the government to -- it's
inappropriate, therefore, for you to hear that test imony
and be able to cross-examine him on that.  Your
cross-examination would be useless to me anyway if he's
just merely relating communications he's had with h is
attorney because those would be, simply, conversati ons
that he's had regarding this case or the representa tion
of the counsel, et cetera.  So that's the best I ca n
answer for you on that.  
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You are correct.  I did -- and I want to state for the
record in case I did not state so earlier, I took m essy
but extensive notes at the first ex parte hearing.  And
after I left, I rewrote them.  I did not retype the m.  I
rewrote them so my recollection would not fade.
Subsequently I retyped them into the document that was
presented to the Court of Appeals -- or NMCCA, I th ink
at that point.  

So what I put in there was exactly as I remember ou r
first ex parte hearing occurring, and I have that on my
computer here that I can certainly reference any
inconsistencies or anything else.  And I don't know  if
these trial -- defense counsel have that.  I would
assume they might, but that was put into the record
sealed at least to NMCCA.  So I just want to state that
I did take copious notes and not only rewrote them
immediately thereafter, but retyped them again base d on
my knowledge.  And I tried to go chronologically an d
that was a little hard.  But I tried to go
chronologically on everything that occurred in the first
session.  

So I just wanted to put that on the record, but -- so I
guess I'm -- maybe I'm missing your point, but I wo uld
not allow you to cross-examine based on privileged
communication.  If he's going to get up and talk ab out
other things in the motion, you know, understanding  that
the reason we're having this is so that we can talk
about things that are not discoverable by the
government.  

And therefore, are you asking me just to make sure that
I have a tight rein on his testimony so that he doe sn't
start offering other testimony that's not privilege d?

TC (Maj Gannon):  Exactly, Your Honor.  Yes, exactl y.  I mean, if
he's going to talk about it -- theoretically, if on e was
to read between the lines and talk about the potent ial
for conflict existing that's rooted in Lieutenant
Colonel Vokey's representation of the accused and i t's
subsequent employment by the Hagood firm, which
represented Sergeant Salinas, and that there were
communications that were made that may render him u nable
to continue, then that would be something -- that's
one -- one aspect.  
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But if the accused is going to make representations  to
the court about what he was told during the departu re
time frame as alleged by the defense in their plead ings,
specifically the summer of 2008 -- if the accused i s
going to say, Your Honor, I was told "x," I was tol d
"y," and I was told "z," we've got that in their
pleadings.  And our position would be that that's b een
waived both by the proffer from Lieutenant Colonel
Vokey -- which is an appellate exhibit -- and by th e
lengthy factual representations by the defense coun sel,
previously, that those communications have been wai ved.
And those would be subject to cross-examination bas ed on
the record that exists.  

So we don't have the benefit of hearing the testimo ny or
the statements that the accused is going to make to  the
court if the court hears from him during an ex parte.
That's our concern.  

And then our subsequent concern:  The government wo uld
respectfully request on the first point -- if there 's
inconsistencies between the ex parte that took place
previously and the one that is apparently about to take
place today -- if there are inconsistencies, we wou ld
respectfully request that the court capture those o n the
record too so that subsequently an appellate court --
when they look -- as you referenced yourself a mome nt
ago as the trier of fact or the finder of the law o n
this motion, so that your basis can be evaluated as  well
because I don't know for a fact but, based on the c hange
in the pleadings, I suspect there's going to be som e
inconsistencies between the two.

And if I'm wrong, I'm wrong and it's all for not.  But
we would request that you make findings of fact and
conclusions of law on your decision that are rooted  in
any inconsistencies between the original ex parte and
the one that apparently is going to take place toda y.

MJ: Okay.  And I will certainly do that.  I don't ha ve a
problem doing that.  And regardless of which way it  goes
on this, I would assume I would be giving you findi ngs
of fact, conclusions of law at any time up until th e
authentication of the trial -- of the record of tri al,
excuse me, regarding this issue.  
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I wouldn't hear any inconsistencies, I guess, from the
accused since he was not at the ex parte, but I
understand the nature of your argument.  I also
understand the uncomfortable nature of kicking one party
out of the proceeding, and I understand that it's a  rare
thing to allow ex parte hearings.  We don't do it very
often as military judges.  And I found that the las t
time we had an ex parte hearing that the defense was, I
felt, entitled to have it -- at the conclusion of t hat,
very entitled to have the ex parte hearing and that they
had good grounds and good reason to request it.  So  I
assume the same thing today.  

But I understand your consternation with my taking
evidence that might be on the motion regarding
Mr. Vokey's representation that would go further th an
privileged communication and that if the accused ha d
something further to offer on that subject that wen t
outside the purview of privilege, he could take the
stand like any other witness, be subject to
cross-examination, and he could take the stand for the
limited purpose of the motion.  And even if the def ense
forgot to say that, I would assume that that's why he
was taking the stand, was for the limited purpose o f the
motion.

Did I answer any of your concerns, or do you still have
any other concerns before we have an ex parte
proceeding?

TC (Maj Gannon):  Your Honor, I don't want to belab or this.  You
spoke to my concerns.  I just -- I just -- I just w ant
to remake -- make it very clear to the court there are
types of representations that can come from the acc used
that will conflict with the existing record.  Our
position is that those are not privileged
communications, because that privilege has been wai ved
by the -- by the defense reviewing that -- those
facts -- specifically, what was discussed with him in
the summer of 2008 immediately prior to Lieutenant
Colonel Vokey's departure.  Other types of privileg ed
communications that the government can't know what the
nature of those are and whether or not those were
brought to your attention, we would object to your
consideration of any statement from the accused tha t
varies from the record as it exists currently.
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MJ: And what is the very nature -- I want to make su re I
understand your objection.  

What specifically has the defense already waived th at
we're -- that you're talking about?

TC (Maj Gannon):  The accused was advised prior to Lieutenant
Colonel Vokey's departure that the relationship bet ween
Lieutenant Colonel Vokey and the accused would cont inue,
but it would not be as detailed counsel.

MJ: Okay.  And where exactly was that?

TC (Maj Gannon):  That's in the defense pleading, s ir.  I cite it
with specificity in terms of its exact location in the
record.  And I believe it's in the defense 26 Augus t
original motion on this issue.  And I cited it in t he
most recent appellate exhibit that we've just filed  on
this -- this issue.

MJ: Where's it mentioned in your motion?

TC (Maj Gannon):  I'm going to find it right now, Y our Honor.

MJ: Okay.  I also notice on the defense motion -- it 's CX --
you put 15 April 2010.  We all understand that to b e
15 April 2011.  It's this year.

CC (Mr. Faraj):  Don't want to grow old, Your Honor .

MJ: I noticed that CAAF had some of the dates wrong in
there -- in the order.  They had Lieutenant Colonel
Vokey representing the accused -- so I'll state for  the
record in case it goes back to CAAF -- in their ord er of
4 April, they have that Lieutenant Colonel Vokey
represented the accused until September 13, 2011.
That's obviously wrong.  It's now April 25, 2011.  That
should say either 2009 or 2010.  I believe they're
referring to 2010 when we were in court.

CC (Mr. Puckett):  And Your Honor, they subsequentl y issued a
corrected abatement -- 

MJ: Thank you.

CC (Mr. Puckett):  -- a corrected order.
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MJ: And I have not seen that order, so I went off th e
original.  Thank you.

CC (Mr. Puckett):  And it specifically made those d ate
corrections.

MJ: Okay.  Thank you.

TC (Maj Gannon):  It's Appellate Exhibit XCIV, Your  Honor, Page 5.
And we reference it in our motion, Page 4, second f ull
paragraph.

CC (Mr. Faraj):  What was it?  Page 5?

TC (Maj Gannon):  Appellate Exhibit XCIV, Page 5.

CC (Mr. Faraj):  Is Appellate Exhibit XCIV my first  motion on
this?

MJ: It's the motion dated 25 August 2010.  You're we lcome to
come up and look at it if you'd like.

CC (Mr. Faraj):  26 August or 25 August?

MJ: 26 August 2010, if I said the wrong date, and yo u
mentioned that specifically.  I remember it, and I
obviously read the government's motion.  

I remembered that.  I just wanted to get, specifica lly,
what you were talking about so I understood your
objection -- or your bone of contention.  And I see  it
also mentioned, of course, on Page 4 as you indicat ed of
your response to the current defense motion.

Okay.  Anything else from the government?

TC (Maj Gannon):  No, Your Honor.  Thank you for he aring us on
that.  I appreciate it, sir.

MJ: Sure.  Yeah.  I want to give you as much time as  you
need to to put anything on the record to make sure that
I'm not missing anything, simply because it is rare  to
do an ex parte proceeding and I just want to make sure
I'm not missing anything before we do it.  So I do find
the sufficient basis in law for an ex parte proceeding.  
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Again, I can put all this in writing later based on  the
rule of the privilege -- the right to privileged
information between the accused and his attorney.  And
I'm assuming that Mr. Vokey will talk about that an d
perhaps some other matters that we dealt with in th e
last ex parte proceeding.  And we'll have the accused
here.

So at this point I just turned off all of the -- lo cal
view is off.  The remote view is off.  So all of th e
proceedings are no longer being broadcast outside t he
courtroom.  We'll have to seal this portion of the
record of trial.  So when we start, I'll alert the court
reporter, Lance Corporal Greene, about what point w e're
at.  And for the ex parte, I will close the courtroom to
all spectators and also to all of the government
counsel.  When we get back on the -- we'll stay on the
record, but we -- when we start the ex parte proceeding,
I will note -- again, have the court reporter note when
we're starting it exactly.  And also, I will note w ho is
present in the courtroom during the ex parte proceeding.
And then we'll proceed from there.

So at this point the courtroom is closed to all the
government counsel and all spectators.

[The ex parte session follows and is sealed by orde r of the 
military judge.  The session began at 1557, 25 Apri l 2011.] 

[END OF PAGE] 
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[The ex parte session concluded at 1704, 25 April 2 011.] 

[The Article 39(a) session recessed at 1704, 25 Apr il 2011.] 

[The Article 39(a) session was called to order at 1 729, 
25 April 2011.] 

MJ: The court is called to order.  All parties prese nt when
the court recessed are once again present.

We had an extended break, and then we went into an 802
conference I'll summarize.  

The bottom line is the defense wants to go through
argument on the motion and -- tonight and so hopefu lly
they can leave tomorrow and move onto other engagem ents
that they have, evidently, in other cases.  

And the government doesn't know if they're going to  have
evidence or not and would like time to think about the
evidence that has been presented so far and find ou t
whether they wish to present any more evidence or n ot.
In response, the defense indicated that some of the
government's points were about the motion that was
withdrawn, which was me recusing myself.  So I cert ainly
don't need any more evidence on that.  And then the
government was concerned with -- with knowing anyth ing
that occurred during the ex parte hearing that would not
be privileged information.  And so that, they said,
might be able to inform their decision tonight on
whether they have more evidence to present or not.  

So I'm not going to discuss anything that happened
during the ex parte proceeding with the government
counsel today.  And I'm going to -- what I indicate d to
the government counsel was that I tried to -- with the
evidence in the ex parte hearing, I tried to go through
Footnote 2 on Page 4 of CAAF's order to the best ex tent
that I could.  Obviously I can't -- I'm not reachin g
legal conclusions or findings of fact on the record .
What I did was simply ask questions of certain
individuals, and I've done that to my satisfaction at
least.  I hope when I write these out that that wil l
allow me to answer the questions posed by CAAF in
Footnote 2 of their order.  
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So that's where we're at now.  I talked about an 80 2
conference about giving counsel an hour to see if t hey
had any further evidence.  I don't want to rush the m.
If the defense counsel are both trying to leave in the
morning and we can do the argument tonight, I would  like
to do that.  If the government has further evidence  they
would like to present in the morning, then the defe nse
counsel can stay here.  We planned the motions hear ing
for two days, and they'll have to make other
arrangements.  I appreciated everyone dropping thei r
schedules to get this into court as soon as we coul d,
and so I don't want to punish anybody by making the m
stay.  The defense counsel can stay till tomorrow i f
there really is no more evidence to present.  

So that's the basis -- or that's the summary of the  802
conference.  So I would like to have either side go
ahead and add anything or correct anything I said a bout
what happened off the record in the presence of all
parties and the accused.

CC (Mr. Puckett):  None from defense, Your Honor.

MJ: Government?

TC (Maj Gannon):  No, Your Honor.

MJ: Okay.  So would you like to avail yourselves of that
opportunity?  Again, I'm not trying to pressure the
government.  If you have further evidence or someth ing
else that you think I need for this motion, that's fine.
I'll hear it tomorrow.  I'm in no hurry to go.  I d on't
leave till Wednesday.  But if you don't have anythi ng
and we can work with defense counsel's schedule, th en
we'll take that argument tonight.

TC (Capt Sullivan):  Yes, sir.  I think it's a good  suggestion.
Can we take an hour, Judge?

MJ: Sure.

TC (Capt Sullivan):  And then we'll have a response  for you.

MJ: And if you're ready before an hour, let me know.
Otherwise, it's 5:30.

TC (Capt Sullivan):  And that's a good point too.  It may be less
than an hour.
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MJ: It's 1730 now.  I'm not going anywhere.  I'll be  in the
judge's chambers for at least until 1830 and at lea st
until I talk to you.  So the court will be in reces s.

[The Article 39(a) session recessed at 1732, 25 Apr il 2011.] 

[The Article 39(a) session was called to order at 1 840, 
25 April 2011.] 

MJ: The court will come to order.  All parties prese nt when
the court recessed are once again present.

Two times -- two sessions ago, we got on the record  and
Major Marshall was not here and she's not here now.   She
left about 1715 or 1720 before we took our hour bre ak
and before we got back on the record and during the  802
conference with all parties.  And the accused indic ated
that he was excusing her from further participation
today because she had some childcare issues.

Is that right, Staff Sergeant Wuterich?

ACC: Yes, sir, it is.

MJ: All right.  So everybody else has been here and will be
here.

We just had an 802 conference.  Major Gannon would you
like to summarize that?  I'm drawing a blank on wha t we
just talked about.

TC (Maj Gannon):  Yes, sir.  We had a brief 802 con ference, and
the military judge brought it out -- brought it to the
government's attention in the presence of the accus ed
and his counsel that, during the course of the ex parte
communication, the defense adopted the summary that  the
military judge prepared and sealed for the consider ation
of the Court of Appeals for the Armed Forces in the
previous ex writ that went up.  And that that
write-up -- that written summary had been adopted b y the
defense counsel as being an accurate record of that
proceeding.

MJ: Okay.  Thank you.  That's what we talked about.  I don't
know why that slipped my mind.  We just talked abou t it
a few minutes ago.  And I did let the government kn ow
that -- and there's no objection from the defense - -
simply so that they would understand that.  And the n I
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indicated that I still have some questions of some
witnesses in the ex parte hearing.  And that's all I'm
going to discuss about that.

So anything to add to the summation by the defense?

CC (Mr. Faraj):  No, Your Honor.

MJ: Okay.  Please keep your seats.  We're going to p ut the
court in recess while we try to get Mr. Vokey back on
the line.

[The Article 39(a) session recessed at 1842, 25 Apr il 2011.] 

[The Article 39(a) session was called to order at 1 844, 
25 April 2011.] 

MJ: The court will come to order.  All parties prese nt when
the court recessed are once again present.

We also discussed during the 802 conference that th e
parties wanted -- particularly the government -- wa nted
time to think about any issues they may be missing.
They expect this issue to be -- have an extraordina ry
writ, once again, by the defense and they requested  72
hours to put any argument in writing that they have
regarding this motion.  The defense was not opposed  and
both sides are open to presenting me any material f or
your arguments in writing before 72 hours and also any
other affidavits or documentary evidence.

WIT: This is Colby Vokey.

CC (Mr. Faraj):  Colby.

WIT: Yes.

CC (Mr. Faraj):  Are you available to talk?

WIT: I am.

CC (Mr. Faraj):  Okay, great.  Stand by, please.

MJ: We're on the record, Mr. Vokey.  I'll remind you  you're
still under oath.

WIT: Yes, sir.
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MJ: Government, you may proceed.

Lieutenant Colonel Colby C. Vokey, U.S. Marine Corps, Retired, was 
recalled as a witness by the prosecution, was reminded he was 
still under oath, and testified as follows: 

DIRECT EXAMINATION 

Questions by the prosecution: 

Q. Sir, it's Major Gannon.  Can you hear me?
A. I can.

Q. Sir, just a couple of questions.  Your -- I'd lik e to
take you back to the summer of 2008.

A. Okay.

Q. You testified earlier about a conversation you ha d
telephonically with Colonel Redmon?

A. Yes.

Q. In the wake of that conversation, did you speak w ith or
have any written communications with the MARCENT SJ A --
the outgoing MARCENT SJA, Lieutenant Colonel Riggs,
related to that conversation -- that conversation b eing
that with Colonel Redmon?

A. No, I'm not.  I'm not -- and I don't remember if
Lieutenant Colonel Riggs was still the SJA or not a t
that time but -- 

Q. Yes, sir.  I just want to make sure at that time it's
unclear he may have been out-processing or still th ere.
But just, you know, who Lieutenant Colonel Riggs is ,
correct?

A. Yes.  Absolutely.

Q. Did you have any written or oral communications w ith
Lieutenant Colonel Riggs regarding your phone
conversation with Colonel Redmon that took place in
mid-July 2008?

A. I don't know.  Not that I recall.

Q. Same question for Lieutenant Colonel Brasure.
A. No.  Was he the replacement for Lieutenant Colone l

Riggs?
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Q. Yes -- yes, sir.  That's correct.  I wasn't aware .  I
thought you knew who the SJA was to MARCENT, Lieute nant
Colonel Ian Brasure.

Do you know who that is, sir?
A. I do.

Q. Okay.  That's who -- that's the gentleman who too k over
for Lieutenant Colonel Riggs.

A. Okay.

Q. Did you have any written or oral communications w ith
Lieutenant Colonel Ian Brasure, the MARCENT SJA, in  the
summer of 2008 regarding your conversation with Col onel
Redmon?

A. Not that I recall.

Q. Did you have any written communications with Colo nel
Ingersoll during the summer of 2008 related to your
conversation with Colonel Redmon?

A. Written communication, no.  In person I met with Colonel
Ingersoll concerning that, yes.

Q. You met with Colonel Ingersoll after the oral
conversation you had -- the telephonic conversation  you
had with Colonel Redmon?

A. Yes.

Q. What did you tell Colonel Ingersoll?
A. I relayed to Colonel Ingersoll what Headquarters Marine

Corps had said about me not being allowed to stay a ny
longer and I had to leave.

Q. Did you seek redress from Colonel Ingersoll?  Did  you
ask him to intervene on your behalf?

A. Yeah.  Colonel Ingersoll said there's nothing mor e can
be done.

Q. That's not my question.  Did you ask him -- did y ou ask
him to intervene on your behalf?

A. I don't recall how all the conversation occurred.   Other
than that I told him what happened in the phone
conversation and that the -- I said that the manpow er
folks weren't letting me stay.  And he said, Well,
there's nothing more that can be done.
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Q. Yes, sir.  I heard you answer that twice now.  Bu t do
you recall whether or not you asked him for assista nce?

A. I don't recall.  

Q. Did you request mast?
A. No, I did not.

Q. Alright, sir.  Now I'd like to jump ahead and tal k with
you briefly about the time period of when you reali zed
that there was a conflict that had arisen which has  been
the subject of this litigation.

When did that first come to your attention, sir?
A. And which part come to my attention?

Q. The fact that there may be a conflict.
A. Last summer --

Q. All right.
A. -- of 2010.

Q. And when you came to this conclusion -- if I reca ll
correctly -- I was present for some testimony -- yo u had
some discussions with your fellow defense team rela ted
to this potential conflict?

A. That's right.

Q. Okay.  Sir, at that time or since then, have you sought
any advisory opinions from your state bar related t o
this conflict?

A. Just take it with you -- no, but my state bar doe sn't
provide advisory opinions.

Q. Have you sought a written ethics opinion related to this
issue from your state bar?

A. No, because I can not.

Q. So if I understand your response, you don't have any
paper, any written work product or opinion, for lac k of
a better term, in your possession on this matter fr om
your state bar?

A. No.  It wouldn't make any sense, because they do not
provide advisory opinions.
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Q. Yeah.  The question is did you seek it.
A. I don't think I had -- no.  I don't think I had a ny

conversations with anybody from the state bar on th at
issue.  I had it on some other issues, but not on - - I
don't believe on that issue.

Q. Okay.  Sir, so the answer to my question was, No,  you
did not seek an opinion from your state bar related  to
the potential conflict that arose from your employm ent
with the firm that you work for now?

A. I don't believe so.  I could have, but I don't be lieve
so.  I say that because I had conversations with th e
state bar on some issues relative to this case, but  I
don't think it was on that issue.

Q. Okay.  What conversations did you have with your state
bar relevant to this case?

A. I'm -- like I said, if I had some conversations, it
wasn't on this issue.  And I'm not comfortable
disclosing that any other -- anything else I discus sed
with the state bar.

Q. Okay, sir.  And I apologize to keep asking, but I 'm
having a hard time understanding your response.  So  it
sounds like the answer to my question is, No, I did  not
seek an opinion related to this issue from my state  bar.

Is that fair, sir?
A. Yes.

Q. Did you seek waiver from Mr. Hagood at any time?
A. I'm not very comfortable answering that question either.

Q. I understand that, sir, but the question is still  there
unless you're refusing to answer it.

Did you seek a waiver -- I'm not asking whether or not
you obtained one.  I don't want to know about the n ature
of the conversation.  My question to you, sir, is d id
you seek a waiver from Mr. Hagood?

A. Major Gannon, I'm not comfortable answering any
questions dealing with the representation of Sergea nt
Salinas or from folks in my firm.
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TC (Maj Gannon):  Yes, sir.  I understand your resp onse.

Sir, at this time the government objects as
nonresponsive, and we would request that you direct  him
to answer the question.

MJ: Mr. Vokey, are you refusing to answer the questi on based
on possible self-incrimination, or are you refusing  to
answer the question based on attorney/client privil ege
or -- 

WIT: Yeah.  It's not due to the self-incrimination, Your
Honor.  It would be I'm not comfortable answering t hat
question due to it may involve -- I mean, that invo lves
the inner workings of my firm and representations o f
Sergeant Salinas.  I'm -- 

MJ: Okay.

WIT: It seems like that may be privileged informatio n that I
may be relaying.

MJ: Okay.  So you're basing your refusal to answer t he
question based on privileged information.  And the
specific question that you're refusing to ask -- to
answer is whether you even sought a waiver from
Mr. Hagood at any time regarding this issue.

Is that correct, sir?

WIT: That's correct, sir.  I think that may be privi leged
information.

MJ: Okay.  Major Gannon, I do not need the answer to  that
question asked and I did have a chance to discuss
questions with Mr. Vokey in the ex parte hearing.

TC (Maj Gannon):  Yes, Your Honor.  I understand th e court's
position.

Questions by the prosecution (continued):   

Q. Mr. Vokey, it's Major Gannon again.
A. Yeah.
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Q. Question, sir, did you ever seek a waiver from th e
accused?

A. Again, I believe that's privileged information I' m not
willing to disclose.

MJ: Again, I don't need the answer to that question,  and I
had the opportunity to question Mr. Vokey during th e ex
parte hearing.  So the objection to that question is
also sustained.

TC (Maj Gannon):  The refusal of the witness to ans wer the
question is tolerated.  I didn't hear an objection,  Your
Honor.

MJ: You're right.  And I misspoke.  You're correct.  There
was no objection, and I am allowing the witness to not
answer that question in open court.

TC (Maj Gannon):  Understand, Your Honor.  

Questions by the prosecution (continued):   

Q. And Mr. Vokey, sir, one last question.  Going bac k to
your conversations with individuals in the wake of your
July 2008 conversation with Colonel Redmon, we talk ed
about Lieutenant Colonel Riggs, Lieutenant Colonel
Brasure, and Colonel Ingersoll.

Did you ever make any -- did you ever seek or infor m the
SJA to the CMC, Brigadier General Walker, about thi s
issue in writing?

A. You know, I don't remember.  There may have been a
communication that was passed to the Chief Defense
Counsel that was forwarded to Colonel Walker[sic], but I
don't recall now.

Q. Did you forward something -- did you cc General W alker
on a communication that you had with the Chief Defe nse
Counsel of the Marine Corps?

A. No, but I normally don't just cc any general offi cers
that I want to.  I go through -- going through the chain
of command.

Q. Did the chain of command ever direct you or invit e you
to go to General Walker and seek redress of this is sue?

A. No.
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Q. As you sit here today, do you have a specific
recollection of seeking redress from General Walker  on
this issue?

A. No, I don't have -- I don't.  No, I don't have an y
recollection one way or the other.

TC (Maj Gannon):  Your Honor, we have no further qu estions.

Thank you, Mr. Vokey.  I appreciate your time this
evening.

WIT: All right.

MJ: Any further questions from the defense?  

CC (Mr. Puckett):  No, Your Honor.

TC (Capt Sullivan):  And, Your Honor, can I have a moment before
we let Mr. Vokey go?

MJ: Sure.  Mr. Vokey, hold on, please.

WIT: Okay.

TC (Maj Gannon):  Your Honor, I apologize.  After s peaking with
Lieutenant Colonel Sullivan, I do have a couple of
additional questions.

MJ: Okay.  Go ahead, please.

Questions by the prosecution (continued): 

Q. Mr. Vokey, sir, sorry.  Can you hear me still?  I t's
Major Gannon.

A. Yes, sir, I can.

Q. You've testified a couple of times about conversa tions
or written communications you've had with Colonel F avors
regarding the 2008 -- July 2008 conversation you ha d
with Colonel Redmon.

Do you recall that?
A. Yeah.  I don't remember if I had any e-mails dire ctly

with Colonel Favors or not.
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Q. Have you done any searching for any e-mails latel y since
this issue has manifested -- since this issue's bee n
brought to the court's attention?

A. I don't have access to any of those e-mails.

Q. Okay.  Where are those e-mails -- that implies th at they
still exist.

A. I don't know.  I was still in the Marine Corps us ing a
USMC account which I do not have access to any long er.
That was a couple years ago when I was still on act ive
duty.

Q. Okay.  Is it your testimony that you did, in fact , write
an e-mail or any other written communication to Col onel
Favors regarding this issue -- this Colonel Redmon
conversation in July of '08?

A. No.  I don't know if I did or not.

Q. As you sit here today, do you have a recollection  of
drafting or sending an e-mail or any other written
communication to Colonel Favors regarding this issu e?

A. I don't remember.

Q. You don't remember.  So you do not have any speci fic
recollection of writing anything to Colonel Favors?

A. That's correct.

Q. How about Colonel Joyce?
A. No, certainly not.  Colonel Joyce wasn't the Chie f

Defense Counsel at the time.

Q. So you had an oral conversation with Colonel Favo rs?
A. I don't remember if I -- I don't remember if I ha d any

direct communications with Colonel Favors on this o r
not.  I don't remember if it was oral, it was e-mai l,
somebody else did it.  I just don't remember.  I'm
sorry.

Q. Don't be sorry, sir.  I just want to capture for the
record your testimony.

So is it your testimony that as you sit here today,  you
don't have any recollection of informing Colonel Fa vors
in any way, shape, or form, written or oral, about this
conversation you had with Colonel Redmon in 2008,
specifically in July of 2008?

A. I don't have any recollection.  I'd have to -- no , I
don't.  Don't know if I did.  Don't know if I didn' t.
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TC (Maj Gannon):  Your Honor, no further questions.   Thank you.

Mr. Vokey, stand by, please.

MJ: Mr. Vokey, I don't have any questions for you.  Thank
you for being available to testify so many times to day.
We're going to excuse -- 

CC (Mr. Faraj):  Your Honor, we -- 

MJ: Hold on one moment.  The defense may have a ques tion.

WIT: Yes, Your Honor.   

CROSS-EXAMINATION 
 
Questions by the defense: 

Q. Mr. Vokey, this is Neal Puckett.
A. Hello, Mr. Puckett.

Q. How are you doing?
A. Good.

Q. Sir, earlier I think there had been some testimon y or
some reference to there being an assumption that Co lonel
Favors knew about your pending departure from the M arine
Corps, departure from the Wuterich case and so forth.

If you didn't have any discussion with -- or how wo uld
you know about that?

A. Hello?

Q. Can you hear me?
A. Yeah.  I got you.

CC (Mr. Puckett):  Okay.  If you didn't have any di scussions with
her or can't remember any discussions with her, do you
know how she might know about that?  About your pen ding
departure from the Marine Corps?

TC (Maj Gannon):  Objection.  Speculation.

MJ: Overruled.  You may answer it if you know the an swer.

WIT: Yes.  If I didn't speak with Colonel Favors on the
post-Colonel Redmon call, it was because it would h ave
been -- it would have been coming from the RDC at t he
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time, Lieutenant Colonel Tafoya.  I don't remember if I
notified or talked with Colonel Favors after that p hone
call or Lieutenant Colonel Tafoya did.  

I definitely had conversations with Lieutenant Colo nel
Tafoya after this happened, and he was aware of my
leaving and what had happened during that phone cal l.

Q. But is it also fair to say that you might have ha d
discussion with Colonel Favors before you had the t alk
with Colonel Redmon such that she knew about your
pending departure?

A. Yes.  Oh, that's definitely true.

Q. And is it also fair to assume that since she work s
perhaps steps from General Walker, that General Wal ker
probably would have known about your pending depart ure?

A. I think that would be fair without a doubt since she
works directly for General Walker.

CC (Mr. Puckett):  No further questions, Your Honor .  Thank you.

MJ: Anything further from the government?

TC (Maj Gannon):  Yes, sir.  Yes.

MJ: Go ahead.

REDIRECT EXAMINATION 
 
Questions by the prosecution: 

Q. Mr. Vokey, it's Major Gannon again.
A. Yes.

Q. Now, the line of questions I asked you wasn't abo ut
whether or not folks knew you may be leaving or you  were
leaving the Marine Corps.  You went on national pub lic
radio and announced your retirement in October of 2 007.

My question very specifically -- and I want to make  sure
that we're clear on this -- was whether or not in t he
wake of your conversation with Colonel Redmon in Ju ly of
2008, whether or not you had any communications wit h
Colonel Favors about the fact that he told you you would
not be extended on active duty any further and thus , in
essence, according to the argument the defense is
making, terminating your relationship with the accu sed.
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Did you protest that to Colonel Favors?
A. I'm sorry.  That was kind of a long question.  Wh at

exactly is the question?

Q. Sir, did you protest -- did you advise Colonel Fa vors of
the conversation you had with Colonel Redmon in Jul y of
2008?

A. That's the same answer.  I don't recall if I spok e to
her or had any e-mails with her myself.  I just don 't
remember.  I did speak with Colonel Favors, you kno w,
definitely prior to that.  Certainly in May, June - - in
June time frame about it.  But whether I spoke to h er
after that conversation with Colonel Redmon, I just
don't recall.

Q. When you say about it, sir, you mean about what?  About
your retirement?

A. About my retirement and extension and continuing to
represent Staff Sergeant Wuterich.

Q. And up to that point all of your modification req uests
had been approved?

A. I believe I spoke to Colonel Favors after they we re
initially telling me they wouldn't extend me any
further.  But I mean, as far as exact time, I just don't
remember.  I mean, it was a long time ago and I don 't
have any other -- my e-mails or anything to, you kn ow,
refresh my memory.  But I do remember having discus sions
with Colonel Favors letting her know that -- she kn ew I
was extending and that there were some pushbacks.  I
just don't remember when that was that I talked to her,
and I do not remember whether I had any conversatio ns or
e-mails with her after Colonel Redmon's phone call.

Q. So you told Colonel Favors that you were having p ushback
from Headquarters Marine Corps?

A. I believe so, yes.

Q. The only time you received any pushback from
Headquarters Marine Corps was from Colonel Redmon.
Isn't that true, sir?

A. Yes.  But before -- the e-mail on not wanting to extend
me longer didn't occur in July.  It occurred back i n
May.
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Q. Let me -- let me -- okay.  Back up.  You were tol d --
according to your testimony earlier, you were told you
were going to retire and there would be no further
modifications by Colonel Redmon, correct?

A. That's right.  He told me --

Q. And you were told that in July of 2008, correct?
A. Yes, during that phone call.  Yes.

Q. After that phone call, did you protest that phone  call
to Colonel Favors?

A. I do not remember if I had any conversation with Colonel
Favors after that or not.

TC (Maj Gannon):  No further questions, sir.

MJ: Anything further from the defense?

CC (Mr. Puckett):  No, Your Honor.  Thank you.

MJ: Very well.  

Mr. Vokey, again, thank you for being available to
testify so many times tonight.  Good evening, sir.

WIT: Thank you, Your Honor.

[The witness was excused and the telephonic connect ion was 
terminated.] 

MJ: Anything further from the government?

TC (Maj Gannon):  No, sir.

MJ: Okay.  And if I -- I was trying to summarize the  802
conferrence I had earlier while we were getting Mr.  --
Colonel -- or Mr. Vokey on the line.  And I reitera te
that both sides are comfortable with having 72 hour s to
respond with any further argument in writing.  And also
I will be happy to accept any further documentary
evidence from either side before that time period.

Argument on the motion, defense, please.  

Mr. Puckett.

CC (Mr. Puckett):  Thank you, sir.  I'd like to be brief.
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Judge, I know we've been down this path once before  on
this issue, and I had the -- the great privilege of
perhaps for the only time ever in my legal career t o be
able to sit at counsel table at oral arguments at C AAF.
I'm not otherwise qualified to make oral arguments.   I
just sat there to provide some -- some good looks a nd
charm.  But Major Kaza made the argument.

But we were able to determine, sir, is we were able
to -- we were able to see from the CAAF judge's
perspective what's important about this issue in th is
case, okay.  And I -- I took notes and I -- but mor e
than that, it really impacted me that -- I'm just g oing
to go through this piece by piece, Your Honor.  The re
was never any mention, discussion, or argument by
government counsel that at the time of Colonel Voke y's
retirement, there was not an unlawful severance of the
attorney client relationship.  

Now, if you need any proof of that, all you have to  do
is read CAAF's Hutchins opinion.  You know, they
didn't -- they didn't buy everything that NMCCA sai d,
but they definitely bought that.  That was an illeg al
severance.  Remember in this case, Your Honor, we h ad
the same judge, the same scenario where counsel is
leaving, but there are some differences here.  

So the first point I want to make, Your Honor, is t hat I
recall that this court's findings last time was tha t
there wasn't any severance.  Well, I can tell you t hat
that -- that gets no purchase now since the Hutchins
decision has come out.  And in fairness to this cou rt,
that decision came out after this court found facts  in
this case.  So we now can point to Judge Meeks' col loquy
with -- with our client in March of 2009 as being t he
exact same colloquy that was had with Sergeant Hutc hins.
So we know that there was a severance at that point .  

Now, the other interesting thing that happened in t hat
case was that two of the judges -- and I believe it  was
Judges Efron and Ryan -- kept hammering at the
government appellate counsel, Mr. Keller.  And, you
know, there's nothing that prevents this court from
going back and listening to those arguments, and I think
it would [inaudible] for the court to do so.  They asked
him twice, So, counsel, is it better that this case  just
go to trial with this error already built into it?  Is
that what the government would prefer?  
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So, Your Honor, it has already been established as an
accepted law of the case based on Judge Meeks' ruli ng
that there was a severance without good cause of th e
attorney/client relationship between Staff Sergeant
Wuterich and Lieutenant Colonel Vokey.  

Now, so there should be no argument today in this
courtroom since it wasn't made on -- on appeal and no --
no judge believes that the attorney/client relation ship
continued past Colonel Vokey's retirement.  That is  not
a legal fact that's going to -- that anybody else
accepts.  So it would not behoove the court to once
again find that that had happened, because it didn' t.
And in fact, we clarified that today with Colonel
Vokey's testimony, the fact that there was a break in
representation.  There was a promise.  

There was some indication that perhaps Colonel Voke y
could play some part in the case in the future.  Bu t
there was no contract, there was no agreement betwe en
attorney and client, and there was no assurance lik e
there would have been if he were to remain on activ e
duty that he was going to proceed to trial with thi s
case.  There certainly was no way for the accused t o
compel that like now the accused has that right
post- Hutchins to indicate his desires on the record and
perhaps for a military judge to abate the proceedin gs
until the government figures out a way to keep that
relationship intact.

Another almost comical moment and a moment that we spent
way too much time this afternoon talking about, whi ch
again carries no legal weight or significance
whatsoever, Your Honor, is how much effort Colonel Vokey
expended or stopped short of expending to stay on a ctive
duty.  That has no legal relevance whatsoever in te rms
of repairing the broken attorney/client relationshi p.  

And to point out the humor of it all, I was present  in
that courtroom in D.C. when Mr. Keller made the arg ument
that, Well, Judges, Your Honors, Mr. Vokey asked fo ur
times but he never asked a fifth time.  The fifth t ime
was a request to buy himself a little time so that he
could transition off of active duty.  Once he was t old
no, you're gone 1 August, he went back with an AA f orm
to get some time to transition and do some terminal
leave and process out.
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People -- lawyers in the courtroom couldn't believe  that
the government was actually taking the position tha t
perhaps if he had asked a fifth time that would hav e
been okay.  But what we know from this case, Your H onor,
is that of all the ways, of all the four categories  in
which a counsel can be excused from a case or can b e
relieved from a case none of them happened in this case.  

So by definition, there has been an illegal severan ce in
violation of the Hutchins rule -- now the Hutchins rule
of the attorney/client relationship in this case.  So
what can be done about it?  Well, in pointing out t hat
it would be much worse -- in pointing out to the
government counsel that it would be much worse to l et
this error continue in the record and then if there 's a
conviction, try to fix it then.  

Remember, Your Honor, there is some difference betw een
this case and the Hutchins case.  One difference is
Captain Bass in the Hutchins case wanted off active duty
as quickly as he could.  What we've demonstrated he re is
that Colonel Vokey took all reasonable means to try  to
stay on active duty to continue this case.  That's all
you need to know.  You don't need to know if he ask ed
three times or four times or five times or who knew  and
who didn't know.  

Because recall, Your Honor, at the time he can only  be
held responsible for -- you know, what process -- w hat
processes were available.  And he exhausted all the se
remedies.  So it can't be gained said that because he
didn't get some general officer involved or directl y
talked to General Walker or directly talked to Gene ral
Mattis or General Helland that somehow that means t hat
his attorney/client relationship with his client wa sn't
illegally severed.  

So the question now becomes for the court, now that  it
must find, it is compelled is to find, it would be error
not to find and this court would certainly be rever sed
if it did not find that there was an illegal severa nce
of the attorney/client relationship at the retireme nt --
or at the movement into retirement of Lieutenant Co lonel
Vokey because the procedures were not followed.

The only thing that remains is what's the remedy.  Well,
Your Honor, the remedy is that we have not been to trial
yet and that right that is so dearly protected by - - by
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not only the statutory and regulatory law and now t he
case law can be -- can be fixed.  That problem can be
fixed.  And there are ways to fix it.  And we've
suggested those ways in our brief.  We know that if  this
court abates the proceedings -- and that's all we'r e
asking for, an abasement -- and, you know, the othe r
interesting thing that we learned is that Judge Efr on
kept saying, Well -- well, defense counsel, was the
judge ever offered an opportunity to abate the
proceedings until the problem was fixed?  No, Your
Honor, he wasn't.  Well -- and then the question wa s,
Well, are we still pretrial counsel?  Yes, we are, Your
Honor.  So the defense can still move to abate the
proceedings, can't they?  So it was almost like a
roadmap that we were being given as to what we do w hen
we got back to court because we are still pretrial.   

So, Your Honor, we believe that the -- the remedy t hat
the law and the law givers contemplate here is that  this
court will abate the proceedings until that
attorney/client relationship can be put back togeth er.
How they choose to do that is up to them.  Now, we -- we
have -- I believe we submitted in our brief, Your H onor,
the -- we didn't? -- well, we can provide this, You r
Honor.  

We -- we hired a retired Navy captain personnel exp ert
to comb the Naval regulations and Marine Corps
regulations to determine whether it was -- it could  be
authorized to recall Colonel Vokey to active duty,
because the position taken by Major Gannon at our l ast
hearing was, Well, we just did the Hohman case or
something, Your Honor.  We've already determined th at
that can't be done involuntarily.  Well, it turns o ut it
can, so it has to do with the amount and quality of  the
research.  So they -- they can do that.

MJ: And you're going to give me evidence of that?

CC (Mr. Puckett):  Yes, sir.  Actually we can submi t that.  I
actually thought we included that but it's -- it wo uld
have been an exhibit attached to the motion.  Can w e
submit that to you --

MJ: Sure.

CC (Mr. Puckett):  -- in the next 72 hours?
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MJ: Sure.

CC (Mr. Puckett):  It's a point paper, if you will,  as to how
that's possible.  

So we believe that that is a way to get Mr. Vokey b ack
on the case.  And we also believe based on argument s
made elsewhere, sir, and evidence presented to you
otherwise that Texas ethics law permit -- this is o nly
an imputed conflict.  It's not a forever conflict a s
we -- as we talked about before -- and that if Mr. Vokey
were brought back on active duty or if he were to t ake a
leave of absence from his firm because he had been
contracted by the government to provide legal servi ces
even as a civilian to this case, that that would --  that
that would make the conflict disappear.  We've alre ady
made that argument, but of course trial counsel can
certainly address that.  

But we believe that it's neither up to Staff Sergea nt
Wuterich or the defense team or the court as to how  the
government fixes this problem.  We just know that
it's -- it's definitely already been identified at the
highest levels of appellate courts of appellate cou rts
that it is a problem and that that is best remedied
pretrial.  Because remembering Hutchins, they went back
and they tested for prejudice because they could.  

And if you read Hutchins and you read the information
available on the motion in this case, Your Honor, y ou'll
see there's a significant difference in the role th at
Colonel Vokey is -- would have played in this -- in  this
court-martial as to that played by Captain Bass.  A nd we
believe that a lot different results on the facts o f
Hutchins would have obtained if Colonel Vokey had been
the person in question who had been released.  

And so while we don't need to reach a prejudice ana lysis
actually here, Judge, because we don't -- I mean, w e
can't really demonstrate prejudice.  We can only
[inaudible] it or propose it -- that would be a
distinguishing factor between the result that was
reached in Hutchins stopping short of dismissing the
case or whatever -- dismissing the charges or rever sing
the conviction when it overturned that piece of the
NMCCA decision.
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Sir, Your Honor, we believe that the only way throu gh
this attorney/client relationship severing mind fie ld is
to simply acknowledge -- is to find -- for this cou rt to
find that the attorney/client relationship has been
illegally severed, that is without legal authorizat ion,
without good cause, and abate the proceedings until  the
government can supply a fix for that.  And that way , we
can guarantee -- this court can guarantee that Staf f
Sergeant Wuterich will not have to go to trial with out
his detailed defense counsel who was unlawfully tak en
from him.

MJ: Trial counsel.

TC (Maj Gannon):  I guess it's a threshold matter, Your Honor.
The government objects to any factual representatio ns
that Mr. Puckett made during his argument.  I was
debating in my mind whether or not to object based on
facts not in evidence.  The transcript or the conte nt or
defense counsel's interpretation of questions at or al
argument are just simply not evidence before this c ourt
and we object to your consideration of any componen t of
Mr. Puckett's argument predicated on the goings on at
the oral argument at the appellate court.

Your Honor, we've heard no evidence in this matter today
or in the defense pleading that would tend to upset  your
findings you've already made.  The government absol utely
does not concede that a severance event took place on
11 March 2009 between Mr. Vokey and the accused as
evidenced by the fact as we argued before that
Mr. Vokey's representation continued all the way un til
he continued to appear at 39(a) sessions -- multipl e
39(a) sessions.  Mr. Vokey I think was here at six or
seven 39(a) sessions and they're all detailed in th e
motion in our response; either that or his presence  was
waived.  His status as counsel of record in the cas e was
referred to by cocounsel -- either Mr. Puckett or
Mr. Faraj -- multiple times and those -- throughout  the
record and those too are documented in our response  to
their pleading -- our most recent response.

The one point on Mr. Puckett's argument before I mo ve
into just a quick discussion of the law -- Mr. Puck ett
alluded to a couple of times the notion that CAAF w as
projecting or broadcasting to counsel during the or al
argument that there was already an error built in.  And
I just -- I object -- or we object to any -- to any
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consideration of any factual representations by def ense
counsel that are not in evidence.  But there's anot her
interpretation to that line of questioning and it i s
that the ex parte communication with defense counsel was
not reduced to a verbatim transcript.  The problem,
quote, unquote, that the CAAF was educating counsel  on
was the fact that they were not capable of making a
decision about this issue without a complete record .
That's been cured apparently because the court toda y has
done an ex parte communication with the accused and his
counsel and it was -- it was done in a verbatim fas hion
obviously absent the government.

We talked in -- in cross-examination and in the
pleadings and a focus of our presentation was what the
defense counsel did to ameliorate the situation.
Specifically, what did Mr. Vokey do prior to his
departure from active duty?  The reason we were foc used
on that is simply resident in the Hutchins opinion.
There's -- there's a passage in the Hutchins opinion
that analyzes this issue and makes some very intere sting
findings that may be of assistance to this court in
determining whether or not there's a depravation of  the
Sixth Amendment right to counsel.  And those -- tho se
determinations that were made by the CAAF are wheth er or
not there was multiple counsel in the case.  So the re as
here we have multiple counsel representing the accu sed
throughout the proceeding.  

Two, whether or not they had the replacement -- the
assistance of a replacement counsel.  In this case,
Lieutenant Colonel Tafoya, was detailed to replace
Lieutenant Colonel Vokey and made a representation on
the record that he as the detailing authority had
detailed himself to the case.  Whether or not, as
happened in the Hutchins case, there was a continuance
granted to the defense in order to prepare and adap t to
the change that took place in terms of representati on.
That was a factor that the CAAF found compelling in  the
Hutchins case.  That too is present here at Appellate
Exhibit LI and LII on 1 August 2008, a mere couple of
days, few days after the supposed conversation wher e
Colonel Redmon denied any further extensions or
modifications to then Lieutenant Colonel Vokey's
retirement date.  
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Days later, we had an 802 session with the judge.  Not
only did the -- did the defense not bring this issu e up
during the course of that 802 but subsequent to tha t, on
the 7th of August, 2008, at Appellate Exhibit LI, t he
defense counsel specifically filed a continuance mo tion
with the court in order to get time to adjust the
counsel and to give Lieutenant Colonel Tafoya time to
become familiar with the facts in this case --
additional time.  Why is that important?  It's impo rtant
for a couple of reasons.  

One, previously in our previous session it was
represented that there was no judge to talk to.  Th e
case was out of stay.  That's just factually not
correct.  The case was not stayed and there was an
active military judge, Lieutenant Colonel Meeks, wh o
accepted pleadings on this matter both from the
government and from the defense.  That continuance was
not opposed by the government by the way in Appella te
Exhibit LII specifically because of the representat ions
by Mr. Puckett during the 802 conference of
1 August 2008, wherein they represented that they w anted
time to acquaint the newly detailed counsel, Lieute nant
Colonel Tafoya, and they also specifically represen ted
that the accused's interests would not be harmed by
allowing the appellate litigation to go and run its
course.  

We have to remember that at that point in June of 2 008,
the Navy-Marine Corps Court of Criminal Appeals rul ed on
one component of the appellate issues we were havin g
with CBS news over the acquisition of the outtakes.   So
the NMCCA had ruled the defense and CBS were seekin g to
remove that to CAAF in order to get -- to try to tu rn or
flip the NMCCA rule.  So everybody was aware that t his
appellate litigation was ongoing and it was highly
likely -- in fact, I believe at that point -- in fa ct, I
know at that point because I believe it was the 30t h of
June, 2008, the CAAF had come out with an opinion
basically ordering a briefing schedule on this very
issue and the briefs -- the briefs were due at the end
of the July time frame.  So everybody knew that thi s was
going to go to CAAF.  

And I recall -- and I believe we put in our -- in
Appellate Exhibit LII, that's the government's resp onse
to the defense motion to continue -- their motion w as
dated 7 August 2008.  Ours was 24 August 2008.  In
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Appellate Exhibit LII we -- we wrote a nonoppositio n
pleading predicated on the notion that a specific
representation by the defense counsel that Staff
Sergeant Wuterich's interests would not be harmed i f the
appellate process ran its course.  That, by necessi ty,
would carry it out beyond Lieutenant Colonel Vokey' s
retirement which at that point -- at that point or soon
thereafter was modified to 1 November of 2008.  So a
continuance was granted.

In Hutchins another issue was the defense did not,
thereafter, request additional time or resources to
afford preparation of the new counsel.  And in this
context of what I've just described, the CAAF -- th e
Court of the Appeals of the Armed Forces specifical ly
found that there was no deprivation of the Sixth
Amendment right to counsel.  So the government's fi rst
position is that there's no evidence before this co urt
that changes, modifies, or renders unsupported your
previous findings of fact and conclusions of law as  we
understand them; caveat, we didn't -- we were not p rivy
to the ex parte.  So there may be information there that
we're not aware of.  

And second, I just wanted to focus the court on why  it
was that we were asking questions about what counse l
did -- what defense counsel did to ameliorate this
issue, because it seemed to have some purchase with  the
CAAF.  

And finally, the last issue that the CAAF raises in  the
Hutchins opinion is this notion of, Well, did the
personnel action in question -- hear a retirement - - in
the Hutchins case it was an EAS -- did the personnel
action in question originate with the government or  with
the defense?  

Now clearly this record beyond any doubt establishe s,
(a), that Lieutenant Colonel Vokey requested retire ment.
That was his request.  It was not imposed on him by
anyone or by statute.  In fact, on cross-examinatio n
today, he conceded that he could have gone out to 2 6
years and, in fact, he requested retirement right a round
the 20-year mark.  

So it's definitively shown within the record that t he
personnel action in this case did, in fact, origina te
with the defense.  Subsequent to that, the record
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remains unchanged.  Four modification requests were
made.  Four modification requests were granted.  Th at's
the record that we have.

And then finally, in the wake of this very aggressi ve
denial of Lieutenant Colonel Vokey's efforts to sta y on
active duty, that he testified about during his
characterization of the conversation with Colonel
Redmon, the fact is is that in the wake of that -- even
assuming that the defense recollection -- that
Lieutenant Colonel Vokey's recollection is accurate ,
there was no attempt by the defense counsel -- by a nyone
on the defense team to try to educate anyone on tha t
issue.  And then follow that fact with the notion t hat
Lieutenant Colonel Vokey continued to represent the
accused all the way until the September 2010 severa nce
that took place in this court at the request of
Lieutenant Colonel Vokey upon application.

TC (LtCol Sullivan):  One moment, Your Honor.

TC (Maj Gannon):  Sir, I'm going to reserve the res t of my
argument.  It's getting very late.  I'm going to re serve
the rest of my argument for -- those are some of th e
highlights.  One other highlight I wanted to -- we
talked earlier on cross-examination with Lieutenant
Colonel Tafoya.  He acknowledged that he was, in fa ct,
the detailing authority.  That's important.  We als o got
into whether or not Major Marshall was detailed.  T he
record at Page 701 -- that's the Bate stamp for the
record -- clearly shows that Lieutenant Colonel Taf oya
detailed Major Marshall to this case.

CC (Mr. Faraj):  Can we have a proffer of what reco rd you're
referring to?

TC (Maj Gannon):  The United States versus Wuterich.

CC (Mr. Faraj):  What are you -- 

TC (Maj Gannon):  Page 7 -- Page 701.

CC (Mr. Faraj):  Is that a finding by a court?

TC (Maj Gannon):  No, it's the -- it's the transcri pt of the case.
The record of the case.
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TC (LtCol Sullivan):  It's Major Marshall on the re cord saying she
was detailed by Lieutenant Colonel Tafoya.

MJ: Anything further from the government?

TC (Maj Gannon):  Again, sir, I just reserve anythi ng else I've
got in writing, sir.  That's all.

MJ: Okay.  And again, any evidence anybody wants to offer in
writing is fine.  The -- although it's cited in the
motion, the defense also told me that they would ge t me
any applicable Texas law that they wanted me to loo k at
that might be different than what's in the motion o r --
and you're free to do that.  And again, any argumen t.
I'll give everyone three days to -- 72 hours to put  in
any of that.

Major Gannon, you're -- I don't care about the late ness
of the hour if you'd like to argue anything else.  I
don't mean to cut you off.  I didn't cut you off.  You
cut yourself off.  Is there anything else you wante d to
say?

TC (Maj Gannon):  No, Your Honor.

MJ: Okay.  Defense, any last words?  Mr. Puckett?

CC (Mr. Puckett):  No, thank you, Your Honor.

MJ: Okay.

TC (LtCol Sullivan):  And, Your Honor, just for cla rification.
You're -- I know you're heading back to Japan.  I t hink
your -- your day starts at -- when you said 72 hour s,
are we going to close of business Pacific Time Thur sday
or close of business Pacific Time Friday?  

MJ: What would you like?  72 hours is three days and  today
is Monday, so I would think that would be Thursday at --
at this time.  But do you want till Friday?

TC (LtCol Sullivan):  If that's permissible with th e court.

MJ: Okay.  That's four days.  

Any -- any objection from the defense?

CC (Mr. Puckett):  What's the question, Your Honor?
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MJ: They want four days rather than 72 hours.  They want
till Friday afternoon.

TC (LtCol Sullivan):  1630 Pacific Time.

CC (Mr. Faraj):  I don't have an objection, but wha t are we --
what are we -- is it another brief or just argument ?

MJ: No, no, no.  It's argument.  I said I would acce pt
argument and I would also accept any documentary
evidence from either side since I haven't made a fi nal
decision.

TC (Maj Gannon):  Yes, sir.  And we're -- 

CC (Mr. Faraj):  If there's going to be another bri ef, then we
want time to respond to the brief.  I don't -- I
don't -- we don't intend to submit anymore argument .

MJ: Okay.

CC (Mr. Faraj):  I think this is an issue of law.

MJ: They need to give you a copy -- they need to giv e you a
copy of the argument when they send it to me and yo u can
give further argument I guess if you'd like, but it
needs to be done within that time period.

CC (Mr. Faraj):  Well, that's my point, Your Honor.   If there's
another brief -- I'm not talking about argument.

MJ: Okay.

CC (Mr. Faraj):  But if there's something that cite s law, then we
want to be able to check it and come back to you wi th --
again, we're talking law not argument.

MJ: Right.  We're only talking -- 

CC (Mr. Faraj):  So if it's a brief --

MJ: We're only talking argument.

CC (Mr. Faraj):  Okay.

MJ: You're allowed to make argument which means they  can
argue anything that we've discussed during this mot ion
session.
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CC (Mr. Faraj):  Very well.

TC (Maj Gannon):  And, Your Honor, is -- I'm -- I w ant to work
through the evidentiary void that we're working wit h
right now in terms of the ex parte and one other issue.
You mentioned Texas law.  Is there any evidence bef ore
the court at this point regarding Texas law and the  law
of severance or conflict or privileged communicatio ns?

MJ: The only Texas law that I have been given -- I h ave not
been given any.  It was cited in the defense motion .
That's it.  Whatever's cite -- whatever was put in the
defense motion, that's the law that the defense sai d
they want me to rely on.  And I said I did not have  a
copy of that law.  If they have a copy of it that t hey
wanted to give me tonight or whenever, they could.  Or I
would look it up myself and just print it off.

TC (Maj Gannon):  Understood, sir.

MJ: Okay.  But that's a good question.  

So there was nothing else I believe that's not cite d in
their motion that they wanted me to look at.

Okay.  If there's nothing further, then the court w ill
be in recess.

[The Article 39(a) session recessed at 1933, 25 Apr il 2011.] 

[END OF PAGE] 
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