[The Article 32 investigation was called to order at 1508,
13 April 2010.]

IC:

GC:

We're back on the record.

At this time the government will call Nicole Cusack.

Miss N. C. Cusack, a civilian, was called as a witness by the
prosecution, was sworn, and testified as follows:

DIRECT EXAMINATION

Questions by the prosecution:

Q.

Could you please state your full name and spell your
last name for the court reporter?
Nicole Colleen Cusack, C-U-S-A-C-K.

And I think you can sit back and relax --
Okay.

-- I think, if you want. I think the microphone

actually picks up most of what you're saying and we
can hear vyou.

Where do you currently reside? Are you living here
in San Diego?
Yes.

And I want to direct your attention to August of
2006. Did you attend the University of San Diego
School of Law?

Yes.

Is that when you started your first year of law
school?
Yes.

Were you -- we've heard some testimony from other
students with regard to how first year of classes is
broken down into sections with particular
subsections.

Were you in the same subsection as Jessica Brooder
and Elizabeth Easley, now Elizabeth Easley Cook?
No.

You were in a different section?



Yes.

Were you in the same section as Captain Wacker?
No.

So, you weren't attending your first year, a lot of
the same classes with Captain Wacker, were you?
None of the same classes.

And same guestion with regard to Jessica Brooder or
Liz Cock. Did you attend a lot of classes with
them?

No.

How would you describe your relationship, first of
all, with Jessica Brooder? Do you know her?

I know of her. I've waved at her, but I don't know
her,

50, you're not personal friends with Miss Brooder?
No.

How about Elizabeth Easley Cook?

Same situation. I may have spoken to her once, but
not friends with her.

Okay. Throughout the three-year period?
Right.

All right. During your first year -- semester of
law school through December 2006, I want to direct

your attention to now how you meet Captain Douglas
Wacker.

Could you explain to the investigating officer how
did you come to know Captain Wacker?

My -- after my first semester of law school, my good
friend Jessie Baxter was -- she needed a ride to the
airport, but she was at Captain Wacker's house for a
barbecue, following like celebrating the completion
of finals. So, I went to the house to pick her up
and went in briefly.

And at that point I think I said, "Oh, I'm going
back to Seattle for the summer." And someone said,
"Oh, he's from Seattle too" --

Well, let me ask you, Miss Cusack. You said for the



A.
Q.
A,
Q.
A,
Q.
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Q.
A.

summer .
Oh, I'm sorry. Sorry.

Because what T'm trying to get is --
For at Christmas break.

Okay. And so, if I understand correctly, then you
go to pick up your friend Miss Baxter at his house.
And is it after the finals of your first semester,

first vear law schcol?

Yes.

Okay. So, where we're at isg mid to late December,
you finish the finals, and now you're about to
commence your first -- actually it's your first
holiday, Christmas break during your first year of
law school; is that right?

Correct.

Now, you mentioned your home area is Seattle.
Yes.

In the house, in Captain Wacker's house when you're

there to pick up Miss Baxter, is she also from that
area?

She's not.

Okay. She just needed a ride to the San Diego
Alrport?
Right.

Okay. 2nd so, if I understand correctly then, is
this when you first meet Captain Wacker?
Yes,

And is it Miss Baxter who -- her first name is
Jegsie?
Yes.

Does she introduce you?
I don't -- no, I don't think she did. I think that
people were milling around and someone heard "oh,

Seattle, Seattle," and introduced us. I don't know
who exactly was there.

All right. 1Is Captain Wacker from the Seattle area?
Yes.



Q.

A.

Q.

All right. BAnd so, is that how you start discussing
Seattle?
Right.

Well, go ahead and explain -- you know, sometimes I
ask convoluted questions, so I'll tell you what.
It's a lot easier if you just explain to the
investigating officer who's Lieutenant Colonel
Sayegh and I apologize for not introducing him
earlier. Just explain to him the conversation you
have in that house and how vou get to know that
Captain Wacker's from the Seattle area, your
hometown, that type thing.

Okay. It was just a matter of "this guy's from
Seattle, you're from Seattle; you're both going to
be sitting around over winter break, so he gave me
his num -- or I gave him my phone number and we were
going to meet up at some point over the break.

All right. So, you take your friend Miss Baxter to
the airport and sometime later during the break, do
vou actually also yourself fly up to Seattle to
spend the holiday?

Yes.

All right. And how long do you -- do you recall how
long you were up in Seattle before you made contact
with Captain Wacker?

I don't know how long I had been home, but I do know
that he was driving back with a group of friends
from San Diego to Seattle, and I do remember that he
called me or texted. I'm not sure which one. Made
contact through my phone the day he got back, which
I thought was pretty eager and the fact that —- T
don't know. I just remember him contacting me as
soon as he got back.

You mean back to Seattle?
To Seattle,

Yeah. And just --
I'm sorry that I'm not clear.

-- S0 we understand now, you're no longer in San

Diego; you're up in Seattle on your Christmas break?
Right.

Where were you staying?
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At my parents' house.

All right. And do you have other family members in
Seattle?

My little sister. She was -- '

Was she living at your parents' house or —--
No. ©She was attending the University of Washington
and she had a house near the campus.

Okay. So, your little sister, she's a college
student in Seattle.
At that time, ves.

Yeah. And I apologize, but I'm not -- University of
Washington is located then in Seattle?
Yes.

The City cf Seattle?
Uh-huh.

All right. And so, at some point do you contact
Captain Wacker back? Do you text him back or return
his phone call or whatever that is and arrange to
meet with him while you're up in Seattle in December
of 20067

Yes, and I don't remember exactly how, but it was --
can I --

Absolutely, absolutely.

My -- I was having a little happy hour get-together
with friends and so I just texted everybody, like
"come meet up, we're going to be at Joey's on Lake
Union, " and he -- actually I was surprised -- showed
up with one of his friends, whose name I don't
remember now, and he showed up for that, so that was
the first time I had met up with him in Seattle.

All right. Now, is that the first time vou're --
besides meeting him at his house, is this the next
time that you're having any social interaction with
him?

Yes.

All right., What happens on this particular occasion
when he meets you and vour friends at, you said it
was called Joey's?

Uh-huh.
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All right. Just --
Yes.

-- anything unusual or just give ug the factual data
relating to this interaction?

I had invited a lot of different friends because I
was back in town trying to see everyone, so I had
several different friend groups there and I was
having a hard time making sure I had spoke to
everyone, so I don't recall really interacting very
much with -- do I have to say Captain Wacker or --

Well, how do you refer to him?
Wacker and his friends --

Okay.

-- or friend. And then a few of us, a few good
friends of mine and my sister, we decided to go to a
bar that was closer to her house. And I remember
being surprised that he and his friend tagged along
for that, but whatever. The more the merrier, so
they came down. And --

He doesn't do anything unusual either? I mean,
you're surprised --

No. I'm barely interacting with him.

Yeah. Is this a fair summary: You knew -- you just
met him and he's now joined you and your friends,
and so you said you were a little surprised, but
he's also a part of the group and he's on vacation
too? Is that a fair --

It's correct, and I did invite him and I just -- I
don't remember much of him for the first -- for the
majority of that night because I wasn't really
interacting with him.

Okay. A lot of these people that you're seeing, are
they high school classmates or college classmates --
where did you go to college at?

University of Washington.

Okay. So, a lot of these people, some of your
college and high school classmates also and you're
home for the first time in a few months and catching
up?

It's high school, college random.
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Okay. Roger that. Roger that.

Anything unusual at the conclusion of this evening
with regard to interaction with --
T mean --

--Douglas Wacker?

-- I do remember him buying shots for everybody,
wanting everyone to drink, and we just left him and
his friend eventually --

All right.
-- at the bar.

And no negative interaction?
Nope.

What's the next time that you have the opportunity
in December of 2006 while you're up in the Seattle,
Washington area to come into contact with, I call
him Captain Wacker?

Okay. I can do that too.

So, over the course of the break, we had texted back
and forth about meeting up because we were both
bored at our parents' houses. At that point our
friends had -- or my friends had jobs and there
weren't a lot of people to hang out with. So, we
texted back and forth; finally set up a time to --
he picked an improv place in the university district
to go watch, and so I drove out there from my
parents’' house and met him at -- I don't remember
the name, but the improv place.

Roger. Okay.

We go in -- we went into the improv thing, and when
you walk in, there's a little entryway with coolers
and so we get tickets and whatever. And I do
remember I was full and I didn't want a beer and I
don't know the guy very well, so the social
interaction --

Well, let me ask about, first of all, I guess I
should have backed up and asked that. What time of
day are we talking about? What time do you arrive
to meet him at the improv shop?

It would be iater afternoon or early evening. It's
not the early morning. It's not the middle of the



day, but it's not late at night.

All right. Had you had an evening meal before vyou
arrived?
Yeah, ves.

Do you know where you ate that --
My parents' house.

All right. BAnd so, is it after dinner that you go
to join him to watch the play at the improv?
Yes.

Is it one of these standard places that has a start
time scmewhere 7:30, 8:00 for first show?
Something, maybe even earlier, I'd say.

All right. Might have been even earlier.

So, what's your best -- when do you actually think
you met, time wise, met him at the improv?
6:30 or 7:00. It's wasn't late. I do know that.

Okay. All right. ©Now, you mentiocned at this
improv, it's not a comedy shop; it's actually --
there is live actors doing a play?

Uh-huh, vyes.

Now, did they sell alcohol?
Yes.

All right. What kind of alcohol did they sell at
this institution?
I only remember beer, but there may have been --

All right. Did you have alcohol while you were
watching the play?
I had a beer.

Okay. One beer?

I did, and I'm not even sure that I drank the whole
thing because I remember not wanting it.

All right. Let me ask you: Is it beer in a bottle
or 1is it --
Beer -—-

-- beer in a pint glass?
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Q.

A.

Beer in a bottle.

All right. Does Captain Wacker have anything to
drink with vyou?

He had a beer also. That was what I remember is
that he was like "I'm getting a beer, get a beer,"
and I didn't know him very well and I didn't want to
be weird, so even though I didn't want one, I got it
and I remember being like, gosh, this guy's being a
little bit more intense than my normal friends about
being like get a beer, but --

Yeah, but for clarity sake also, you weren't forced
either? I mean, vyou drank a beer?
Yeah, no. I know. It's just something I noted --

Qkay.
-- perscnality wise.

Did you watch the play?
Watch -- ves.

How long does the play last?
An hour and a half to two hours.

All right. So, we're now -- at the conclusion of
the play, approximately what time is it in the
evening? What's your best -- and I know these are
approximations.

I'm going to say maybe 8:30 to 9:00,

What did you do at the conclusion of the play?

We -- T went to undergrad there. It was kind of my
turf, so we decided to walk down University Avenue
to kind of see what was still there from when I was
there and go to a bar or some -- I don't remember
having a plan. We were just walking.

And that's one of those university districts where

there's multiple restaurants, multiple pubs --
Lots of ~--

-- music venues, things like that?

Yeah, lots of retail and shops just stacked in
there.

And correct me if I'm wrong, don't they call it the
U District up in Seattle?
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Yes, they do.

So, did you actually find a place to go into in that
district after the play?

Yeah. About four to five blocks down, maybe five,
six, it was a bar called Fin McCool's. It was a
place I used to go in college. And Captain Wacker
said he had his Irish bartender, some friend of his
that worked there sometimes, so that was why we
ended up -- that was our choice.

Okay. Do you go into the bar?
Uh-hul, ves.

And do you drink there?
Yes.

All right. Tell us -- you know, same type of
questions. How long are you in the bar? What is
the interaction like? How much do vou drink? How
much does Captain Wacker drink? Just take us
through that portion of the evening where you're at
this bar called Fin McCool's.

Okay. ©Now, as far as what Captain Wacker drank, I
know we took -- whatever shots I took, he took, but

as far as what he was drinking, I don't remember
that.

Okay. That's fine.

But for me, T always would and I did order just one
-- a mixed drink to have --

What did you order?

-- and it would have been a vodka/Sprite because
that's what I always order.

Okay. And I guess the way I should ask is: Do you
have a memory of going into Fin McCool's and
actually --

Yeah, vyes.

-— ordering a vodka/Sprite?
I have a memory of going into Fin McCool's and

ordering a drink. I can specify vodka/Sprite
because that's all I ever order.

All right. And did Captain Wacker join you --
Yes.

10
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-—- in drinking?
Yes.

Do you know what he drank?
No idea.

Do you have any recollection as it was a beer or was
it a mixed drink?
I don't know.

Okay. Roger that.

All right. Did you drink your vodka/Sprite?
I'm sipping it. I am drinking it. We order shots.

Do you know what kind of shots you order?
No.

All right.

I went to the restroom at some point and called or
texted a friend and left a voice mail or text, one
of the two. I know I didn't get ahold of anybody.

Okay.
I know I didn't have a conversation with a friend.
I don't remember who it was. Something saying where

I was and that I was hanging out with somecne from
law school and that it was random.

Okay. Did you actually -- and I apologize if I
asked it. Did you drink the shot before you went to
the bathroom and did the text messaging?

I'm not sure. Definitely sipped on my drink.

All right. well, after you hit the bathroom and do

the text messaging, do you return to the bar?
Yes.

Captain Wacker was there?
Yes.

All right. What else then? Do you continue to
drink? Do you order more shots? Just walk us
through the evening a little bit.

We took at least -- another shot. We took a shot.
We called our mutual friend. This is how, the way
that I felt familiar with him because he was friends
with my friends, Anand Upadhye and Alex Lowder, so

11



we called one of them and they both happened to be
in the same place, so we talked to both of them on
the phone.

Were they also in the Seattle area?
They were in San Diego.

Oh, okay. So, you were just calling them --

To say, "oh, I'm hanging out with Wacker" who we all
know and --

All right. 8o, what the individual's first name,
yvour friend?
Anand and the other friend was Alex.

Alex Lowder. And Anand's last name is?

Upadhye.

Okay. How long does the phone -- is this just a
quick phone call where you just say --

Yes.

-- "hey, guess what? Here's what we're doing. Hope
vyou're well."
Yes.

All right. After that call is made, do you continue

to sit at the bar and talk with Captain Wacker
and --

After the phone --

-- is there further drinking?

After the phone call, I don't have a memory of any
-- that's when the night drops out for me and I
don't remember stuff after that, only in blips.

Let me ask you: When you went to the bathroom --
Yes.

-- did you leave your glass of vodka/Sprite, did Vol
leave that at the bar or did you take it with you?
I left it at the bar.

Up to this point of the evening then, when your
memory drops off, what is the totality of the
alcohol that you have ingested?

I had been sipping on my vodka/Sprite, may have
completed that. T don't even remember. 2and then

12
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had taken two shots. That's it -- oh, and much
earlier at the play, I'd had some of the beer or
all., I don't remember.

All right. Now, the shots, you say you had two
shots.

Yes.

When did you do two shots?
When we were sitting at the bar.

All right. We talked about one shot before you went
to the bathroom. When you returned from the
bathroom, was there a shot waiting for you or did
yvou order another shot?

I don't remember.

Do you have any other recollection of interacting
with Captain Wacker at Fin McCool's on this evening
in Seattle in December of 2006 at the bar that we
haven't talked about? Any other facts that vou

remember of your interaction with him at the bar?
No.

Okay. In December of 2006, how old were you?
Twenty-six.

How oid are you now?
I'm 29,

Okay. Did you drink in college?
Yes.

You've had experience drinking before?
Yes.

Had you ever had this type of reaction before, where
after one beer, two shots, and the vodka/Sprite that
your memory drops?

No.

I want to also ask you whether -- and I should have
asked this earlier and I apologize.

Were you on any medication at that time?
No.

That evening that we're talking about now where

i3
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you're at Fin McCool's. Had you taken any
medication earlier in the day?

Birth control would be the only thing that I was
taking.

Nothing elge? Do you have ADD?
I was diagnosed with it, but at this point I hadn't
been diagnosed with it.

Okay. So, you weren't on any medication for that at
this point?
No.

All right. Had you had anything at your family's
home, any alcohol; did you ingest any alcohol
whatsoever before you went to Fin McCool's?

No.

S0, if I understand your testimony then, it's one
beer in a bottle at the play that lasted an hour and
a half after you'd had an evening meal with your
family, one vodka/Sprite, and two shots?

Yes.

Nothing else?
No.

Any other substances?
No.

I mean a prescription --
No.

-— you covered that, just birth control.

All right. Do you have any other memory of

interacting with Captain Wacker at all at that bar?
No.

Do you know how yvou left the bar?

No. I mean, I can put it together, but I don't
remember leaving the bar.

Yeah. You've got to be very careful. I don't want
you to speculate.
Right.

What I want you to do as you're doing, is just

14
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testify about what you actually remember, an actual
recollection that you have; not -- don't assume and
don't speculate.

What 1s the next memory you have of that evening?
Where are you?
Can I explain something really guick?

Yes, absolutely.

From here on out, I have like -- like a flash, like
a picture, like if you just looked at a photograph,
I have flash memories of everything that happened
from then on.

So, I have flash memories and kind of can remember
like my odd attempt to rationalize what was
happening around me.

Well, what's the first flash memory?
So, the first thing is I was trying to open my
sister's door to her house.

Do you have any memory as to how you got from Fin
McCool's to your sister's house?

I don't have a memory of it, but I know what
happened.

All right. Well, how do you know what happened?
Because my car was still up at the improv place.

Okay. All right. Do you have a recollection as to
whether Captain Wacker drove you to your sister's
house?

I don't remember him driving me to my sister's
house,

All right. So, then your first memory from Fin
McCool's is you're at your sister's door at her
house?

I have a flash of like consciousness of being
frustrated, not being able to unlock the door, like
get the key in and unlock the door.

All right. What is the next recollection that you
have?

And then the next thing is I'm standing in a corner
like a specific area of her room. I just remember
being conscious and realizing I was about to throw

r
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up and just puked all down -- I mean, I couldn't
move. I couldn't run to the bathroom. I just puked
all down the front of myself and into my boots, just
all over myself. And then I sat on the side edge of
her bed and I just laid down. I felt like T
couldn't move. I just didn't -- I just didn't want
to move. I didn't care that -- I remember thinking
I just have to lay here and even though I realize
now that I was covered in puke, I didn't care at
all,

All right. What is the next memory you have? In
that memory, is there anyone else there? 1Is vour
sister home? T mean, do you recall anybody being
present?

Nobody was home. I know that Captain Wacker was
there, but he wasn't -- I just remember the puking.

All right. What's the next memory you have then
after that memory?

T remember he had me -- I was in the shower. I knew
that I was in the shower and I couldn't -- I was
like slipping around and unable to -- I was a mess.

I know that I couldn't figure out why I was just
such a mess. And I remember like slipping in the
shower and grabbing the shower curtain and then it
fell on top of me and I was naked in the bottom of
the shower and I remember the moment of realizing
like I go -- this is humiliating. I go to law
school with this guy and he's seeing me naked and
this is really embarrassing and thinking at the time
like why is this happening, why am I doing this,
like what's happening right now. 2and --

Well, do you have a memory -- was Captain Wacker in
the shower with you?

No.

Was he in the bathroom with you?

He was in the bathroom. He -- I remember having a

tooth -- like he had -- gave me a toothbrush and I

don't have a toothbrush there at my sister's house
and making me brush my teeth with it and I don't
even know where that came from. AaAnd just flashes of
this stuff, these things happening.

All right. Well, walk us -- and you're doing fine,
Miss Cusack. Walk us through then. What is the

16



A.
Q.
A.
A.

Q.

Q.
A.

Q.
A.

next chronological flash of memory you have?
S50 —--

Do you need to take a break?
No, as long as the court reporter can --

The court reporter will be fine --
-- understand me.

Just take your time now. If you need to take a
break, just let us know. Just take your time.
So, the next part is I'm in my sister's bed and I
just woke up and -- or like came to consciousness
and he was on top of me.

Who was on top of you?
Sorry. Captain Wacker was on top of me and his ~--

If your memory, can you describe --
Yeah.

-- 1s he clothed or not clothed?
No, he's not clothed and I'm not clothed. I had a
towel. I woke up -- well, 1'll get to that.

You know, you can use --
Yeah.

Miss Cusack --
Okay.

Miss Cusack.
Yeah.

All right.
I'm good.

Take your time now. I know that -- we're all adults

here and we all understand there's a process in

place, so just take your time. If you need a break,
you let us know.
Okay .

If you are okay, let me know and I'1l1l try to
continue with the guestioning.
I'm okay.

All right. Because, I mean, I have to ask you to

17
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describe as well as you can what vyou were doing,
whether you were clothed or not, what actions were
taking place, that type of thing. So, could you
please do that?

I was not clothed and I know -- that was because T
-- only -- there was towel in the bed. I was not
aware of this at that point though, but I was not
clothed.

Captain Wacker was on top of me. He was not clothed
and his penis was in my vagina, and I didn't know

how any -- how it had got -- any of this had gotten
there.

Do you have any memory of having any consensual
interaction with him in that bed --
No.

-~ before you have this consciousness of him being
ingide of you --
No.

-- his penis inside of your vagina?
No.

Do you have any memory whatscever of ever consenting
to him touching you in that manner?
No.

What else do vyou recall?

I just -- I remember the same as I tried to describe
before is that I wasn't having really rational
thoughts. I can remember my rationalization at the
time thinking how -- trying to figure out how I was
in this moment. 2And I remember thinking, okay, I
have to stop this. How am I going to stop this, and
I don't remember exactly what I said, but I somehow
communicated like we know or we go to school
together. It was something odd that I know that I
said, but that's the last thing I remember.

After you said those words, did he say anything to
you®?

I don't know. I don't remember anything.

All right. I understand. Just when I ask a
question, it doesn't mean --
T know.
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-- you remember. I'm just asking your memories, so
I appreciate your response.

What's the next thing that yvou remember?
I woke up in the morning.

QOkay. When vyou wake up, who's there?
I think I woke up to no one because no one was
there, but --

Okay. Where are you when vyvou wake up?
I'm in my sister's bed.

Are you clothed?
I'm not clothed.

What else is in the bed?

I have a towel that probably used -- was around my
body initially and a towel that had been around my
hair, I think. There were towels in my bed or in
her bed.

What about the floor area or the bed area? You
mentioned you vomited earlier. Do you see any
evidence of that?

I didn't get up for a long time.

S0, you remained in the bed?
I didn't see it. Right, I wasn't loocking around.

Do you know what time it was when you woke up?
No, I don't, but I -- I woke up because my sister
had to come -- had to meet a plumber and I think
she'd been texting me about it.

Okay.

And so, she came to the house, to her house to meet
a plumber,

S0, your sister came into the home?
Right, ves.

Do you -- when she came into the home, did that --
were you awake at the time or was that the
circumstance that woke vou up?

I was in and out. I think she -- I had woken up
before to a text and then went back to sleep and I
woke up when she got there.
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Q.

Okay. So, you don't leave the bed?
I haven't got ——- I'm sick. I am -- I've never been
just sick like that.

Okay. And that's why I want to ask that question.

1 want you to describe as well as you possibly can
to the investigating officer your physical sense,
how are you feeling. Start with your head, your
body; you know, just as well as you can explain when
you say you'wve never been that sick, what does that
mean for you? What are you actually feeling?

I just felt crushed. I didn't -- I just couldn't
get up. I couldn't walk. And when my sister came
in, I attempted to get up because it's pretty absurd
for her older sister to be laying in her bed naked
in the morning when she comes back. I mean, I have
a little bit more pride than that. 2And I know that
I tried to get up and that's when I started puking
again, and she dragged a full nasty disgusting
garbage bag from the kitchen into the bedroom and I
just laid with my head over the edge of the bed with
my face in the garbage bag just puking. AaAnd
eventually she went and got me something better to

puke in, but it was -- I don't get sick like that in
the morning.

Well, have you ever had a hangover before after a

night of drinking, you know, multiple alecoholic
beverages?

Yes.,

All right. This feeling on the morning in December
of 2006 that vou're describing for us when you woke
up, is that like a significant hangover that you had
had in the past or is it different; and if it's
different, do your best to explain how it was
different?

It was about -- it was a hangover times ten,
including someone smashing you over the back of the
head with a baseball hat and feeding you rotten

food. I mean, it was awful. It was different. And
-- it was different.

All right. Had you ever felt like that before?
No.

Have you ever had anything like that -- have you
felt like that since?
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A.

Q.

Q.

A,

Q.
A.

Q.

Q.
A.

No.

Eventually, do you have any conversations with
Captain Wacker on that morning about what had
occurred?

I don't remember.

Becaugse if I understand correctly, he's not there?
He's not there.

And you don't see him that morning?
No.

Your sister comes home and she helps you.

How long does it take for you to kind of recover?

I eventually got back to my parents' house still
gick and laid around their house for another day. I
don't remember exactly when it ended, but it was
significant to the point that I kept saying "vyou
know, I didn't drink enough for this. I think I
have food poisoning." And I kept telling my parents
that. And at first they were like, oh, she's
probably just hungover, and then eventually they
realized -- they noticed that I was really sick.

Let me ask you about the food poisoning that you
just stated.

Do you recall what you had at your parents' home
before you went out that night?
Neo.

Did you eat with your parents?
Yes.

Did they suffer from any food poisoning the next
morning?

No. It wasn't food poisoning.

Well, I -~
I know. I know.

But, Miss Cusack, all I'm asking is --
1 know.

-- did you share the same food?
Right, we did.
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All right. And how many people shared in that meal?
At least -- my parents and possibly my sister. T
don't remember.

And yourself, right?
Yes.

Anybody else have that reaction the next morning
that you just described for the investigating
officer?

No.

All right. So, no one else in your family that had
the nmeal complaining of food poisoning?
No.

Do you have an opportunity to while you're still on

vacation -- first of all, and I know this is the
Christmas holidays of December 2006. Do you have --
can you tell us -- do you know which day this

occurred; do you know? Was it before Christmas or
after?

I don't know.

Do you have an opportunity to talk to Captain Wacker
after this occurs about that night?
Yes.

When's the next time vou see him and you interact
with him?

There were two additional times that I saw him over
that winter break and I don't remember which
happened first.

Okay. Well, just walk us through -- take one and
talk to us about it, describe it.

One of the days, there's this place called Izel's
Chicken in Seattle that is really good and I
remember grabbing it and texting him, like I've got
chicken and we met up at a park and ate chicken.

Okay. Now, when you do that, how many days after
the incident with the alcohol is this that we're
talking about and your reaction too?

I don't remember.

Do you think it was within a week? Do you think it
was within two weekg?
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A.
Q.
A.

Q.

Probably within a week.

Did it ever -- did you have any questions as to
whether anything untoward had occurred that night;
in other words, do you have any questions with
regard to whether Captain Wacker had done anything
to have affected the reaction you had that caused
you to vomit? Do you now what I'm asking? Did you
have any concerns about Captain Wacker?

I had -- in the back of my mind, I knew that what
had happened wasn't right, that something had been
off, and when I relayed the story to my friends,
they were appalled, but I chose to -- I take
responsibility for things. I thought it was my
fault and I was embarrassed about it.

Yeah. And that's what T'm getting to. But at this
point you didn't think to yourself that Captain
Wacker had facilitated some sort of poisoning or
drugged vou --

I never would have --

—-- because you do see him everyday.

Yeah, and he's friends with my friends and we go to
law school together. There's no way that I would
dream that up. I just didn't --

Right.
-- would never have thought of that.

Because when you see him with regard to later on
winter break and having chicken, this is a
consensual interaction, correct?

Yeah, ves.

And there's absolutely no -- and there was nothing

untoward when you had lunch with him that day?
No.

And then you saw him on a subsequent occasion in
Seattle during the winter break before you'd come

back to start law school in January of '07, correct?
Correct.

What was the second interaction that you discussed?
He was at a sports bar, grill near my sister's house
and I was at her house. I stopped by and sat down
with Captain Wacker and some of his friends and then
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I left. It wasn't -- it wasn't a very long --

I'm sorry. Go ahead.
No, no.

And by the time you come back to law school to start
your second semester in January of 2007, by the time
you get back to San Diego, it's two to three weeks
after the night in which you vomited and had this
interaction, correct?

I believe so.

When you met with him in Seattle with regard to
having the chicken, that one interaction --
Yes,

-~ was it like a daytime lunch or something?
Yeah, it was just meeting up.

Okay. Did you talk to him about the night? Did you
ask him any questions about, hey, what happened; I
mean, that was --

I didn't think to ask him what happened --

What --

-~ 50 much because I -- well, I didn't know him very
well and I was really embarrassed at this point and
I was also really concerned about what he was going
to go back to law school and tell people. I mean,
in law school, you have, to some extent at least,
you know, make sure that you don't sound like the
slut of the school and I didn't know -- I was
concerned that he would --

Well, I guess --

-- make fun of me. He wasn't my loyal friend vet,
I didn't know what --

All right. So, I guess in response to nmy question,
s0 you didn't go into detail with him for all the
reasons that you just explained to the investigating
officer, right? You didn't -- was it one of those
kind of things that you didn't kind of like talk
about? I mean --

I don't remember the conversations. I do know that
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Q.

CC:

we joked about me puking on myself. I mean, that
was joked about --

Okay.
-- after the fact and joked about me falling the
shower.

Okay. The second interaction, is there any
discussion during that time frame about what
happened the night you were ill, vomiting?
No. There were people around.

Ckay. Is there anytime after you get back in
January of 2007 and start your second semester where
you ever sit down and ask Captain Wacker, hey, I
want to know what happened that night or anything
like that? Do you do that at all? And you may not
have. I don't know. I'm just asking.

No.

All right. ©Now, beginning in January of 2007 when
you get back to law school -- first of all, were you
in any sort of significant dating relationship with
anybody?

No.

When you did get back in January of 2007, did you
start to see Captain Wacker consensually for the
coming months romantically?

Yes.

All right. You had consensual sexual interaction
with Captain Wacker from January of 2007 through the
next three to four months?

Yes.

All right. Nothing untoward happened at all on any
of those occasions and we're straightforward about
that. That was -- I guess for lack of a better
term, were you significant others? Was this a
public dating special relationship or was this, you
know, you've now gotten to know him a little bit and
was it more of consensual sexual interaction --

That's a very compound qguestion.

Yeah.
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IO:

WIT:

IO:

WIT

IC:

WIT:

GC:

A.

Q.

A.

A.

Hold on. Let me help vou.

Was this a mutually exclusive relationship?
I don't know if it was mutually exclusive --
In your mind, was --

T wasn't sleeping with other people, but I didn't --
it didn't -- I left it open the possibility that he
was at times maybe seeing --

Ckay .

-~ sleeping with other people, but it wasn't
discussed, but we were -- it was definitely a
friends with benefits situation. It was not a
relationship. We were not held out as dating.

Absolutely.

And I apologize, Mr. Faraj, for not asking a more
articulate.

And that's why I wanted to talk about that. Because
there's no questions about that. You didn't have
any negative interaction with Captain Wacker, but
for what you've already talked about in December up
in Seattle. You continued to see him in the type of
relationship you discussed for three to four months
after you get back to law school, and there was
never any sort of negative interaction whatsoever,
right?

No.

All right. 1In April of 2007, are you still seeing
him at all at this point?
Yes.

When did you stop seeing him?
It just stopped. I went to work for a judge in
Alaska for the summer and it just stopped.

All right. And when you stopped, it's not -- I
guess, the law school year ends in May of -- first
year ended in May of '07 and people left. Most law
students go on summer jobs.

Right.
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A.

Q.
A.

Q.

Q.

Q.

A.

Q.

A.

When you came back in late August of '07 to start
vour second yvear of law school, do you re-initiate
any relationship with Captain Wacker?

Just friends.

Okay. But noc sex --
Absclutely not.

-- potential sexual interaction or anything like
that?

Absolutely none.

Up to this point, let me ask you: Before you go in
May of '07, your first year ends, had you become
aware of any allegations of misconduct against
Captain Wacker from a trip in New Orleans?

No.

So, you ~- when you leave for your summer of '07,
you have absolutely no knowledge that there's been
any complaint that USD levied against Captain
Wacker, any allegations of any sort of improper
conduct between himself and other students; is that
right?

That's right.

In May of '07, did you have any particular special
relationship with Jessica Brooder?
No.

Same thing with Elizabeth Easley, now Elizabeth

Easley Cook; did you even know them in May of '07°?
I knew of them.

Did you have any knowledge that they may have been
involved at least allegations of negative
interaction with Captain Wacker at that time?

No. I knew something had happened among people. I
just knew something had happened on that trip. I

knew nothing about it and I did not know that it
involved Captain Wacker.

Okay. When did you first become aware of at least
allegations involving Captain Wacker, maybe
inappropriate conduct with fellow female students?

I had gotten wind of it in the fall of "07, the fall
of my second year. Probably late fall of my second
year, I had gotten wind of something was going on
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A.
Q.

A.

A,

Q.

A.

Q.

with him, but I -- with Captain Wacker, but I did
not know -- I don't think I was aware of any rape
allegation. I just knew something was -- he was
dealing with something legally stemming from the New
Orleans trip.

Okay. When did you become aware of -- that the
allegations may have involved potential sexual
contact with either incapacitated or inebriated
females?

That was through -- that was in January of 2008,

Okay. So, that would be the January starting your
second semester of yvour second year of law school?
Yes.

How did you become aware of that allegation?
I know this is irritating. Possibly February.
Sorry.

Fine.
But --

My point is this: How did you become aware of it?
What information was communicated to you? And then
once you heard that information, what did you do?

I -- we were -- a few of my friends and I were going
to a Garth Brooks concert in LA, and I was in the
car on the ride up with my friend Jessie Baxter,
April Tatton, who at that time I wasn't really
friends with. Jessie wag friends with April. and
Jessie and April had spoken previously -- basically
Jessie said, "Hey, April, I think this is the time
to talk to Nicole about what's going with Wacker."®
April had told Jessie the story of what happened
with the other two girls and Jessie, knowing my
story from winter of first vyear, said --

And then I neglected to ask that. Your friend --
let me back up --

There was an answer there by the witness and we'd like

the answer to be complete.

To be honest, I -- what I'd like to know is when is
this conversation taking place? You're going to a
Garth Brooks concern when?
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WIT:

It's January, February of 20 -- let's see -- 6, 7 --
of 8, 2008.

And you're traveling in the same car with April
Tatton and Jessie Baxter?
Yes.

Jessie Baxter's the same friend that yvou told us
earlier had been at the Wacker residence in December

of 2006 when you came to pick her up and drive her
to the airport.
Correct.

I had forgotten to ask you this: After that
interaction in December of '06 with Captain Wacker
at your home when you vomited and things like that,
did you tell anybody about that?

Yes.

Who did vou tell?

I definitely told Jessie Baxter, my roommate Talbot
Theunissen, and my friend Alex Lowder, possibly
others, but I know those three specifically because
they're my closest.

Okay. I'm going to have to ask you a couple
chronological questions.

When did you tell them and what did you tell them
with regard to what happened?

I told Jessie while still on vacation over the
phone, I would say.

December of 20067
December, January.

S0, you're telling her within a few weeks of the
incident what had occurred?
Within a week, I'd say.

Okay.

And then I told -- I know I told Talbot probably
when I returned to San Diego after the break.

In January of 20077

Yes. I told them -- I mean, I turned it into a
story of like self-deprecating because it was so, to
me, humiliating and unexplainable that I just
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A.
Q.
A.

Q.
A.

Q.

decided I'd make fun of myself before anyone else
did. And I -- so, Jessie and Talbot both upon -- I
remember and my friend Alex. Anyone I spoke to
about it, their reaction was "ugh, that's screwed
up."

Did you tell them about the vomiting?
Oh, ves.

Did you tell them -- when you relayed the story, did
you tell them about the fact that you didn't
understand how it occurred based upon the amount of
alcohel you ingested?

Yes, I believe so.

S0, some of the -- the facts you've related to the
investigating officer here today, were those some of
the facts that you related to your friends in
December of '06 and January of '077?

They were the same facts.

Okay. All right. ©Now, and I apologize for not
asking that earlier, but that gets us to this car
ride where you're going up in either late January of
IO -

8.

'08, February of '08 with your friend Jessie BRaxter
and is it Miss Tal -- April Tatton-?
April Tatton.

Going up to see Garth Brooks.
Yes.

Can you explain how in this ride up to Los Angeles,
you know, just walk us through how the topic comes
up and what is discussed amongst you -- and it's
just your three; is that correct?

Jessie's roommate, Leah Air, was driving, but she

doesn't know anybody in law school and she doesn't
know what's going on.

All right. So, just relate the subject matter of
the conversation, what yvou discussed.

S50, those two had had a conversation before, which
based on, Jessie had always felt that something was
wrong about that night the year before. 2and so,
based on what April had told Jessie about the two
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other girls, Jessie, knowing my story exactly, said,
"You need to talk to Nicole because this is what

happened to her." So, we're in the car and Jessie
said, "Hey, April, I think you should talk to Nicole
about this now." And Jessie was like "Nichol, will

yvou tell April what happened?" Because I wasn't
friends with April and she didn't know my story of
my interaction with Captain Wacker.

So, between -- I told my story. She told her --
what had happened with those two girls, and between
the two of us, it was just like, oh, my God. This
is the exact same thing. This is --

Okay. Well, let's back up one. When you say you
told your story, did you relate to April Tatton kind
of the facts that you've related here today in a
similar manner, some --

Exactly the same.

Okay.

And the same as what I told my friends when I got
back to San Diego.

What does April Tatton say in response -- were you
the first one who relates the facts?

Jessie had me tell -- from what I remember, Jessie
had me tell April because it was my story and I
needed -- she wanted me -- she didn't want to share
it for me. And so, I -- in telling April and ZApril,
as I'm telling it, starts -- I would say, vou know

-- out of nowhere, I threw up on myself, and April
would be like "oh, my God. This is the same thing."
And then the next -- I mean, I told her the whole
story. And as I told it, she was just freaking out
because she was like "this is what happened, " and
then she told me their story and it was not -- T
always knew that something had been off, like you're
not supposed to throw up on yourself and then have
an encounter like that, but, I mean, I just wouldn't
think that would happen.

Ckay.

So, I was shocked.

What does April -~ do you remember what April
communicated to you with regard to -- was it about

New Orleans?
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Q.
A.

Q.
A.

Yeah.

All right. Did she tell you who was involved there?
Yes.

What did she -- who did she say was involved?

She said it was Captain Wacker and Jessica Brooder
and Elizabeth, I'm going to say Cook. I mean, it
was Easley. T know her as Easley. And, I mean, do
you want me to tell yvou what she told me?

Yeah. Why don't -- just do a brief summary because
what I really want to ask is: When she gives you
this brief summary of at least what she believes --
the information she's getting about New Orleans, I'm
going to ask you: What did that cause you to do?
Did you go to law enforcement? So, just give us a
brief summary as to what April says back to vou
after you're done explaining what happened to you in
Seattle in December of 2006.

April said that they all -- they were in New
Orleans. They'd all gone out. That Captain Wacker
had bought drinks for Jessica and Elizabeth and that
one ot them puked at the bar and that both of them
were really out of control and out of character, and
then he was the guy -- Captain Wacker was the guy
who stepped up to take them home, offered to take
them back to their hotel, and that he got a separate
room and then at different points the girls -- like
one girl saw the other one unconscious being raped
and then the other one came to and left. That's
about -- I mean, it was basically the thing that got
me was that they were out of control, puking, both

of them, and that then he had taken them somewhere
alone.

All right. BAnd this is just April Tatton's version?
Right.

What does that cause you to do? After you hear
this, did you seek out any law enforcement? Did Yyou
go to the USD campus police? You know, what steps

did you take after you received that information?
Nothing.

Did you contact Liz Cook?
No.
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Did you contact Jessica Brooder?
No.

Did you ever have any conversations with them where
you tried to see what their version of the events
were, what their facts were?

No, and I begged April not to tell anybody because I
didn't want these two girls to know that I had
relevant information, and they were fighting and I
wasn't bothering to help because I knew.

That's what I want to ask you about. Let's talk
about that.

How long -- did you ask April not to say anything
about your story?
Yes.

Okay. Why did you ask her not to say anything at
this point? This is now approximately February of
2008. Why did you ask her not to say anything?

I had slept with him consensually after the fact. I
had been friends with him for a long period of time
after the fact. And I didn't say anything right
away in Seattle. So, who's going to believe me?
They're just going to drag me through the mud. Like

what's -- why would I bother? No one was ~-- I mean,
I just didn't think that it was likely that after
consensually sleeping with him, I was -- anyone was

going to care.

How long -- how long did you keep this information
to yourself before you took another step forward?
Well, during that little weekend when we went to the
Garth Brooks' concert, it was sinking in and I was
getting really angry that I had -- that I had let
myself blame myself, but -- so, I started getting
really angry that I'd been taken advantage of and
that I'd been -- that I was -- had fallen -- like
allowed myself to fall victim to this, so I started
-- I told friends. I told friends like "he did
this" and "this is what he's in trouble for and he
did this to me," and I told a few of my friends that
and they basically deterred -- I mean, I was
basically told it probably wouldn't be a good idea

to talk about it anymore for my sake and for Captain
Wacker's sake.
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WIT:

Okay. And, I mean, when do you actually formally
come forward to some level of authority to let them
know?

In the fall of 2008.

In the fall of 2008.
Yes.

Do you know when?
Probably October. I'm not sure.

All right. And to whom was -- who did you come
forward to? Besides, you know, I know you've talked
about your friends and things like that.

Right.

Who in the fall of 2008 did vyou --
J. R. Burge.

Special Agent Burge from NCIS?
Yes.

Did he contact you or did you contact him?

I told April -- I thought about it and waited, and I
tinally -- because April was calling, saying they --
you have information and they're going to want it if
you know something, and so I was telling her I
didn't want to get involved because I knew what was
-- that I was going to be dealing with this. So,
eventually I told her, "You can give him my phone
number, " and then he called me.

All right. So, did April tell you in the fall of
2008 that it looked like now that the military
authorities may be investigating?

Yes, something like that. I didn't really
understand what was happening.

Can I briefly establish --

Yes, sir. Yes, sir.

-- a time line here real cquick? 2and I'm sorry for
interrupting.

You go to the concert in, is it February, March?

January, February.
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IO: I'm sorry. January, February. Initially during the
car ride, you ask Nicole not to report it for the
reasons you state --

WIT: Not Nicole,

IO: I'm sorry.

WIT: It's ekay.

I0: You asgsked April not to report it. However, during
that same -- I guess you went away for a weekend.

WIT: Yep.

IO: You're getting angry and then you say you go out one
night and you start telling people at a bar? Is
that -- you start talking about it?

WIT: No, I didn't say that, but that did happen.

IO: Is that that weekend?

WIT: It was not that weekend.

IO: Okay So, then the next time you start talking about

it i1s in the fall of 2008.

Any discussion of it between the concert weekend and
when April finally convinces you --

WIT: Yep, ves.

I0: Okay. So, how much discussion is going on?

WIT: In the spring, maybe within a few weeks after that
concert --

I0: Right.

WIT: -- I was realizing what was happening, and so I told a
few people, a few friends. There was a time when we
were at a bar in Pacific Beach and it wag -- they

were people who T was close friends with, but we
were standing in a group, and I said, "Hey, did vou
guys know that he's in trouble for this" and "did
you know that this happened to me?" And so, I
completely believed these girls because the exact
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IO:

WIT:

IO:

WIT:

IO:

WIT:

WIT:

IO:

WIT:

IO:

WIT:

IO:

WIT:

IO:

same thing -- he did the exact same thing to me.
And --

When you said you realized what was happening, what do
you mean by that? You said as time went by, you
realized what was happening.

Tt was sinking in that 1 had ignored something that
was glaringly wrong.

Okay. So, the happening had to do with you, not with
anything that was -- charges that --

Happening at that time, no.

-~ were going on with him? Okay.

Would it be better to say you realized what had
happened as opposed to what was happening? 1Is that
what vyou're saying?

Yes.

Okay.

Tt was just -- the happening was the fact that it was
sinking in and that I was going to have to deal

with, I guess --

All right.

-- the emotional repercussions.

So, just to catch up. 1In the spring of 2008, you were
at a bar and you were discussing it openly that you
had heard about this and this is what he did to you;
yvou were telling friends at a bar?

I had discussed it with probably three or four
friends.

&nd then after a period of time, April's calling vyou,
telling you you need to talk about this and —--

About six to eight months later.

Right. In the fall. Okay. I'm sorry. There we go.
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Questions by the prosecution continued:

Q.
A.

Q.

A.

A,

Q.

A,

Q.

Q.

Sa, it's April Tatton --
Yes.

-- that contacts you and she's aware now that
there's still an ongoing investigation in some form?
Yes. And they had started calling people from
school and we were aware of this and I was aware of
this and --

"They" being who? I mean, who's communicating --
At the time T didn't know who --

Who's telling you -- let me back up, Nicole, so I'm
clear.
Right.

You know, we use a lot of they, them, him.
S50rry.

All right. Who relates to you that they, being
investigators, are starting to interview people at
the school with regard to Captain Wacker's conduct?
I actually don't know who informed me of that, but T

do know that Joe Gorman, my boyfriend, was getting
calls.

Okay. Do you know who he was getting calls from?
The investigator.

Okay. Special Agent Burge?
Yes,

All right. So, this is in the fall of 20087
Yes.

So, in the fall of 2008, you're now being made aware
either through Joseph Gorman or April Tatton that

there's still an ongoing investigation into Captain
Wacker's conduct.

Let me ask you this: Did anybody tell you that it
was now a military investigation, a Marine Corps
investigation?

I don't remember.

All right. And when did you come to the conclusion
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or decision that you should be coming forward and
meeting with the investigator to share the
information that you had?

I talked about it with my boyfriend Joe a lot
because -- and he was -- I mean, it was a hard
decision. I would go back and forth because I knew
that all of the consensual activity and the fact
that I didn't come forward in the first place or
figure it out in the first place, that this was
going to be a hard process for me, and --

And what do you mean by "hard process?" You mean

the formal -- this right here, the formal
questioning process?
The whole thing. I mean, if I -- the whole thing.

People knowing, sitting in a courtroom, going and
having to talk about this at end. It's all
miserable, but the problem is that if -- for the
satfety of women out there and for the fact that the
other two girls knew what had happened was wrong and
I knew what was wrong, that what had happened to me
was wrong, so for me to just sit on it, sit on
information that was relevant and crucial to the
right thing being done, I just couldn't -- T just
sucked it up and --

All right.
-~ agreed to talk.

All right. 2nd I don't know if I'd asked this, but
I'm -- and I apologize for jumping back, but my
co-counsel indicated to me that I had failed to ask
you whether you have any knowledge as to whether

Captain Wacker cleaned up the vomit in your house 1in
December 20067
He did.

How do you know that?

Because it was gone in the morning, and my sister,
later in the day, she and her friend -- the garbage
had blown over in front of their house and they were
picking up all these paper towels all over the
street and they realized like these stink and that
he had -- basically he had cleaned it up with the
paper towels and put it in the kitchen garbage and
that there was -- that was -- T mean, she was like,
"oh, God, there was puke everywhere. What is thisg?"
And so, he had cleaned it. She didn't clean it.
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A.
Q.
A.

A,

Q.
A,

I know I jumped around in that, but --
Yeah, no. That was my fault and I apologize.

Let me ask you this: Since --
OCh, and he washed my clothes.

How do you know that?
Because they were clean and dry and folded on my
bed, on my sister's bed in the morning.

All right. And your sister didn't do that, to your
knowledge?
She did not.

Special Agent Burge interviews you in the late fall
of 2008. Did you give a sworn statement --
Yes.

-- in writing?
Yes.

Is that the first formal statement you've given?
Yes.

Is that the only statement you've ever given,
written statement?
Yes.

At anytime have you ever personally sat down with
Jessica Brooder and talked to her about, hey, what

happened to you and let me tell you what happened to
me?
No.

Have you ever done that with Elizabeth Easley Cook?
No.

To this day?
Never.

Have you ever geen thelr statements?
No.

Sir, can I just have a moment?

Nothing further, sir. I'll tender --
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Q.
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Hold on. I've got a question for yvou there,
government,

Investigative Exhibit -- her statement to NCIS, is
that a different statement than what yvou just asked
her about?

Let me see it.

Yeah, the date's way off. That's why I --

Yeah, yeah. I'll show it to her.

You just asked her if she gave a statement in the fall
of --

Fall of 2008, yeah, and I'll just -- what is her
statement?

It's IE-7.

All right. Investigative Exhibit 7. Take a look at
that.
Yeah.

See 1f you recognize that statement.
I do.

All right. And what's the date on the statement?
January 6th, 20009.

And is that the statement you gave to Special Agent
Burge?
Yeg,

When you say late fall of 2008, you're obviously
inaccurate.
I'm sorry.

January 200972
Correct.

Any other statements besides the document I just
handed vyou?
No.

Your first interview with him though was in December
of 2008, right? Didn't you meet with him in a
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question and answer session?
A, I did.

Q. All right. And there was the January of '09 session
where you actually put it in writing, it was typed
out and you signed it?

A. Correct.

GC: All right. Thank vyou.

I0: If at ahytime you need a break, just let us know.
WIT: Okay.

IO: Do you need a break?

WIT: Mavbe.

IO: Do you want a break?

WIT: Yes.

IO: We're in recess for five minutes.

[The Article 32 investigation recessed at 1612, 13 april 2010.]

[The Article 32 investigation was called to order at 1619,
13 April 2010.]

IO: We're back on the record. All parties present when
the investigation adjourned are again present,

The witness has resumed her rlace on the witness
stand.

I'll remind you, ma'am, you're still under oath.

aAnd for the record, I will note that it appears

Captain Hur is going to conduct the cross for the
defense.

DC: Yes, sir.
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CROSS-EXAMINATION

Questions by the defense:

Q. Miss Cusack, are you still regularly using cocaine?

A, No.

GC: Again, I object, Your Honor. May I excuse the
witnesg?

DC: There's a good basis for that, sir.

GC: You know, let's excuse the witness.

IO0: Is the government aware of the basgis?

DC: Yeah, T don't see a need --

GC: Well, I'm glad you don't.

I0: Well, let's --

GC: It's like a 39(a) session.

I0: Is that your last question on that point?

DC: No. There's --

I0: Then let's excuse the witness temporarily.

The

witness withdrew from the hearing room.

bl
|_J
|_J

parties held a discussion on the objection.
The witness entered the hearing room.

Questions by the defense continued:

Q. Miss Cusack, how much preparation have vou had for
your testimony today?

A. None, other than going back over a time line on my
own to make sure that I'm not stumbling around up
here.

Q. You created a time line of your own?

A. In my head.

42



Q.

Q.

Okay. Do you have anything written down like a time
line?
No, no.

And Lieutenant Colconel Sullivan, one of the other
trial counsels didn't have practice questions with
you? '

No, no.

You've never met with him to go over what you're
going to say today?

I've met with him, but not to go over what I'm going
to say. Just to tell me where I need to be, what I
need to do, and just where I need to be basically.

How many interviews with the prosecution have you
had to discuss your testimony, if any?

I just met with them several times, but not to
discuss my testimony; only to tell them what
happened in the first place.

And you've met with Special Agent Burge two times or
more?

I don't remember. I remember I met with him once in
the fall of '08 and then I know I had to go out and
do my statement. I don't believe I went out to the
base any other time.

And when you met with Special Agent Burge, your
interview was videotaped?
I believe so. I don't remember.

And when you met with Special Agent Burge, he didn't
tell you about any of the allegations of what had
happened in April 2007 between these other girls,
did he?

No. I had to -- I knew only what people at school
or April had told me.

S0, Special Agent Burge, he never went over with

you, you know, what had happened back in April 200772
No.

Okay. And it's your testimony today that vou first
had sex with Captain Wacker in late December 2006.

Late December, early January, over winter break of
that year, yes, but --
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Q.
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Over the weekend --
-- I would like to not characterize --

I'm sorry.

I don't -- it's hard for me because I know that the

definition of sex is a penis in a vagina, but I have
never -- if we're characterizing that as sex, that's
fine.

Okay.

But not as consensual sex.

You characterize it as rape.
I do.

And you first reported that you were raped by
Captain Wacker in, I guess, early 2009°?
No. It was fall of 2008.

Fall of 20087
Yeas.

To your friends?

OCh, T see what you're saying. I thought you meant
officially, like gave a statement to the
investigator. The first time I ever said --

You gave a statement to the investigator, law
enforcement for the first time that you were raped
in early 2009.

Fall of 2008.

Fall of 2008.
Yes.

You told your friends that you believed you were
raped in late 200872
Early 2008.

Early 2008.
Yes.

And before the first time that you and Captain --
well, you were raped by Captain Wacker, yvou'd

actually gone out on two dates with him; is that
correct?

No, that's not correct.
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Q.
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©O

You did not invite him to come over to a friend's
house of yours?
No.

I believe you call it Joey's; you didn't invite to
come over to Joey's?

Sorry. Joey’'s was a -- 1s a restaurant/bar on Lake
Union in Seattle, and it wasn't a date because I
invited probably 20 people and it wasn't a date of
me and 20 people. It was just my friends and I knew
that I told him I would meet up with him over winter
break at some point, so I included him in the mass
text that I sent out to everyone, but it certainly
was not a date.

And then you met up with Captain Wacker on one other

night before you ended up going to Fin McCool's with
him the night of --

No, that's not —-

It was just the one night?
Yes.

Okay. And the night, T'll just say, that you had
sex with Captain Wacker, the night that vou had sex
with him for the first time, vou went to the Jet
City Improv?

Yeah, if --

To see a play?
~- that's the name of it, ves.

And then you went to Fin McCool's?
Yes.

And then you went to an Irish pub afterwards?
No. Fin McCool's was the Irish pub.

Fin McCool's was the Irish pub.
Yes.

You didn't go anywhere else that evening?
No.

Just the play and Fin McCool's?
Yes,

And then afterwards, you went to yOour sister's
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Q.
A‘

Q.

A,

Q.
A,

Q.

Q.

A.

Q.

Q.
A.
Q.
A.

Q.
A.

house?
Yes.

In yvour car?
No.

Captain Wacker had been to your -- Captain Wacker,

before that evening, had never been to your sister's
house?

No.

So, you told Captain Wacker how to get there?
T assume so, ves, but I don't remember.

Because there's no other way he could have gotten
there, correct?

That makes sense, ves.

And at your sister's house, you said that you ended
up naked in the shower?
Yes.

And that that was pretty embarrassing to you?
That was embarrassing.

Because you would never be naked in public or
anything like that?
No.

Or ever tell anybody that vyou would like to be naked
in public?
Well, not that I can think of. I can joke about it.

Sure.
But not actually intend to be naked in public.

And you said that you ended up vomiting in your
house?
I vomited on myself and on the ground --

And Captain Wacker --
-- in my sister's house.

I'm sorry. What were you saying?
It was my sister's house, but --

It was your sister's house.
Yes.
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A.

Q.
A.
Q.
A.

Q.

Q.

A.

Q.

And Captain Wacker ended up cleaning up the vomit?
Yes.

And he ended up washing your clothes and folding
them for you?
Yes.

And you gave a written statement to NCIS as well,
correct?
Yes.

And in your NCIS statement, as well as in the video,
do you remember telling Agent Burge that you thought
Captain Wacker was being a nice guy by folding up
vour clothes?

Yes -- oh, sorry. Not necessarily about folding up
my clothes, but for later --

Cleaning up the house?

Can I --
Absolutely.
Okay. For later -- I remember thinking that he

seemed like what a nice guy, that I puked and he
cleaned it and then he cleaned my clothes; how

exceptionally -- most guys would probably think that
it was gross.

And then after that night, about a week later, vyou

ended up going to a park with Captain Wacker where
vyou guys had a picnic?
Yeah, vyes.

And then a couple days after that, you went out to
another restaurant with Captain Wacker?
I met him. He was already there with people, and I
walked in and sat down and then I left.

You sat down with him and ate there?

I didn't. I just sat with people while they hung
out with his friends.

Okay. But the picnic in the park, that was just
between you and him?
Yes,

And the night that you first had sex with Captain
Wacker, you did not wake up the next day and go "oh,
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AI

I0:

my God, I was raped?"
No, I didn't.

And you never called the police?
No.

And you did not immediately call or tell anybody in
the world that you had just been raped?
No.

Not until a year and a half plus later did you tell
somebody "I was raped?"
That's true,.

And in between that time, you dated Captain Wacker
for five months when vou got back to law school at
San Diego?

T wouldn't characterize it as dating, but I was in a
consensual sexual relationship with him, and I
actually considered him a good friend.

And he slept over at your house quite often?
Yes.

And you slept over at his place?
Yes.

And you went out on dinner dates with him during
that time peried?
Sometimes, ves.

And you did fondue with him in the evenings at your
place sometimes?
Yes.

Sometimes at his place?
Right.

And while you were in this intimate relationship

with him, that included the month of April 20077
Yes.

In fact, it almost slipped my mind, but during vyour
entire relationship with Captain Wacker, you engaged
in a lot of G-mail chats with him, correct?

That's true.

For the record, the defense held up a package of what
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Questions
Q.
A.

Qo

appears to be about two inches thick.

About an inch.

About an inch thick. Okay.

Yeah. And I think for the record, that was the
documentation that was reviewed ex parte as part of
the prior evidentiary ruling.

Is that correct, Captain Hur?

Yes, sir.

Roger. Well, at this time then I think we've —--

Well --

-- well, I just want to address the investigating
officer.

If we're going to go into any specifics with regard
to the document that you just cited to the record,
I'd like to be heard under 412 and excuse the
witness one more time.

Well, I don't think I'm going to cover anything that
touches on 412 vyet, sir.

Let's hear the qguestion. I can't cut him down
without -~ I can't object on a question --

But you could request a proffer on a particular

question. He's now going into the exhibits that we
argued.

I'm going to give him one chance.

Roger.
by the defense continued:

Were you on any medication on the night that vyou
first had sex with Captain Wacker?
No.

Just prior to that incident, had you been in some
sort of car crash where you needed to be in the
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hospital for a month?
No.

Were you ever in the hospital for about a month at
anytime in your life?

No.

Following a car crash?

No.

You were never hit by a drunk driver before --

I was run over -- do you want me to explain it to
yvou?

Absolutely.

Okay. I was run over by a drunk driver about --
when I was 21. It was about five years prior to any
of this -- to the age of 26 where -- 2006. Do you

understand? I was hospitalized the night of. I was
in the emergency room and released early morning of
the next day. I was injured.

But you never spent a long period of time in the
hospital ever?
No.

Did this incident happen in Florida or in Tdaho?
It happened in Idaho.

Was there ever an incident where you were hit in
Florida?

No.

Now, if I were to mention the terms "passed out" and

"black out," do you know what I'm talking about?
Yes, I do.

And in your own words, what's the different between
a pass out and a black out?

Pass out is when you are laying unconscious.

Right.
Black out is where you don't remember.

Right. And both can happen after vou drink too
much, right?

That's true.
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A.

Q.
A.

Q.

I mean, obviously, you've probably had many
evenings, you know, since you're in college, where
vou've drunk alcohol before.

Yep, that's true.

And would you agree that what happened that December
2006 night was a classic black out where you can't
remember what happened?

Absolutely not. It was completely different,
otherwise I would not be here.

well, it was completely different in that you found
out about what Captain Wacker was accused of doing
in April 2007, correct?

No.

I'm going to ask then: How is you not being able to
recall everything that happened -- well, let me back
up.

You cannot recall most of what happened that evening
in December 2006, correct?
Correct.

And have you ever had a black out before?
Yes.

And when you had a black out before, you also
couldn't recall what happened during an evening that
you drank alcohocl until you came to the next
morning; is that correct?

No, that's not exactly how I would characterize
blacking out for me.

What happened in your other black outs?

Well, I can't explain specific instances, but the
difference was that this night, it was a memory drop
off. With a black out, people can say, oh, this
happened, and you're like I know I was there, but I
don't exactly remember what was happening or you
just forget a specific part of a conversation with
someone, but I don't have a complete memory drop off
where when I come -- flashes of coming to and I'm
out of control of myself. With a black out, vou can
kind of remember things and know what happened, but
not have just a physically out of control,
physically ill, not knowing, being able to like take
control of your body back and take control of the
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situation at all.

I can -- I know the difference. I will admit that I
drink, T drank in college, I drank in law school. I
know how alcohol affects my body, and I know how
much I can drink and how I will react, and I did not
drink enocugh that night for this drop off or this
experience. I've never had anything like that
before and I've never had anything like that since,
and it was just completely different from a black
out.

That evening you remember having at least an Irish
car bomb.

I didn't -- I didn't testify that I don't remember
that.

You don't remember having an Irish car bomb?
No.

Okay. Did you have a flaming Dr. Pepper?
I don't know. If it was a shot --

Did you --
-- that I had, I don't remember.

Do you remember having a vodka/tonic?
A vodka/soda, vodka/Sprite, vodka/tonic possible,
but I'm -- I told you that -- I had testified

earlier that I don't remember exactly what the
drinks were.

And when you were at Fin McCool's, Captain Wacker
introduced you to a friend of his; do you remember
that?

No. I believe his Irish bartender friend that he
had discussed wasn't there.

You weren't introduced to a woman by the name of
Amber Davis?

I don't believe so.

Do you remember sitting in a public place where
there was lots of people around vou?

I remember that that night there were not a lot of
people around us. We were at the bar. There were
people sitting over by -- over in booths in Fin
McCool's, but I don't remember a lot of people being
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Q.
A.
Q.
A.

Q.

A.

A.

Q.

around us at all.

Has somebody told you that with regards to the other
women in April 2007, that one of them tested
positive for a date rape drug?

No. :

Okay. Would it surprise you to learn that nobody
ever tested positive for date rape drugs?
I wouldn't know either way.

Sitting here today, you are not saying that you were
drugged, correct?

I believe 1 was drugged.

You have no cther -- you have no evidence other than
just how your memory dropped off that evening,
correct?

I have my physical experience of vomiting and not
being able to control and wanting -- like not being
able -- feeling like I couldn't move and feeling so
i1l the next day. I've never been that ill from
drinking or I've never been that ill the next day,
but I have no scientific evidence, sure, but I know
from my experience that I'm positive that I was
drugged.

Now, during your relationship with Captain Wacker,
did you ever -- did you ever get angry at him for
flirting with other girls?

Sure, probably.

Did you ever talk to Captain Wacker about getting so

drunk that you couldn't remember what happened the
next day?

Maybe.

When I asked you "do you remember telling Captain
Wacker that you got so drunk that yvou couldn't
remember what happened, * you said, "Probably, " is
that a yes or a no?

I don't specifically remember talking about that.

So, you'll say vou don't recall?
Okay. I don't recall.

Do you remember telling Captain Wacker all sorts of
intimate details about your personal life in the
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course of your relationship?

T considered him a good friend, so I know that I
did.

Do you remember talking about very intimate and
personal details from your own personal life that no
one would know about except for yourself?

I think that anything I shared with Captain Wacker
was something that my friends probably also knew.

And that you had asked Captain Wacker on many
occasions to come over and be with you?
That's true.

You would beg him to come over and be with vou?
Sure.

And that you would converse with Captain Wacker at
all hours of the day and night?
Well --

Late hours of the morning -- or early hours of the
morning?

Well, the thing about law school is that everyone
lives on G-chat, so --

I'm sorry. I mean, T'll allow you to explain more,
but is that a ves?

It's poss -- I don't remember specifically --

Okay.

-- but if I were doing homework, working on a paper,
and he happened to be working on something up late,
any other friend as well, we'd be G-chatting.

1s that what you meant, government -- defense, by

converse? Did you mean talk or did you mean communi
-- could you be more specific --

Right. Converse anyway: Talk, e-mail, chat?
Sure, but no different than any other friend.

But I think the question was: Would you be --

Sorry.

-- I mean --

54



Q.

A.

QC
A.

IO:

GC:

With Captain Wacker, do you remember?
I'm SOYry.

Do you remember conversing with Captain Wacker in
any means at late hours of the late or early hours
of the morning?

I don't specifically, but I wouldn't be surprised if
I did.

Did you tell Captain Wacker "I miss the smell of you
on my bed?"
I don't remember saying that.

Would that surprise you if you did?
No.

Defense.

Well, I'm just going to renew the 412, and I know
Captain Hur's been very artful and I'm just --

You've already established, she's already admitted --

I mean --

You used the word "bed," for him to come over and she
agreed. It was not uncommon for her to beg for him
to cover over. She's admitted she's given him
personal private intimate details of her life --

I'll move on to some other matters, sir.

Okay. Thank vou.

And you asked Captain Wacker to explain his
relationship with other females during this course
of time that you were seeing him?

I don't remember that, but if I --

Would that surprise you --
-- I don't remember that.

-- if you did? 1If you confronted Captain Wacker --
No.

-- about being --
No.
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-- with other women?

No, but we -- I recall specifically having a
conversation about both of our freedom to do what we
wanted with other people, but I would have -- I

wouldn't be surprised.

And you're saying here today that it did not upset
you when you learned that during the course of the
time period that you and Captain Wacker were seeing
each other from December all the way until late May
'07, that's when you were seeing each other
intimately, correct?

Yes.

You're saying here today that it did not make you
angry that during that time period vou were intimate
with Captain Wacker that you learned in April 2007
he had an intimate interaction with two other women?

I'm going to object to that and that's a
mischaracterization of testimony. She admitted that
she got jealous at times in one of the previous
conversations and I think she just said that she may
have --

I think what happened -- you can sit down. I think
what happened was is you jumped ahead and inserted a
fact that she hasn't admitted she was even aware of
yet, so -- something about a relationship --

You admitted on direct that you were aware -- you
found out later on when, I believe, it was Talbot
told vou, found out later -- or not Talbot, but
April -- you found out later on from April that
Captain Wacker had been in some form of intimate

interaction, whether consensual or not, with Jessica
Brooder and Elizabeth Easley, correct?
Correct.

And you found out about that in about the fall of
2008, correct?

Correct -- oh, spring of that vyear.

When vou found out about that, that made Yyou angry,
correct?

Tt made me angry for myself.

It made you angry for yourself. aAnd that happened,
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that incident that you learned of, vou learned that
it happened in April 2007, correct?
Correct.

And between December 2006 and late May of 2007,
that's when you were in this relationship with
Captain Wacker?

Correct.

Friend with benefits, as you called it,
Thanks, I appreciate that.

So, that means that if Captain Wacker, in fact, were
intimate with Jessica Brooder and Elizabeth Easley,
he was seeing different women on the side while he
was seeing you? _

Again, I -- that would have been true, but as I said
before, I at no point would have been surprised if
he were sleeping with other girls, maybe not

regularly, but randomly. We were not -- we were not
exclusive,

Okay. And so, if you were not exclusive with
Captain Wacker, why did you challenge him about what
he was doing with this other girl?

I don't know what you're talking about though.

Okay. What I'm talking about is: Did you not
communicate to Captain Wacker in April 2007, hey,
what are these other pictures that I saw of you on
Face Book with this other girl? Do you remember
saying that to Captain Wacker?

I don't remember saying it, but I wouldn't be -- T
wouldn't mind -- I wouldn't mind if you randomly
without -- not people that were in my face. I

wouldn't have cared if you were sleeping with other
people, but sometimes, yeah, I was concerned about
-— I was concerned because he was my friend and I
wanted to know what was going on --

So that I understand what you're saying --
-- however --

Please continue.

However, when I found out about this over a vear
later, he was so far -- I didn't care about him at
all. T didn't care what had happened while I was
with him. It was so over that the last thing I
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A.

A.

wanted to do was bring it back up or bring it to
people's attention that I had been consensually
involved with him. So, I mean, I didn't care what
he did in the past. It was over. I didn't care
about him, so.

Except as you said -- help me if I'm
mischaracterizing your testimony --
Yeah.

-- you said if he saw somebody on the side, that
wouldn't necessarily bother vyou, correct?
Not necessarily.

But if he did it blatantly, like rub it in your
face, that would bother you?
It would depend on the girl, honestly.

And this was pretty blatant when you found out he
did this New Orleans thing?
No, because no one even knew about it.

Nobody knew about it? The whole law school wasn't
talking about it?

No. I was such good friends with the guy and I
didn't find out about it until a year later.

You weren't hearing fourth and fifth gossip from the
one L's, two L's, and three L's?
Nobody knew about it.

What does "friends with benefits" mean?

It means that you consider someone a friend. You
are able to interact with them as yvou would a male
or female friend, regardless of -- so it's
regardless of gender, but that you have kind of an
unemotional sexual interaction with them, so you're
not in a committed relationship.

Okay. So, in an unemotional sexual interaction with
somebody, would you agree that yvou had an emotional

sexual -- would you agree that you had an emotional
relationship with Captain Wacker --

Maybe --

-~ between December and May?

-- at times, maybe like sometimes, but not -- not a
relationship, not my boyfriend, not -- Yyou care
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about your friend and you do care about -~ yeah.

He gave you -- when you asked for study materials,
he got you study materialsg?
Yes.

When you were sick, he came over and took care of
you?
Yes,

You talked to him about -- via G-mail chat and other
communications and e-mails, you talked to him about,
you know, things that have happened in your family?

Probably. He was my friend.

You testified on direct that you didn't know how you
ended up at your sister's house, correct?
Correct.

You don't even know why Captain Wacker came ingide,
correct?

Correct. I mean, I -- specifically I don't remember
why, but I do know that my sister had a really cool
house and that I would often show people what a
great set up it was for a college student, but I
don't remember that. I don't remember at that time.

and the way I was asking that jogged your memory
that you had signed a NCIS statement where you
talked about wanting to invite Captain Wacker in to
go show your sister's house?

It didn't jar my memory. It's hard because when I'm
answering questions, I can put together what
happened and I can put together why things happened
a certain way, but it's not neces -- I don't
remember it happening specifically.

You're just assuming?
An informed assumption.

Assumptions. Tf we don't know something for sure,
we assume, right? If you see a puddle of water on
the ground here, the assumption is -- and there's no
leak in the ceiling, the assumption is somebody must
have spilled some liquid on the floor. Do you agree
with that in the hypothetical?

Yes,
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So, the assumption is that night you have blotches
of memory, large chunks of your memory missing that
night, correct?

Yes,

So, you assume that, hey, because I've never drunken
alcohol like this before, I assume that it must be
drugs?

But I had been drinking alcohol like that before, so

In those quantities?

-- I didn't -- I've had far more quantity of alcohol
than what I had that night.

Yet you don't remember what you drank after Fin
McCool's?

T didn't go anywhere that I recall after Fin
McCool's.

That you recall. For all you know, you could have
gone to some other bar because you don't remember?
I guess that's true.

It's possible. And it's also possible that for alil
you know, you and Captain Wacker at your sister's
house could have began making out, correct, but you
don't remember that?

That's interesting that you say that -- or, fine,
correct.

it's interesting that I say that because vou threw
up and then you made out; igs that what yOu were
about to say?

No, no.

Okay. Fair enough.

The point of the matter is: For all you know,
because you have your memory missing is, you could
have been kissing with him and you could have agreed
Lo go have a relationship with Captain Wacker, a
sexual relationship that began that night, but you
forget yourself consenting to it because YOur memory
is missing?

That -- I don't believe that to be the case at all.

You don't believe it's the case because you don't
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A.
Q.
A.

Q.

remember it?

I don't remember anything except those splotches,
but in my rational -- like my rationalization in
those moments, there was no -- there was no plan.
There was no intent. There was no interest. When I
went out in the first place to hang out with him,
there was no interest in him like that.

There was no interest in him like that, but then
what happened that night you ended up having an
emotionally invested and intimate relationship with
Captain Wacker that extended all the way up until
late May?

Not beginning that night by any -- no.

At -- well, following that night, you didn't go to
the police?
That's true.

And the next interaction you had with Captain Wacker
wasn't "I can't believe you did that to me;" you
never said that to him, did vyou?

No. I was really confused about what had happened.

The next interaction you have with him is a lunch

date and a picnic -- a lunch date where you're
having a picnic in the park.
I met up -- T considered it meeting up with a friend

with food, ves.

At a park by yourself?
In a public park, ves.

Okay. A lot of time has past since December 2006,
over three years, correct?
Yes.

And would you agree with me that vour memory was a
heck of a lot fresher closer to the time period than
it is over three years into the future?

Sure.

And your memory was probably better in January 2009

when you gave a signed statement to the NCIS agernt,
correct, than it is today?
Sure, vyes.

So, if you wrote in your statement that "I decided I
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could not drive and I was able to give him
directions and he drove me there," but you can no
longer remember that, would you just go with what
your statement says?

A. I'll defer to my statement, but, again, I do have to
say that what =-- the way vou had said to me earlier
about informed assumption and the whole leaky and
the informed assumption, when I was writing that
statement, I don't know that I was really clear on
exactly on what I know to be happened because I put

it together and what I really specifically can and
cannot remember.

Q. But you believe everything in your signed statement
to be the truth?

A, I do.

DC: Sir, may we have a five-minute recess?

IO: Yeah. We're in recess.

[The Article 32 investigation recessed at 1742, 13 April 2010.]

[The Article 32 investigation was called to order at 1755,
13 April 2010.]

I0: We're back on the record.

The government is retrieving the witness one more
time.

We had another discussion, this time regarding
evidence that could require the witness to have to
invoke her Fifth Amendment rights. We believe we've
resolved the issue,

GC: Please resume your seat, Miss Cusack, on the witness

stand, and I'll remind you that vou continue to

remain under oath and under cross-examination by
Captain Hur.

WIT: Yes.
DC: Thank vyou, sir.
Questions by the defense continued:

Q. Have you graduated law school now?
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A.
Q.
A.
Q.

A.

Q.
A.

Q.
A.

Q.
AO

Q.

Yes,

From which law school?
University of San Diego.

And have you taken and passed the bar?
I've taken the bar twice.

Okay. California?
Yes.

Any other states?
No.

And however unlikely you may believe it to be, would
you at least agree that sitting here today because
of your blocks of memory missing, would vou admit
that it is possible, however unlikely it may be,
that you did, in fact, consent through language or
body to having sex with Captain Wacker that December
night?

I cannot -- T cannot admit that.

Can you agree that it's possible, but you can no
longer remember?
Well, no.

But you also -- you also say that vou don't actually
remember telling him no, correct?

I remember telling him no in some form. There was a

form of stop or no or we can't do -- something along
those lines. I verbalized something --

You don't remember what you said?
-- but I don't remember exactly what I said.

You don't remember what you said?
But --

You don't remember pushing him off you or trying to
push him off vyou?
No.

And given that vou don't remember exactly what vyou
said, is it possible you didn't say it loud enough
so that he didn't hear it?

No, and I woke up. I mean, I came to not moving. I
mean, I was out. It wasn't like, oh, I'm coming
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IO:
DC:
TO:
Q.
A.
Q.

A'

back to consciousness. It was -- T mean, I'm
immobile.

And your reaction to that happening was to go out on
a picnic date with him instead of call 9117

I didn't understand what had happened.

You knew what rape was when that happened --

All right. We --

-- the definition?

Was that a gquestion?

It is a guestion.

The question --

Did you know what the definition of rape was that
night?

Yes.

And at that time you did not think that was rape,
correct?

At the time I chose to -- at the time I chose not to

acknowiedge what had happened.

Okay. So, the answer is: Yes, you did not think it
was rape; is that correct?

The answer is what she responded to the guestion.

Hold on. The answer -- she gave her answer. What was

your follow-up?

My question was: You did not -- the day after that
happened, you did not believe that you had been
raped; yes or no?

I had not asked myself the question, so I did not
not believe I had been raped.

Not until the fall of 2008, correct?

I always knew that something had felt wrong about
that, but I just chose to not acknowledge it, and
when I found out -- when I realized how similar it

was, I realized that I had to face it and deal with
it.
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DC:

IO:
WIT:

IO:

WIT:

IO:

Questions
Q.
A,

Q.

O MO M

All right. I don't have -- I do have some additional

gquestions, but I know everybody else wants to ask

you some different types of questions before I ask

ny other questions.

Government, any recross?

No. I'm going to --

Defer to me?

Defer to you, yes, sir.

I'm sorry. I've just got --

No, it's okay.

-- a few follow-up questions and I apologize. My

questions are going to jump all over because I try

and let them ask their questions and then --

Okay.

-- I'm just going to piecemeal this a little bit.
EXAMINATION BY THE COURT

by the investigating officer:

Unfortunately, I'm going to go right to the heart of
the matter.

Okay.

The incident itself in which you wake up and you
find Captain Wacker on top of vou, do you remember

~— you said you were able to realize that his penis
was in your vagina.

Do you associate any pain?
No.

There's no pain?
No.

Do you recall any issues with dryness or anything
like that?

No.,
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A,
Q.
A,

Q.

And I guess the next morning when you wake up, are
you -- what is the position of your body in terms of
did you move at all or were you still just laying on
vour back?

I don't remember.

You don't remember. Do you remember if you were
under the covers or above the covers?
I believe I was under the covers.

So, that would have meant that -- when you woke up
with him on top of you, do you believe you were
under the covers at that point?

I do believe I was under the covers -- T was under
the covers at that point.

Okay. So, you were under the covers the whole -- so
that when you woke up, you were basically at least
under the covers, the same way you were when YVOou
woke up?

Well, it's a hard -- I -- during the course of the
whole night --

Right.
-- I would have -- I moved around --

Sure,
-— in my sleep.

Ckay .
S0, I wouldn't say that the position or situation I

was in at the time of. the sexual interaction with
Captain Wacker would have been the same as --

So, it's possible that ~- it's possible that when
you woke up and found him on top of vyou, you were
outside the covers, and then after he left, vou
somehow ended up under the covers?

Yeah, sure.

Okay. And the next morning when you wake up, you
had talked about how you felt, but with regard to
your body in terms of anything from forced sexual
contact, did you have any pain from that?

I don't remember having any --

Do you remember --
-~ I don't remember having any.
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Q.

A,

Q.

A,

Q.

Q.

A,

Q.
A.

Okay. A couple days later though, do you remember
seeing any marks on your thighs or anything or any
type of pain in that area of your body that would
suggest that someone had forced themselves on you?
No, and that's the different is that why I wouldn't
-- 1f T had seen or felt something really violent,
it would have -- it would have triggered more for
me, but I was -- from what I can remember, is I was
just laying. There was no like (inaudible) or
anything.

S50, then the answer's, no, you found no physical --
physical --
No.

-- you neither felt nor found any signs of physical
force on your body or felt any physical force on
your body?

Correct.

Now, on the day after, the day after --
Okay.

-- not subsequent to that, did you feel at all that
Captain Wacker had taken advantage of you?
Yes, a little bit.

Now, those are my words, but is that how yvou felt?
Yes. Like I said, I spoke to friends. I felt like
something had been wrong, but you don't --

Okay .
-- you don't have a girl who vomits on herself and
then is not awake and then you engage --

I understand that. But my question is how you felt.
Before you even talked to anybody --
Right.

-- before, when you woke up that next morning --
well, let me ask you this: When you wake -- because
when you make up the next morning, vou recalled the
incident. Did you at that point realize that
Captain Wacker had taken advantage of YOu?

At that point I wasn't clear on what had happened
the night before. I was very confused.

Now, the -- when you and him would joke about you
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throwing up and then falling in the shower, did vou
ever joke in front of other people about it?
Yes.

What other people was those?

I don't know specifically. Fellow law students.
There was a specific night at -- it's called Kwava
Beach in Mission Beach where I remember relating the
story to a table of people, leaving out the sexual
aspect of it, and at that point I still didn't know
him very well,

Do you know the time frame of this Kwava Beach?

I would say within a month after.

So, this would have been about February. So, in --
and this is my characterization. In February of
'06, is this, or '07°7

"07.

'07, you're openly joking about the incident in the
shower --

On my own, and I actually remember him seeming a bit
uncomfortable about it, but I was saying, hey, I'm
going to get this out here before he makes fun of me
behind my back, really is what I was thinking. It's
humiliating, so T approached it self-deprecatingly.

It was an attempt at levity at the situation, right?
Correct.

It wasn't a downer; hey, you weren't sharing --
No.

-- sob stories? This was a --
No. I was saying, "oh, God, this happened." I
mean, I chose to approach thig --

Okay.
-- with levity.

Now, when you go to Alaska, do you have any contact
with Captain Wacker while you're in Alaska?

E-mails sometimes. I think he wrote on my Face Book
wall.

Now, were these e-mails just hello/good-bye or were
they the same type of interaction you had while vyou
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A.

Q.

A.

A.

were -—-
They were far less sexual. It was more like, "okay,
hey, buddy" --

Okay.
-- "how's it going up there?"

By intimate, I mean personal. Were you still
conveying personal thoughts and feelings in these
e-mails or --

No, no, no feelings, and I wouldn't say really ever
conveying, you know, feelings about -- like that I
felt towards him?

No, I didn't mean that. I'm sorry. When --
About my personal feelings?

Right. When the defense was asking you questions,
vou admitted that vou conveyed intimate details of
your life, just in general, it may be inner
thoughts, I guess is what I'm getting at.

Yeah.

You know -- the word I'm looking for. You know, you
were friends --

I can answer, yeah.

Okay.
I think that even though I had no interest in being

sexually involved with him anymore, I still thought
he was my friend.

Okay. So, the benefits part was stopped, but the
friends part continued?
It was fine, veah.

Okay. Who was -- was April -- is her name Tatoon?
Tatton.

Tatton. Was she friends with one of the two girls
with the incident in New Orleans?

I know her to be friends with, I thought those
girls, but I -- probably Jessica maybe.

With Jessica?

I wasn't in that section, so I don't really know who
was tight friends.
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Q.

A.

Q.
A,

Q-

Now, when you're telling this story to numerous
people, I guess, the first time in the car so to
speak, are you as emotional as you are -- as you
were today in the courtroom when yvou told them about
this?

No, because I had always just taken it as that weird
night and it was -- there was a twinge of
embarrassment and a twinge of shame because
something felt wrong about it, but when I -- it was
pretty neutral when I told April, and it was -- the
emotions started setting in when I was realizing,
really realizing that I had been --

On that particular -- that particular time in your
life, who would say was your best friend?
Probably Jessie Raxter.

Okay. 2&nd you did tell her?
She knew from day one -- from within a week.

And when you told her, did you get emotional with
her?

No. Tt was more like "this happened," and she --
you know, when you tell your friend and you can tell
that, as you're saying it, that it's something that
wasn't quite right, and she always felt -- she
always said that was not okay, this is not okay,
that's not cool that you did that, and I just tried
to -- I didn't want to deal with it.

Now, you referred -- unless I misunderstood you --

you referred to Joe Gorman as your boyfriend.
Currently.

Current. When did he, would you say --
Fall of 2000 --

8?2
8, ves.
And did that rela -- I mean, not only the

relationship, but your communications with Mr.
Gorman, did he discuss the incident in New Orleans?
No. He didn't seem to really know much about it
that I know of. The only -- he was good friends
with Captain Wacker, so he knew of it, but --

Do you have any idea why he was getting called by
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NCIS about the incident in New Orleans?

A. At that point, ves.

Q. Why?

A. Because he had been such good friends with Captain
Wacker.

Q. Okay. So, as tar as you know, he was a character
witness, not a fact witness?

A. I'm not sure why.

Q. Okay.

A. Like everyone was being called in at that point,
just lots of people who weren't there basically.

Q. And on cross-examination, you admitted that you did
get angry at Captan Wacker flirting with other
girls.

A. A little bit.

Q. Okay.

A. My friend. I remember once he was hitting on my

friend in a bar. I mean, 1 wasn't really happy
about that. If only out of loyalty as a friend --

Q. I see,

A. -- to not hit on your friend. That's what I -- I
remember being upset about that one. But, yeah.

IO: I have no further guestions.

[The witness was warned, excused subject to recall, and withdrew
from the courtroom. ]
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