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Dear Member of Congress,

Subject: VA Violation of 38 USC 8127 and 8128

Since 2008, the VA has had a policy of telling their procurement people to go to GSA
Schedules in lieu of PL 109-461 "Veterans First".

On September 2, 2011, CMARK Group filed a very detailed GAO Protest against the
VA for using Federal Supply Schedules (FSS) thereby excluding many Service-
Disabled Veteran-Owned Small Businesses (SDVOSB’s) and disregarding the PL 109-
461 “Veterans First” requirement. Within one day after GAO and VA were notified of
the protest the VA cancelled the solicitation stating that the funds had been revoked by
upper VA management. By doing so, the VA avoided a ruling from GAO that the VA
was violating the PL 109-461 "Veterans First" program. See attachment A.

Mr. Rodney Marshall, CEO of Aldevra, Inc, a Service-Disabled Veteran-Owned Small
Business had a similar GAO protest that was granted on October 11, 2011. See
Attachment B.

October 17, 2011, Mr. Wayne A. Simpson VA (OAL) sent an internal VA only email
forwarding “AN IMPORTANT MESSAGE FROM VA's SENIOR PROCUREMENT
EXECUTIVE****” Mr. Jan R. Frye, Deputy Assistant Secretary for Acquisition and
Logistics, and VA’s Senior Procurement Executive. Mr. Frye’s email was summarized
in paragraph 4 that states: “4. Therefore, VA determined this GAO recommendation,
Aldevra, B-405271 and B-405524, dated October 11, 2011, shall not be followed. We
expect this issue ultimately will be decided by the courts. Therefore, VA acquisition
and procurement professionals are to continue using the Federal Supply Schedules
Program, when necessary and appropriate. The GAO recommendation does not change
how VA will acquire goods and services in support of its mission.” See Attachment C.

Scott H. Riback, Esq., GAO Procurement Law Control Group informed GAO that “We
are in receipt of the referenced protest filed by Aldevra. Please be advised that the US
Dept. of Veterans Affairs will not be following the recommendations from GAO in the
Aldevra protests B-405271; B-405524. See Attachment D.

The Veterans Entrepreneurship Task Force (VET-Force) points out that PL 109-461
was signed on December 22, 2006 with a directed implementation date of 180 days or
June 20, 2007. VA’s implementation date was January 7, 2010. We have seen this law
modified and adjusted from within the ranks of the Veterans Affairs Agency and its
management for their benefit, outside of what our Congressional leaders have said. This
is considered Color of Law Abuse and is subject to the laws of abuse of authority. We
have to view what is the real nature of PL 109-461, a cause, a message, or in fact a law
that has a fundamental meaning supported by congress for our veterans who again, have
given and provided honor in their service to this nation.
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Abuse of authority by any Federal employee, in changing or modification of a congressional Public Law
is an arbitrary or capricious exercise of power that does adversely affect the rights of the very veterans
that the Veterans Affairs Agency is to support.

When we see the contracting community of the VA take on a position which includes a wide range of
subjects to include improper use of one’s rank, title, this is no more than a violation of “Color of Law”.
We cannot change PL 109-461 unless by constitutional authority and acts of congress or the President of
the United States. Individual federal employees cannot on their own chose to modify any law that
congress has issued. Therefore we are doing a fundamental injustice to the men and women who served
our nation with honor and now want to return to do more for their nation by serving as entrepreneurs.
Let not our nation fail for the poor judgments of a few that would do an injustice to our honored
veteran’s.

The VET-Force believes the VA will continue to steal from Veterans because the VA procurement
executives have swayed from the Veterans Administrations Mission Statement. “To fulfill President
Lincoln's promise “To care for him who shall have borne the battle, and for his widow, and his orphan”
by serving and honoring the men and women who are America’s veterans. In 1999 with PL 106-50 and
again in 2006 with PL 109-461 we veterans hoped that when the younger veterans return from war they
will have great opportunity by being employed by strong veteran small business firms or they can begin
with their own business.

It appears that disabled veterans will continue to be sent home with a check and little opportunity.

The present paragraph “38 USC § 8128. Small business concerns owned and controlled by veterans:
contracting priority” is

“(a) CONTRACTING PRIORITY.—In procuring goods and services pursuant to a contracting
preference under this title or any other provision of law, the Secretary shall give priority to a small
business concern owned and controlled by veterans, if such business concern also meets the
requirements of that contracting preference.”

We need congress and the President to be very clear without necessary interpretation as to the meaning
of “Veteran First.” To do this, 38 USC 8128(a) should be modified by adding the following at the end
of the paragraph:

“No contract, delivery order, or task order will be awarded to a non veteran firm without written
justification substantiating the reason why the intent of this paragraph was not applied and a contract
was not awarded to a veteran-owned or service-disabled veteran-owned small business.”

In Support of Our Veteran,

Richard Weidman, VET-Force Chairman
(301) 585-4000 x127

Cc: VET-Force Executive Committee
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November 8, 2011
Attachment C – VA Response to GAO on Aldevra B-406056

From: Kulish, Dennis [mailto:Dennis.Kulish@va.gov]
Sent: Friday, October 28, 2011 7:23 AM
To: ribacks@gao.gov
Cc: Foley, Dennis; rodney@aldevra.com; Protests
Subject: Aldevra B-406056

Scott H. Riback, Esq.
GAO Procurement Law Control Group
441G Street, NW
Washington , DC 20548

Re: B-406056

Attorney Riback:

We are in receipt of the referenced protest filed by Aldevra.

Please be advised that the US Dept. of Veterans Affairs will not be following the recommendations from
GAO in the Aldevra protests B-405271; B-405524.

It is my understanding your Agency will be receiving the official, much more detailed VA position on this
in the near future. Since the referenced protest seems to be the same issue covered by the previous
protests, at this time we will not be filing an Agency Report in this referenced matter .

To the extent you need an Agency legal contact in this matter please feel free to contact Dennis Foley,
Esq. in our Washington DC office at 202 461 4998 or myself at 814 940 6640.

Thank you.

Dennis J. Kulish
Office of Regional Counsel

CC Dennis Foley, Esq.
Rodney Marshall-Aldevra

mailto:[mailto:Dennis.Kulish@va.gov]
mailto:ribacks@gao.gov
mailto:rodney@aldevra.com


November 7, 2011
Attachment C - Email From Mr Wayne A Simpson

From: Simpson, Wayne A. (OAL)
Sent: Monday, October 17, 2011 5:29 PM
To: Simpson, Wayne A. (OAL)
Subject: *****AN IMPORTANT MESSAGE FROM VA's SENIOR PROCUREMENT
EXECUTIVE****
Importance: High

This message is sent on behalf of Mr. Jan R. Frye, Deputy Assistant Secretary for
Acquisition and Logistics, and VA’s Senior Procurement Executive. Please forgive any
cross-postings as multiple mail groups are being used to ensure maximum distribution
to all VA acquisition and procurement officials/personnel. Please feel free to distribute
to other VA personnel who need-to-know this information. This message is for internal
VA use only. Mr. Frye’s message begins below:
= = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = = =
= = = = = = = = = = = = = = = = = = = = = = = =
October 17, 2011

TO: All VA Acquisition and Procurement Officials/Personnel

SUBJ: Recent Government Accountability Office Decision Involving the Use of the
Federal Supply Schedule Program vs. VA’s Veterans First Contracting Program

1. On January 7, 2010, VA implemented those portions of the Veterans Benefits,
Health Care, and Information Technology Act of 2006, Sections 502 and 503 of Public
Law 109-461 (the Act) providing opportunities for Service-Disabled Veteran-Owned
Small Businesses (SDVOSBs) and Veteran-Owned Small Businesses (VOSBs) to
increase their federal contracting and subcontracting (74 Federal Register 64619
(December 8, 2009)). Under this final rule, commonly referred to in VA as the “Veterans
First Contracting Program,” a VA contracting officer may restrict competition to
contracting with SDVOSBs or VOSBs under certain conditions. Likewise, sole source
contracts with SDVOSBs or VOSBs are permissible under certain conditions. This final
rule implemented these special acquisition methods as a change to the VA Acquisition
Regulation (VAAR). Therein, in response to public comments and to a comment from
the General Services Administration as to the applicability of the VA’s new
SDVOSB/VOSB set-aside program to acquisitions conducted pursuant to the Federal
Supply Schedule, VA responded that the law and VA’s implementing regulations do not
apply to FSS procurements

2. Nevertheless, the Government Accountability Office (GAO) issued a bid protest
decision October 11, 2011, in the case of Aldevra, a SDVOSB, case number B-405271
and B-405524, which recommends VA take corrective action on two acquisitions
conducted pursuant to FAR Subpart 8.4, Federal Supply Schedule. The corrective
action would require VA to conduct market research to determine if two or more



SDVOSBs could perform the work, and, if so, setting-aside the acquisition for
SDVOSBs on the open market based on GAO’s interpretation of the VAAR, before VA
could use the Federal Supply Schedules Program. VA is of the opinion GAO’s
interpretation is flawed and legally incorrect.

3. The United States Supreme Court ruled in 1986 the Comptroller General is an officer
of the Legislative Branch (see Bowsher v. Synar, 478 U.S. 714, 727-32), holding the
Comptroller General is subject to the control of Congress and therefore may not
exercise non-legislative power. Because GAO is part of the Legislative Branch,
Executive Branch agencies are not bound by GAO's legal advice.

4. Therefore, VA determined this GAO recommendation, Aldevra, B-405271 and B-
405524, dated October 11, 2011, shall not be followed. We expect this issue ultimately
will be decided by the courts. Therefore, VA acquisition and procurement professionals
are to continue using the Federal Supply Schedules Program, when necessary and
appropriate. The GAO recommendation does not change how VA will acquire goods
and services in support of its mission.

5. Please do not reply to this e-mail message. Questions regarding this matter should
be directed to your respective District Counsel or head of contracting activity. Thank
you.

Jan R. Frye
Deputy Assistant Secretary for

Acquisition and Logistics
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