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JANET HOPKINS 

P.O. Box 3615 

Greenwood Village, Colorado 80155-3615 

(520) 991-4707 

janet@maxambit.com 

Pro se Plaintiff 

 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

 

IN AND FOR THE COUNTY OF PIMA 

 

 

JANET M. HOPKINS 

 

   Plaintiff, 

 

v. 

 

STATE OF ARIZONA BOARD OF REGENTS, 

MARTIN J. RAMIREZ, and JANE DOE 

RAMIREZ, husband and wife, 

 

   Defendants. 

 

NO. C2008-6484 

 

MOTION FOR NEW TRIAL 

 

Assigned to:   

Honorable Richard Gordon 

 

  

 

 

The Plaintiff, Janet Hopkins, pursuant to Rule 59, Ariz.R.C.P., moves for a new trial on the 

grounds of (1) misconduct of the prevailing party; (2) fundamental error in the charge to the jury; 

and (3) findings of fact that are not justified by the evidence. This Motion is supported by the 

attached Memorandum of Points and Authorities, incorporated herein by reference. 

RESPECTFULLY SUBMITTED this 5th day of July, 2011. 

        

       By _______________________________ 

             JANET HOPKINS 

             Pro se Plaintiff & Movant 
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MEMORANDUM OF POINTS AND AUTHORITIES 

 

I.  INTRODUCTION 

 

This lawsuit arose due to injuries caused by oral statements, written statements, and 

omissions by University of Arizona Police Department (UAPD) agents to Office of Personnel 

Management (OPM) agents and U.S. Investigation Services (USIS) agents about Plaintiff’s 

interactions with and documents searched for, found, accessed, and given to Plaintiff by UAPD 

agent, Celia Soto (Soto), at a UAPD office on September 19, 2007 (9/19/07).  

All UAPD agents are also State of Arizona Board of Regents (ABOR) agents.  

OPM is a U.S. Federal Government agency that grants or revokes OPM credentials for 

background investigators that work under U.S. Federal Government contracts. Without OPM 

credentials, federal contractors cannot work under U.S. Federal Government contracts as 

background investigators. OPM issues or revokes OPM credentials based on the absence or 

presence of evidence that existing or prospective federal government background investigators lack 

integrity or trustworthiness.  

USIS was a U.S. Federal Government background investigations independent contractor 

working under federal government contracts for OPM and was Plaintiff’s employer from 8/02 

through 1/08.  

 

II.  FACTS 

 

In 9/07 and 10/07, UAPD agents published oral and written statements to OPM that alleged 

Plaintiff did not receive records for Anthony J. Merriman (Merriman Records) and suspiciously 

used her OPM credentials in an attempt to obtain records for Moses Hopkins (Moses) on 9/19/07. 

UAPD also destroyed relevant documents and withheld relevant documents and information from 

OPM.  
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OPM would not have investigated Plaintiff’s trustworthiness or integrity but for UAPD’s 

oral and written actions and omissions about whether she received Merriman Records on 9/19/07.  

(See Exhibit A – Deposition of Ryan Bernardi, pages 103:17 - 104:7). OPM limited the scope of its 

investigation to the allegations UAPD made against Plaintiff. (See Exhibit B – Deposition of Robert 

Pullen, page 153: 21-25). OPM’s investigation caused OPM to conclude that Plaintiff lacked 

sufficient integrity or trustworthiness to hold OPM credentials. (See Exhibit C – 12/28/07 OPM 

Letter; Exhibit D – 1/2/08 OPM Letter). UAPD did not give OPM a copy of UAPD’s relevant 

Spillman activity on 9/19/07, limiting OPM to considering UAPD’s oral and written statements 

about Plaintiff’s and Soto’s 9/19/07 interaction. OPM suspended Plaintiff’s OPM credentials in 

10/07 and revoked them in 1/08 only (1) after investigating UAPD’s oral and written statements and 

(2) without having access to relevant evidence, such as UAPD’s relevant 9/19/07 Spillman activity. 

USIS released Plaintiff from her employment contract on 1/7/08 because her OPM 

credentials had been revoked. (See Exhibit E – 1/7/08 USIS Letter). USIS would not have released 

Plaintiff from their employment contract if Plaintiff’s OPM credentials had not been revoked. (See 

Exhibit F – Deposition of Penny Conger, pages 54:22 - 55:2). 

Prior to the jury trial for this matter, in addition to relying on Defendants to honor their 

continuing legal duty to timely disclose all relevant evidence as required under Rule 26.1, 

Ariz.R.C.P., Plaintiff submitted interrogatories and requests for production of records and 

documents to Defendants. On 9/21/09, Plaintiff asked Defendants to produce evidence of Soto’s 

9/19/07 Spillman activity related to Merriman. (See Exhibit G: Plaintiff’s Third Request for 

Production). Defendants replied to Plaintiff’s request on 11/4/09 but objected and refused to provide 

“any log or other document showing a history of searches performed by Martin Ramirez and/or 

Celia Soto on the ACIC/ACJIS system from 9/19/07 to 9/26/07.” (See Exhibit H: State Defendants’ 

Response to Plaintiff’s Third Request for Production, pages 1-2).  
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Plaintiff requested records of Soto’s 9/19/07 Spillman activity in her effort to obtain clear 

and convincing evidence that Soto searched for, found, and accessed Merriman Records on 9/19/07. 

With clear and convincing evidence that Soto searched for, found, and accessed Merriman Records 

on 9/19/07, Plaintiff hoped to show the Court before it was moved to rule on a Rule 56, Ariz.R.C.P, 

motion that there was clear and convincing evidence that Soto, UAPD Agent Luis Puig (Puig), and 

UAPD Agent Martin Ramirez (Ramirez) lied to USIS, OPM, and the Court about (1) whether 

Merriman Records existed on 9/19/07, (2) whether Plaintiff was told there were no Merriman 

Records found on 9/19/07, and (3) whether Plaintiff had obtained Merriman Records from Soto on 

9/19/07. 1  

Plaintiff told USIS and OPM that Merriman Records existed and she obtained Merriman 

Records from Soto on 9/19/07. (See Exhibit I: Affidavit of Janet Hopkins, page 3). UAPD agents 

told OPM that (1) Soto found no Merriman Records on 9/19/07 and (2) that Plaintiff was told that 

there were no Merriman Records on 9/19/07. (See Exhibit B, pages 30:10 - 31:19; Exhibit J: 9/25/07 

UAPD Officer’s Report, page 1). Since Plaintiff’s and UAPD’s accounts about Merriman Records 

were logically inconsistent, OPM and USIS were logically forced to decide who most likely lacked 

integrity and trustworthiness: Plaintiff or all the UAPD agents who published corroboratory oral and 

written statements to OPM and USIS that were inconsistent with Plaintiff’s. OPM chose to believe 

the UAPD and ABOR agents. (See Exhibit B, pages 30:10 - 31:19). 

Soto omitted relevant information about whether she searched for, found, and accessed 

Merriman Records on 9/19/07 in a document UAPD published to OPM. (See Exhibit K: 9/21/07 

UAPD Officer’s Report). Soto also told OPM Agent Ronald Pullen (Pullen) that she found no 

                                                 
1
 At least one UAPD agent, Soto, must have known whether Plaintiff had obtained Merriman Records on 9/19/07 

because Soto completed the relevant transaction with Plaintiff on 9/19/07 and had personal knowledge. UAPD, at all 

relevant times, either controlled or had access to Spillman records systems, which would have enabled UAPD to 

discover with much less expense and effort than Plaintiff whether or not Soto searched for, found, and accessed 

Merriman Records on 9/19/07. If UAPD knew that Soto searched for, found, and accessed Merriman Records on 

9/19/07 or that Soto gave Plaintiff Merriman Records on 9/19/07 then at all times during this litigation ABOR 

Agents intentionally lied to Plaintiff and the Court about at least one material fact in dispute, a material fact that, if 

stipulated to before September 16, 2010, would have prevented the Court from dismissing Soto with prejudice. 
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Merriman Records on 9/19/07. (See Exhibit L: 11/20/07 OPM Report of Investigation by Ronald 

Pullen, page 8). In her deposition, Soto stated that she found no Merriman Records on 9/19/07 and 

that she told Plaintiff there were no Merriman Records on 9/19/07. (See Exhibit M: Deposition of 

Celia Soto, pages 50:7 - 56:10). 

Puig, Soto’s supervisor, told Pullen that Soto neither found nor gave Plaintiff Merriman 

Records on 9/19/07. (See Exhibit L, page 6).  

Ramirez wrote in a document that was published to USIS and OPM that Plaintiff was told 

on 9/19/07 that there were no Merriman Records. (See Exhibit J, page 1; Exhibit L, page 7).  

On 3/24/10, Plaintiff, recognizing that UAPD was going to refuse to either admit the truth or 

provide relevant evidence about the Merriman Records Soto searched for and accessed through 

Spillman on 9/19/07, sent a subpoena duces tecum to the Pima County Sheriff’s Department 

(PCSD). (Exhibit N: Civil Subpoena Duces Tecum). Plaintiff asked the PCSD, a non-party that 

would gain no strategic or tactical advantage from withholding relevant evidence or making it more 

difficult, time-consuming, and expensive for the Plaintiff to obtain relevant evidence, to produce 

evidence of Soto’s 9/19/07 Spillman activity. (Id., page 2). On 3/26/10, without objection or delay, 

PCSD disclosed the Spillman information Plaintiff had requested from UAPD on 9/21/09. (Exhibit 

O: Pima County Sheriff’s Department Response Civil Subpoena Duces Tecum). PCSD, did not, 

however, provide a sworn affidavit, sworn testimony, or another authenticated document explaining 

that Soto and only Soto could use Soto’s Spillman access codes to legally search for, view, and 

access Merriman Records on 9/19/07.  

The Court dismissed Soto as a named defendant on 9/16/10. (Exhibit P, page 6). In its 

Order, the Court acknowledged that “The parties dispute whether Plaintiff actually received any 

record for Merriman; Plaintiff says yes and Defendants say no.” (Id., pages 2 to 3). The Court did 

not mention the records PCSD disclosed on 3/26/10. 
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Months later, on the first day of trial, the Court learned from PCSD agents Anthony 

Stephens and Ted Martin, for the first time, that there was irrefutable documentary evidence from 

objective, disinterested third parties that the following were clearly and convincingly true: 

(1) UAPD agents use the Spillman system to access records entered into Spillman by the PCSD, 

the Tucson Police Department, and UAPD (See Stephens Trial Testimony); 

 

(2) Soto is an authorized user of Spillman (See Martin Trial Testimony); 

 

(3) Soto must use unique login credentials to access Spillman (See Martin Trial Testimony); 

 

(4) if someone other than Soto used Soto’s unique login credentials to access Spillman he or she 

could only have done so illegally (See Martin Trial Testimony); 

 

(5) Soto searched for Merriman Records on 9/19/07 (See Martin Trial Testimony); 

 

(6) next, Soto found five Merriman Records on 9/19/07 (See Martin Trial Testimony); 

 

(7) next, Soto accessed a UAPD Merriman Record on 9/19/07 (See Martin Trial Testimony); 

 

(8) next, Soto searched for records of Moses on 9/19/07 (See Martin Trial Testimony); and 

 

(9) finally, Soto found and accessed a record for Moses on 9/19/07 (See Martin Trial 

Testimony). 

 

The Court also learned for the first time that Soto, contrary to her deposition testimony, 

contrary to the oral and written statements she made to Pullen, and contrary to the oral and written 

statements other UAPD agents published to Pullen, could no longer remember whether or not she 

searched for or found or accessed or printed or gave Plaintiff Merriman Records on 9/19/07. (See 

Soto Trial Testimony). In her sworn and unsworn statements to OPM and the Court prior to the trial, 

Soto, who has personal knowledge of this case’s most important disputed facts, stated that she did 

not find Merriman Records on 9/19/07 and she did not give Plaintiff Merriman Records on 9/19/07.  

Having dismissed Soto with prejudice, the Court did not include Soto’s name on any jury 

instruction. The jury was neither allowed nor instructed to consider whether evidence of Soto’s oral 

and written actions or omissions, alone or in conjunction with Ramirez’s or other UAPD agents’ 

actions or omissions, was enough to prove clearly and convincingly that Soto, alone or in 
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conjunction with Ramirez or other UAPD agents, abused ABOR’s conditional privilege to publish 

defamatory statements about Plaintiff. Instead, the Court restricted the jury to considering whether 

evidence of Ramirez’s actions or omissions, and only Ramirez’s actions or omissions, were enough 

to prove clearly and convincingly that Ramirez, and only Ramirez, abused his conditional privilege 

to publish defamatory statements about Plaintiff. (See Exhibit Q, pages 6-7, 10).  

 

III. ARGUMENT 

 

1. The Court has broad discretion to order a new trial. 

Unless there is a manifest abuse of discretion, a trial judge’s order of a new trial will not be 

set aside by a reviewing court. See Coconino Pulp & Paper Co. v. Marvin, 83 Ariz. 117, 121, 317 

P.2d 550, 552 (1957); see also Young Candy & Tobacco Co. v. Montoya, 91 Ariz. 391, 370, 371 

P.2d 703, 707 (1962). The Arizona Supreme Court has “express[ed] [its] regret that trial courts [do] 

not more courageously and frequently exercise their prerogative” to order a new trial. State v. 

Chapple, 135 Ariz. 281, 297, 660 P.2d 1208, 1224 (1983)(citations omitted).  

There are several grounds on which the Court may justify granting a new trial.  

2. Rule 59(a)(2) – Misconduct of the jury and prevailing party 

Rule 59(a)(2), Ariz.R.C.P., states “[a] verdict, decision or judgment may be vacated and a 

new trial granted on motion of the aggrieved party for any of the following causes materially 

affecting that party's rights: … 2. Misconduct of the jury or prevailing party.” Citing Leavy v. 

Parsell, 188 Ariz. 69, 72, 932 P.2d 1340, 1343 (1997), the Arizona Court of Appeals made clear 

that it will uphold a trial court’s order for a new trial if the adverse party (1) engaged in misconduct, 

(2) the misconduct materially affected the aggrieved party’s rights, and (3) it is probable the 

misconduct influenced the jury verdicts. See Brethauer v. GMC, 221 Ariz. 192, 194, 211 P.3d 1176, 

1178 (App. 2009). Each defense witness who was an ABOR agent swore “to tell the truth, the whole 
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truth, and nothing but the truth.” Each failure to do so would have been an instance of party 

misconduct by ABOR. 

A. Ramirez withheld relevant evidence during trial. 

During the trial, Plaintiff’s counsel asked Ramirez if he lied or made false statements to 

OPM. (See Ramirez Trial Testimony). Rather than answer no or say he did not know, Ramirez said 

“I would prefer not to answer that.” (Id.). Knowing that lying and providing false documents to a 

federal government investigator is punishable as a crime2, Ramirez exercised his Fifth Amendment 

right not to be forced by the Court to answer the question truthfully and incriminate himself. 

However, by answering this way, by failing to honor his sworn oath, he withheld relevant evidence 

and prevented the jury from determining whether or not his testimony proved clearly and 

convincingly that he knew his statements to OPM were false or that he had doubts as to their truth 

when he made them. Ramirez’s misconduct materially affected Plaintiff’s rights to a fair trial and 

influenced the jury verdict. 

B. Soto lied and withheld relevant evidence during trial. 

During trial, Soto claimed she did not recall whether she gave Merriman Records to Plaintiff 

on 9/19/07. As was shown during trial, this was contrary to Soto’s sworn deposition, in which she 

stated with clarity and certainty that:  

Back in 2007 this individual had no record. I went and told the investigator 

there was no record on this person. On this situation with this individual I did 

not find anything, but I fulfilled it running his name and doing a background 

check. That's finding a report or not finding a report, I did a background 

check on him. 

 

(See Soto Trial Testimony). 

No reasonable juror could believe that Soto remembered every detail and her every feeling 

and intuition about her interaction with the Plaintiff on 9/19/07, as she claimed to during trial, but 

could not recall (a) searching for or (b) finding or (c) accessing or (d) viewing or (e) printing 

                                                 
2
 See 18 U.S.C. § 1001(a). 
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Merriman Records that same day. PCSD testimony proved clearly and convincingly that Soto lied to 

the Court. (See Martin Trial Testimony). PCSD testimony was not refuted.  

Soto also exercised her Fifth Amendment right not to be forced by the Court to answer 

questions related to Merriman Records truthfully and incriminate herself. However, by answering 

the questions about Merriman Records the way she did, by failing to honor her sworn oath, she lied, 

withheld relevant evidence, and prevented the jury from determining whether or not her testimony 

proved clearly and convincingly that she, acting as a UAPD and ABOR agent, knew her statements 

to OPM were false or had doubts as to their truth when she made them. Soto’s misconduct 

materially affected Plaintiff’s rights to a fair trial and influenced the jury verdict. 

3. Rule 59(a)(6) –Fundamental error in the charge to the jury 

A. Objections to fundamental errors in jury instructions are not waived by failure to 

object during trial. 

 

“In determining whether the instructions given were correct, the test is “whether, upon the 

whole charge, the jury will gather the proper rules to be applied in arriving at a correct 

decision.”’Arizona Public Service Co. v. Brittain, 107 Ariz. 278, 281, 486 P.2d 176, 179 (1971). The 

Court is required to refuse instructions which do not correctly state the law. See Durnin v. Karber Air 

Conditioning Co., 161 Ariz. 416, 778 P.2d 1312 (App. 1989). A party does not waive its objection to 

the Court’s giving of an instruction if the instruction constituted fundamental error. See Tryon v. 

Naegle, 20 Ariz.App. 138, 142, 510 P.2d 768, 772 (1973).  

Fundamental error is that which goes to the very foundation of a case, [citation 

omitted], or takes an essential right from a party, [citation omitted], or deprives a 

party of a fair trial, [citation omitted], or, as discussed above, deprives a party of a 

constitutional right. Fundamental error is not waived even in the absence of an 

objection, [citations omitted], and must be considered sua sponte even when not 

raised on appeal. [citations omitted].  

 

Salt River Project Agric. Improvement & Power Dist. v. Westinghouse Elec. Corp., 176 Ariz. 383, 

387 (App. 1993). 
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B. It was fundamental error to proscribe the jury from considering evidence of Soto’s 

and Puig’s actions or omissions when determining ABOR’s liability. 

 

Under the doctrine of respondeat superior, ABOR is responsible for its agents’ torts. Indeed, 

the Court made this clear in one of its jury instructions. (See Exhibit Q, page 3). But rather than 

make it clear to the jury that ABOR is responsible for the actions and omissions of any and all of its 

agents, the Court’s instructions expressly or impliedly limited the jury to considering evidence of 

Ramirez’s actions or omissions only. (See Exhibit Q, pages 6-7, 10). Because doing so misled the 

jury on respondeat superior, it was a fundamental error to instruct the jury to only consider evidence 

of Ramirez’s actions or omissions. 

Had the jury been properly instructed to consider evidence of any and all of ABOR’s agents’ 

actions and omissions, the jury would have considered the evidence from the PCSD witnesses and 

the 9/19/07 Spillman activity reports. This was clear and convincing evidence that Soto, who had 

personal knowledge, (1) lied to OPM (and the Court) about the Merriman Records, (2) abused 

ABOR’s conditional privilege, (3) defamed Plaintiff, and (4) tortiously interfered with Plaintiff’s 

business relationship and employment contract. It was also clear and convincing evidence that Puig, 

who knew or should have known or could and should have verified before making false statements 

to OPM that Soto (1) lied to OPM (and the Court) about the Merriman Records, (2) abused ABOR’s 

conditional privilege, (3) defamed Plaintiff, and (4) tortiously interfered with Plaintiff’s business 

relationship and employment contract. Due to the fundamental errors pervading every jury 

instruction that limited the jury to considering evidence of Ramirez’s actions and omissions, 

Plaintiff was deprived of her right to a fair trial and her opportunity to obtain substantial justice.  

4. Rule 59(a)(8) – Findings of fact are not justified by the evidence. 

The Court has discretion to grant a motion for a new trial based on grounds that the verdict 

is against the weight of the evidence. See Styles v. Ceranski, 185 Ariz. 448, 450, 916 P.2d 1164, 

1166 (App. 1996). In Smith v. Moroney, the Supreme Court of Arizona made clear that it “will not 



 

-11- 

1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 
 

27 
 

28 
 

disturb an order granting a new trial unless the probative force of the evidence clearly demonstrates 

that the trial court's action is wrong and unjust and therefore unreasonable and a manifest abuse of 

discretion. See 79 Ariz. 35, 39, 282 P.2d 470, 472 (1955). 

A. Evidence proved clearly and convincingly that Ramirez abused his conditional 

privilege, defamed Plaintiff, and tortiously interfered with Plaintiff’s business 

relationship and employment contract. 

 

As explained in Section 2(A), there was clear and convincing evidence that Ramirez abused 

his conditional privilege to defame Arizona citizens. Moreover, no trial witness testified that he or 

she directed Ramirez to call OPM or write an Officer’s Report about the Plaintiff’s visit to the 

UAPD on 9/19/07 or 9/21/07. (See Ramirez, Sommerfeld, and Daykin Trial Testimony). Defendants 

presented no evidence during trial that someone other than Ramirez or Soto wanted to initiate the 

first phone call to OPM. 

Ramirez fabricated a document that he claimed was a copy of the original Request for 

Inspection of Public Record Form (RFIPR) completed by Plaintiff on 9/19/07. (See Ramirez and 

Soto Trial Testimony). Soto was the only member of the UAPD to see the 9/19/07 RFIPR and she 

claims she destroyed it the same day she received it. (See Soto Trial Testimony). During trial, 

Ramirez claimed he had never seen or been in possession of the 9/19/07 RFIPR and the versions he 

created were based on information Soto provided days after she shredded it. (See Ramirez Trial 

Testimony). Soto testified that Plaintiff’s name was not on the 9/19/07 RFIPR and that is why she 

did not know Plaintiff’s name on 9/19/07. (See Soto Trial Testimony). Yet Ramirez testified that 

Plaintiff’s name was on the 9/19/07 RFIPR. (See Ramirez Trial Testimony).  

This inconsistency is significant because it indicates that either Ramirez or Soto lied or had 

reasons to doubt the truth of statements made to OPM about the 9/19/07 RFIPR. The suspicious 

destruction of the 9/19/07 RFIPR, supposedly the document that made ABOR agents question 

Plaintiff’s motives, trustworthiness, and integrity, in addition to Defendants’ inconsistent statements 

about the information it contained, was evidence that either Ramirez or Soto or both intentionally 
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destroyed the 9/19/07 RFIPR so they could furtively fabricate a version that would make Plaintiff 

appear suspicious to OPM.  

Ramirez fabricated at least 5 versions of the 9/19/07 RFIPR. (See Ramirez and Soto Trial 

Testimony). Each copy is different and Ramirez admitted during trial that he was practicing when he 

made them. (See Ramirez Trial Testimony). Ramirez also testified that Soto initialed each of his 

fabricated forms. (Id.). Yet during the trial Soto denied with certainty ever having seen the forms 

Ramirez fabricated, let alone signed or initialed them. (See Soto Trial Testimony). This was clear 

and convincing evidence that either Soto or Ramirez or both lied or had reasons to doubt the truth of 

statements made to OPM about the 9/19/07 RFIPR.  

Plaintiff’s phone records buttressed her testimony that she left a message for Ramirez 

threatening to file a complaint against him less than two hours after they met privately on 9/21/07. 

(See Plaintiff Trial Testimony). When confronted with the phone records, Ramirez conveniently 

denied receiving Plaintiff’s message. (See Ramirez Trial Testimony). In addition to the evidence 

that no one instructed Ramirez to contact OPM, this phone record evidence makes it more likely 

than not Ramirez did not contact OPM for a purpose that would serve the public interest.  

The jury was given Pullen’s investigation report. Pullen writes in that report that Ramirez 

took it as a “threat” (not an “empty threat”) when Plaintiff asked him on 9/21/07 if she would have 

to go to court or hire an attorney to get documents UAPD refused to release to her. (See Exhibit L, 

page 7). In his sworn deposition, which was read to Ramirez during trial, Ramirez admitted that he 

took it as a threat. (See Ramirez Trial Testimony). When stacked with the evidence that no one 

instructed Ramirez to contact OPM and the phone record evidence, there is ample evidence Ramirez 

did not contact OPM for a purpose that would serve the public interest.  

In his Officer’s Report, Ramirez claims that OPM Special Agent in Charge, Mark 

DeAngelis requested that Ramirez document the incident involving Plaintiff and forward it to OPM. 

(Id.). But during the trial Ramirez claimed that his Officer’s Report was an “internal working 
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document” that he did not intend to give to OPM. (Id.). When stacked with the evidence that no one 

instructed Ramirez to contact OPM, the phone record evidence, and the evidence in Pullen’s Report, 

there is clear and convincing evidence Ramirez did not contact OPM for a purpose that would serve 

the public interest. 

In his Officer’s Report, Ramirez claims that on 9/19/07, Soto told Plaintiff that there were 

no Merriman Records. (See Exhibit J). This contradicts Soto’s statements to Pullen that she did not 

have time to tell the Plaintiff there was no Merriman Records because the Plaintiff left the building 

in such a hurry. (See Exhibit L, page 8). Further, rather than checking the Spillman records to verify 

whether or not UAPD had contact with Merriman, Ramirez obtained information online from a 

public University of Arizona phone book database and submitted that to OPM as proof that 

Merriman never had contact with the UAPD. (See Ramirez Trial Testimony). This is clear and 

convincing evidence that Ramirez lied or had reasons to doubt the truth of statements made to OPM.  

B. Evidence proved clearly and convincingly that Soto abused ABOR’s conditional 

privilege, defamed Plaintiff, and tortiously interfered with Plaintiff’s business 

relationship and employment contract. 

 

Soto destroyed the 9/19/07 RFIPR in direct violation of A.R.S. 38-421 and the University of 

Arizona Retention and Disposition Schedule for Public Records. (See Puig and Soto Trial 

Testimony). Puig admitted that the 9/19/07 RFIPR form was a public record and should have been 

retained. (See Puig Trial Testimony). Puig also testified that Soto had been trained on handling 

public records and public records retention. (Id.). This proved it was more likely than not that Soto 

knew destroying the 9/19/07 RFIPR was improper and that she intentionally destroyed it to prevent 

anyone from discovering she and Ramirez lied to OPM (and the Court).  

Until she was made aware of irrefutable PCSD trial testimony, Soto repeatedly lied to OPM 

(and the Court) and withheld information about Merriman Records. (See Exhibit L, page 8; Exhibit 

K; Exhibit M; and Soto Trial Testimony). OPM could not believe Plaintiff when she told them she 

received records for Merriman on 9/19/07 and simultaneously believe Soto when she said she found 
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no records for Merriman on 9/19/07. OPM either had to question Plaintiff’s reputation for 

trustworthiness and integrity or Soto’s. Since Ramirez and Puig both corroborated Soto’s lies, the 

evidence available to OPM weighed against Plaintiff on this key fact. OPM doubted Plaintiff’s 

trustworthiness and integrity from that point forward and revoked her OPM credentials as a result. 

(See Exhibit B, pages 30:10 - 31:19). 

This is clear and convincing evidence that Soto abused ABOR’s conditional privilege. Since 

Soto had personal knowledge, there was no way she could believe she did not (a) search for or (b) 

find or (c) access or (d) view records for Merriman on 9/19/07. As argued above, no public interest 

is served when a public employee intentionally lies about an Arizona citizen. Since she lied and her 

lies changed OPM’s opinions of Plaintiff’s reputation for trustworthiness and integrity, the evidence 

also made it more likely than not that Soto defamed Plaintiff and tortiously interfered with 

Plaintiff’s business relationship and employment contract.  

C. Evidence proved it is more likely than not that Puig interfered with Plaintiff’s 

business relationship and employment contract. 

 

Puig lied and defamed Plaintiff on 10/18/07 when he told Pullen 

No record was found concerning Merriman because Soto went into the wrong 

system which only has records up to the year 2000. The investigator was told 

there was no record. Puig explained that one system was when they reported 

everything through the Pima County Sheriff’s Office (PCSO), Tucson, AZ and 

the newer system they report everything through TPD. 

 

(See Exhibit L, page 6). 

 

Puig should have verified whether Soto found Merriman Records on 9/19/07, which would 

have given him personal knowledge of this material fact. If he did not verify whether Soto found 

Merriman Records on 9/19/07, then he could not have told Pullen with certainty that Soto did not 

find them. Yet at no time did Puig express doubts about whether Soto found Merriman Records on 

9/19/07. Instead, Puig confidently told Pullen that Soto went into “the wrong system” on 9/19/07 

and thus failed to locate Merriman Records that day. (Id.). PCSD’s records of Soto’s Spillman 
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activity on 9/19/07 and their expert testimony is irrefutable proof that Soto found Merriman Records 

and Puig lied or had reasons to doubt the veracity of false statements he made to OPM. 

There was clear and convincing evidence that Puig abused ABOR’s conditional privilege. 

The jury was also offered evidence that it is more likely than not that Puig defamed Plaintiff and 

tortiously interfered with her business relationship and her employment contract. Since Puig 

corroborated Soto’s lies concerning Merriman Records, the evidence available to OPM weighed 

against Plaintiff on this key fact. OPM doubted Plaintiff’s trustworthiness and integrity from that 

point forward and revoked her OPM credentials. (See Exhibit B, pages 30:10 - 31:19). 

 

IV. CONCLUSION 

Plaintiff did not receive a fair trial. There is no way for the Court or either party to determine 

whether the jury’s verdicts were just. If after considering the Court’s jury instructions and passing 

on the evidence as the 9th juror, the Court believes that there was (1) misconduct on the part of the 

prevailing party or (2) fundamental error in the charge to the jury or (3) findings of fact that were 

not justified by the evidence the Court may and should order a new trial. Plaintiff prays the Court 

will justly exercise its discretion so Defendants will not be rewarded for failing to comply with Rule 

26.1, Ariz.R.C.P., and lying to the Court for more than three years. 

RESPECTFULLY SUBMITTED this 5th day of July, 2011. 

 

By _______________________________ 

             JANET HOPKINS 

             Pro se Plaintiff & Movant 

 

COPY of the foregoing mailed this  

5th day of July, 2011, to 

 

Paul Correa 

Assistant Attorney General 

177 North Church Avenue, Suite 1105 

Tucson, Arizona 85701-1114 
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BURDEN OF PROOF MEANS BURDEN OF PERSUASION. ON ANY CLAIM, THE PARTY 

WHO HAS THE BURDEN OF PROOF MUST PERSUADE YOU, BY THE EVIDENCE, THAT THE 

CLAIM IS MORE PROBABLY TRUE THAN NOT TRUE. THIS MEANS THAT THE EVIDENCE 

THAT FAVORS THAT PARTY OUTWEIGHS THE OPPOSING EVIDENCE. IN DETERMINING 

WHETHER A PARTY HAS MET THIS BURDEN, CONSIDER ALL THE EVIDENCE THAT BEARS 

ON THAT CLAIM, REGARDLESS OF WHICH PARTY PRODUCED IT. 

1



SOME OF THE CLAIMS IN THIS CASE REQUIRE PROOF BY CLEAR AND CONVINCING 

EVIDENCE. 

A PARTY WHO HAS THE BURDEN OF PROOF BY CLEAR AND CONVINCING EVIDENCE 

MUST PERSUADE YOU BY THE EVIDENCE THAT THE CLAIM IS HIGHLY PROBABLE. THIS 

STANDARD IS MORE EXACTING THAN THE STANDARD OF MORE PROBABLY TRUE THAN 

NOT TRUE, BUT IT IS LESS EXACTING THAN THE STANDARD OF PROOF BEYOND A 

REASONABLE DOUBT. 

YOU ARE TO USE THE STANDARD OF MORE PROBABLY TRUE THAN NOT TRUE FOR 

ALL CLAIMS IN THIS CASE EXCEPT FOR THOSE ON WHICH YOU ARE SPECIFICALLY 

INSTRUCTED THAT THE BURDEN OF PROOF IS THE STANDARD OF CLEAR AND 

CONVINCING EVIDENCE. 

IN DETERMINING WHETHER A PARTY HAS MET ANY BURDEN OF PROOF, YOU WILL 

CONSIDER ALL THE EVIDENCE, WHETHER PRESENTED BY PLAINTIFF OR DEFENDANTS. 

2



THE ARIZONA BOARD OF REGENTS IS RESPONSIBLE FOR THE ACTIONS OF ITS 

EMPLOYEES, TI\TCLUDTI\TG MARTmEZ RAMIREZ, IF THE EMPLOYEE WAS ACTmG WITHm 

THE SCOPE OF HIS EMPLOYMENT. 

m THIS CASE, THE ARIZONA BOARD OF REGENTS IS RESPONSIBLE FOR THE ACTIONS 

OF ITS EMPLOYEES, mCLUDmG MARTm RAMIREZ. 

3



IN REACHING YOUR VERDICT, YOU SHOULD NOT CONSIDER OR DISCUSS WHETHER 

A PARTY WAS OR WAS NOT COVERED BY INSURANCE. INSURANCE OR THE LACK OF 

INSURANCE HAS NO BEARING ON WHETHER OR NOT A PARTY WAS AT FAULT, OR THE 

DAMAGES, IF ANY, A PARTY HAS SUFFERED. 

4



IN THIS LAWSUIT, PLAINTIFF, JANET HOPKINS, MAKES TWO CLAIMS AGAINST 

DEFENDANTS, MARTIN RAMIREZ AND THE ARIZONA BOARD OF REGENTS: 

1. DEFENDANTS DEFAMED HER; AND, 

2. DEFENDANTS IMPROPERLY INTERFERED WITH THE EMPLOYMENT 

AGREEMENT SHE HAD WITH U.S. INVESTIGATIONS SERVICES, ("USIS") AND THE BUSINESS 

RELATIONSHIP SHE HAD WITH THE FEDERAL OFFICE OF PERSONNEL MANAGEMENT 

("OPM"). 

5



TO ESTABLISH HER CLAIM FOR DEFAMATION, PLAINTIFF MUST PROVE ALL OF THE 

FOLLOWING: 

1.	 MARTIN RAMIREZ MADE A FALSE STATEMENT CONCERNING PLAINTIFF; 

2.	 THE STATEMENT WAS "DEFAMATORY" WHICH MEANS THAT THE STATEMENT 

ON ITS FACE FALSELY TENDED TO IMPEACH PLAINTIFf'S HONESTY, 

INTEGRITY, AND REPUTATION, AS THEY PERTAIN TO PLAINTIFF'S TRADE OR 

PROFESSION; 

3.	 THE STATEMENT WAS PUBLISHED TO A THIRD PARTY; AND 

4.	 PLAINTIFF WAS DAMAGED AS A RESULT OF THE STATEMENT. 

IF PLAINTIFF HAS PROVED ELEMENTS 1,2" AND 3 ABOVE, YOU MAY PRESUME THAT 

PLAINTIFF SUFFERED DAMAGES AS A RESULT OF THE STATEMENT. 

6



DEFENDANTS ARE LIABLE FOR DEFAMATION ONLY IF PLAINTIFF PROVES THAT 

MARTIN RAMIREZ KNEW THE STATEMENT AT ISSUE WAS FALSE AND THAT IT DEFAMED 

PLAINTIFF. 

7



A STATEMENT WHICH IS PURE OPINION, WITHOUT MORE, IS NOT DEFAMATORY. 

HOWEVER, AN OPINION MAY BE CONSIDERED DEFAMATORY IF IT MAKES OR IMPLIES A 

PROVABLE ASSERTION OF FACT. 

8



SUBSTANTIAL TRUTH IS AN ABSOLUTE DEFENSE TO A CLAIM OF DEFAMATION, 

WHICH DEFENDANTS HAVE THE BURDEN OF PROVING. IT IS NOT NECESSARY TO 

ESTABLISH THE LITERAL TRUTH OF THE PRECISE STATEMENT MADE. SLIGHT 

INACCURACIES OF EXPRESSIONS ARE IMMATERIAL PROVIDED THAT THE DEFAMATORY 

CHARGE IS TRUE IN SUBSTANCE. 

IF YOU FIND THAT THE STATEMENTS WHICH PLAINTIFF CLAMS WERE DEFAMATORY 

WERE SUBSTANTIALLY TRUE, YOU SHOULD FThID FOR THE DEFENDANTS ON THE 

DEFAMATION CLAIM. 

9



A DEFAMATORY STATEMENT IS CONDITIONALLY PRIVILEGED WHERE IT IS MADE IN 

FURTHERANCE OF THE PUBLIC INTEREST OF BEING ABLE TO REPORT CO\IDUCT WHICH IS 

REASONABLY BELIEVED TO BE WRONGFUL. HOWEVER, TIlE CONDITIONAL PRIVILEGE 

DOES NOT APPLY IF THE PRIVILEGE WAS ABUSED. 

A PERSON ABUSES THE CONDITIONAL PRIVILEGE IF HE ACTS WITH ACTUAL MALICE 

OR IF HE EXCESSIVELY PUBLISHES A DEFAMATORY STATEMENT. TO ESTABLISH ACTUAL 

MALICE OR EXCESSIVE PUBLICATION, PLAINTIFF MUST PROVE BY CLEAR AND 
Jr.. (,/"	 I '\ % ,,7 /. ..' ..~ v	 , c~ /1 'C_ ,.'__ 

CONVINCING"THAT: ~ "~ 

{J c 'Th' ')/;:::~';~r;= 
1.	 DEFENDANT KNEW HIS STATEMENT WA-8 FALSE; OR 

2.	 DEFENDANTj~ACTUALLY ENTERTAINED DOUBTS ABOUT THE TRUTH OF THE 

STATEMENT; OR 

3.	 DEFENDANTj:;DID NOT MAKE ·HJ§ STATEMENT PRIMARILY FOR THE PURPOSE 

OF FURTHERING THE PUBLIC TI\JTEREST OF BEING ABLE TO 

REPORT CONDUCT REASONABLY BELIEVED TO BE WRONGFUL. 

IF YOU FIND THAT THE CONDITIONAL PRIVILEGE WAS NOT ABUSED, YOU SHOULD 

FIND IN FAVOR OF THE DEFENDANTS ON BOTH THE DEFAMATION CLAIM AND THE 

IMPROPER INTERFERENCE WITH EMPLOYMENT AGREEMENT CLAIM. 

10



PLAINTIFF, JANET HOPKINS, CLAIMS THAT DEFENDANTS, THE ARIZONA BOARD OF 

REGENTS AND MARTIN RAMIREZ, IMPROPERLY INTERFERED WITH HER"EMPLOYM:;J2NT 
t:.t:f.//)?:;'i~.,!'---- (>{;2.J" ';;:'::'>'/-?;'~>''-';/ . > ;';'-.fs,:;4c, :'',.c.',:-{i;'''' 

AGREEMENT WITH U.S. INVESTIGATIONS SERVICE7; TO ESTABLISH THIS CLAIM, PLAINTIFF 
• t., 

MUST PROVE: 

I, THE PLAINTIFF HAD AN EMPLOYMENT AGREEMENT WITH USIS AND A 

BUSINESS RELATIONSHIP WITH OPM; 

2.	 THE DEFENDANTS KNEW OF THAT AGREEMENT AND/OR RELATIONSHIP; 

3.	 DEFENDANTS INTENTIONALLY INTERFERED WITH THE AGREEMENT AND/OR 

RELATIONSHIP WITH OPM, CAUSING THE EMPLOYER TO BREACH OR 

TERMINATE THE AGREEMENT; 

4.	 DEFENDANTS' CONDUCT WAS IMPROPER; AND 

5.	 PLAINTIFF SUFFERED DAMAGES CACSED BY THE BREACH OR TERMINATION 

OF THE AGREEMENT AND/OR RELATIONSHIP. 

11



IN DETERMINING WHETHER ANY INTERFERENCE WAS IMPROPER YOU SHOULD 

CONSIDER, ALONG WITH ANY OTHER EVIDENCE YOU I3ELIEVE BEARS ON THIS ISSUE, THE 

FOLLOWING FACTORS: 

1. THE NATURE OF THE ACTOR'S CONDUCT; 

2. THE ACTOR'S MOTIVE; 

3. THE INTERESTS OF THE OTHER WITH WHICH THE ACTOR'S CONDUCT 

INTERFERES; 

4. THE INTERESTS SOUGHT TO I3E ADVANCED BY THE ACTOR; 

5. THE SOCIAL INTERESTS IN PROTECTING THE FREEDOM OF ACTION OF THE 

ACTOR AND THE CONTRACTUAL INTERESTS OF THE OTHER; 

6. THE PROXIMITY OR REMOTENESS OF THE ACTOR'S CONDUCT TO THE 

INTERFERENCE; AND 

7. THE RELATION BETWEEN THE PARTIES. 

12



IF YOU FIND THAT DEFENDANTS DEFAMED JANET HOPKINS, YOU MUST THEN 

DECIDE THE FULL AMOUNT OF MONEY THAT WILL REASONABLY AND FAIRLY 

COMPENSATE MS. HOPKINS FOR EACH OF THE FOLLOWING ELEMENTS OF DAMAGES 

PROVED BY THE EVIDENCE TO HAVE RESULTED FROM THE DEFAMATION: 

1. JANET HOPKINS' LOST EARNINGS AND BENEFITS TO DATE AND ANY 

DECREASE IN EARNING POWER OR CAPACITY IN THE FUTuRE; 

2. THE DISCOMFORT, SUFFERING, AND ANXIETY ALREADY EXPERIENCED, AND 

REASONABLY PROBABLE TO BE EXPERIENCED IN THE FUTURE WAS A RESULT OF THE 

DEFENDANT'S FAULT; AND 

3. HARM TO JANET HOPKINS' REPUTATION. 

13



A PERSON WHO MAKES A DEFAMATORY STATEMENT CAN BE LIABLE FOR ANY 

DAMAGES RESULTING FROM A REPETITION OF THAT STATEMENT ONLY IF THE 

REPETITION WAS REASONABLY TO BE EXPECTED. 

14



ONCE THE RIGHT TO DAMAGES IS ESTABLISHED, UNCERTAINTY AS TO THE PRECISE 

AMOUNT OF DAMAGES FOR LOST EARNINGS OR EARNINGS CAPACITY DOES NOT 

PRECLUDE RECOVERY FOR SUCH DAMAGES. THESE DAMAGES, HOWEVER, MAY NOT BE 

BASED ON CONJECTURE OR SPECULATION. INSTEAD, SUCH DAMAGES MAYBE AWARDED 

ONLY IF THEY ARE BASED ON EVIDENCE THAT MAKES AN APPROXIMATELY ACCURATE 

ESTIMATE OF THE LOSS POSSIBLE. 

15



IF YOU FIND THAT A DEFENDANT IMPROPERLY INTERFERED, YOU MUST THEN 

DECIDE THE FULL AMOUNT OF MONEY THAT WILL REASONABLY AND FAIRLY 

COMPENSATE PLAINTIFF FOR EACH OF THE FOLLOWING ELEMENTS OF DAMAGES PROVED 

BY THE EVIDENCE TO HAVE RESULTED FROM THE INTERFERENCE AND/OR RELATIONSHIP: 

1. LOSS OF THE BENEFITS OF THE AGREEMENT; 

2. EMOTIONAL SUFFERING SUSTAINED BY PLAINTIFF; AND 

3. HARM TO PLAINTIFF'S REPUTATION. 

16



A PERSON CLAIMING LOST INCOME OR DIMINISHED EARNING CAPACITY HAS A 

DUTY TO MITIGATE THEIR DAMAGES BY USING REASONABLE DILIGENCE TO FIND OTHER 

SUITABLE EMPLOYMENT. THE BURDEN OF PROOF FALLS UPON DEFENDANTS TO PROVE 

THAT PLAINTIFF FAILED TO MITIGATE DAMAGES. 

17



THE CASE IS NOW SUBMITTED TO YOU FOR DECISION. WHEN YOU GO TO THE JURY 

ROOM YOU WILL CHOOSE A FOREPERSON. HE OR SHE WILL PRESIDE OVER YOUR 

DELIBERATIONS. 

AT LEAST SIX OF YOU MUST AGREE ON A VERDICT. IF ALL EIGHT AGREE ON A 

VERDICT, ONLY THE FOREPERSON NEED SIGN IT, ON THE LINE MARKED "FOREPERSON." IF 

SIX OR SEVEN AGREE ON A VERDICT, ALL THOSE WHO AGREE, AND ONLY THOSE WHO 

AGREE, MUST SIGN THE VERDICT ON THE NUMBERED LINES PROVIDED, LEAVING THE 

LINE MARKED "FOREPERSON" BLANK. PLEASE PRINT YOUR NAME LTNDER YOUR 

SIGNATURE. 

YOU WILL BE GIVEN _5_~FORMS OF VERDICT. THEY READ AS FOLLOWS (THERE IS 

NO SIGNIFICANCE TO THE ORDER IN WHICH THEY ARE READ): 

18



ARIZONA SUPERIOR COURT, PIMA COUNTY 

C-20086484 
JANET HOPKINS, 

Plaintiff(s), VERDICT 

vs. 

STATE OF ARIZONA BOARD OF 
REGENTS, et a1., 

Defendant(s). 

We, the Jury, duly empaneled and sworn in the above-entitled action, upon our oaths, award damages in the 

amount of$-------- ­

You should award damages only if you find for Plaintiff on either or both of her claims for defamation and 

improper interference. 

1.	 (Sign) _ 5. (Sign) _ 
(print name) _ (Print name) __~ _ 

2.	 (Sign) _ 6. (Sign) _ 
(Print name) _ (Print name) _ 

3.	 (Sign) _ 7. (Sign) _ 
(Print name) ~ _ (Print name) _ 

4.	 (Sign) __~ _ (8.) (Sign) _ 
(Print name)	 _ (Print name) _ 

FOREPERSON 

19



ARIZONA SUPERIOR COURT, PIMA COUNTY
 

C-20086484 
JANET HOPKINS, 

Plaintiff(s), VERDICT 

vs. 

STATE OF ARIZONA BOARD OF 
REGENTS, et ai., 

Defendant(s). 

We, the Jury, duly empaneled and sworn in the above-entitled action, upon our oaths, do find in favor of the 

Defendants on Plaintiff's claim of improper interference. 

1.	 (Sign) 5. (Sign) __ 
(Print name) (Print name) _ 

2.	 (Sign)_ 6. (Sign) 
(Print name) _ ~__~__~_ (Print name) 

3.	 (Sign) ~~_~ 7. (Sign)_ 
(Print name) ~ _ (Print name) _ 

4.	 (Sign) _ (8.) (Sign) _ 
(Print name)	 _ (Print name) _ 

FOREPERSON 
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ARIZONA SUPERIOR COURT, PIMA COUNTY
 

C-20086484 
JANET HOPKINS, 

Plaintiff(s), VERDICT 

vs. 

STATE OF ARIZONA BOARD OF 
REGENTS, et ai., 

Defendant(s). 

We, the Jury, duly empaneled and sworn in the above-entitled action, upon our oaths, do find in favor of the 

Plaintiff on her claim of improper interference. 

1.	 (Sign) _~ . 5. (Sign) _~__~ .. _ 
(Print name) ~ (Print name) _ 

2.	 (Sign) _ 6. (Sign) _ 
(Print name) _ (Print name) _ 

3.	 (Sign) _ 7. (Sign) _ .. _ 
(Print name) _ (Print name) _ 

_ 
(Print name) _ (Print name) _ 

FOREPERSON 

4.	 (Sign) (8.) (Sign) 
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ARIZONA SUPERIOR COURT, PIMA COUNTY 

C-20086484 
JANET HOPKINS, 

Plaintiff(s),	 VERDICT 

vs. 

STATE OF ARIZONA BOARD OF 
REGENTS, et al., 

Defendant(s). 

We, the Jury, duly empaneled and sworn in the above-entitled action, upon our oaths, do find in favor of the 

Plaintiff on her claim of defamation. 

1.	 (Sign) 5. (Sign) 
(Print name) (Print name) 

2.	 (Sign) ~_ 6. (Sign)_ 
(Print name) (Print name) 

3.	 (Sign) 7. (Sign) 
(Print name) (Print name) 

4. (Sign) (8.) (Sign) 
(Print name) (Print name) 

FOREPERSON 
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ARIZONA SUPERIOR COURT, PIMA COUNTY 

C-20086484 
JANET HOPKINS, 

Plaintiff(s), VERDICT 

vs. 

STATE OF ARIZONA BOARD OF 
REGENTS, et aI., 

Defendant(s). 

We, the Jury, duly empaneled and sworn in the above-entitled action, upon our oaths, do find in favor of the 

Defendants on Plaintiff's claim of improper interference. 

1. (Sign). 
(Print name) 

2. (Sign) __ 
(Print name)_ 

3. (Sign)~ 

(Print name) 
_ 

. _ 

4. (Sign) 
(Print name) _ 

S. (Sign) _~~__ 
(Print name) ~ _ 

6. (Sign) _~__~__ 
(Print name) _ 

7. (Sign) 
(Print name) _ 

. __ 

(8.) (Sign) ~ 

(Print name) 
~__ 

_ 
FOREPERSON
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