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I N THE UNI TED STATES NAVY- MARI NE CORPS
COURT OF CRI M NAL APPEALS

Bef ore Panel No. 2

Frank D. WJTERI CH, ) GOVERNMVENT ANSWER TO PETI TI ON
Staff Sergeant (E-6) ) FOR EXTRACRDI NARY RELI EF I N
U. S. Marine Corps, ) THE NATURE OF A WRI T OF
Petitioner ) MANDAMUS
)
V. ) Case No. 200800183
)
UNI TED STATES, )
Respondent )

TO THE HONORABLE, THE JUDGES OF THE UNI TED STATES
NAVY- MARI NE CORPS COURT OF CRI M NAL APPEALS

Preanbl e

COVES NOW THE UNI TED STATES pursuant to this Court’s O der
of July 11, 2011, and respectfully requests that this Court deny
Petitioner’s Wit of Mandanus Petition and, further, that this
Court vacate its stay of proceedings, issued on May 27, 2011

I
Hi story of the Case

The Governnent preferred charges on Decenber 21, 2006, and
t he Convening Authority referred charges to a general court-
martial on Decenber 27, 2007, alleging that Petitioner commtted
vari ous of fenses under the Uniform Code of MIlitary Justice
(UCMJ) in lraq. Early pretrial rulings resulted in two
Governnent Article 62, UCM], appeals, which are unrelated to
this petition. See United States v. Witerich, 66 MJ. 685

(C.A A F. 2008), vacated, United States v. Witerich, 67 MJ. 63



(C.A AF 2008), cert. denied, 130 S. C. 52 (2009); and United
States v. Witerich, 68 MJ. 511 (NNM C. Crim App. 2009),
certificate for review dismssed, 68 MJ. 404 (C A A F. 2009).

Petitioner filed a wit petition on Cctober 25, 2010,
seeking a stay so that Petitioner could file an extraordi nary
wit to “protect his fundanental right not to have his ongoing
attorney-client relationship with LtCol Vokey severed.”
(Petitioner’s Wit-Appeal at 24, Oct. 25, 2010.) This Court
deni ed the petition.

The next day, Petitioner filed a petition for a wit of
mandanus with this Court, seeking a declaration that
“Petitioner’s right to the continuance of an established
attorney-client relationship was i nproperly severed.”
(Petitioner’s wit-appeal at 36, Oct. 28, 2010.) This Court
deni ed the petition.

Accordi ngly, on Novenber 5, 2010, Petitioner petitioned the
Court of Appeals for the Arned Forces (CAAF). On Decenber 20,
2010, CAAF vacated this Court’s decision and remanded the case,
ordering this Court to: (1) obtain transcripts of Article 39(a)
sessions from Septenber 13 and 14, 2010; (2) determ ne whet her
portions of those sessions should remain seal ed; and, (3)
determ ne whether the MIlitary Judge abused his discretion in

finding good cause to sever the attorney-client rel ationship.



Witerich v. United States, No. 11-8009/MC, 2010 CAAF LEXI S 1066
(C.A A F. Dec. 20, 2010) (order).

In Witerich v. Jones, No. 200800183, 2011 CCA LEXIS 2 (N-M
. Cim App., Jan. 7, 2011), this Court once again found that
the Mlitary Judge did not abuse his discretion by granting M.
Vokey’ s request to withdraw for a conflict of interest. And in
Witerich v. Jones, No. 11-8009/MC, 2011 CAAF LEXI S 258 (C A A F.
Apr. 4, 2011), CAAF denied Petitioner’s wit appeal because it
“request[ed] appellate intervention in an ongoing trial in the
formof an extraordinary wit that would provide relief not
requested fromthe mlitary judge on a theory not presented to
the mlitary judge.”

So Petitioner returned to the trial court and notioned to
“abate the court-martial proceedings ... until LtCol Col by Vokey,
USMC (ret)[,] is restored as [Petitioner’s] detail ed defense
counsel.” (Mlitary Judge s Findings of Fact and Concl usi ons of
Law (MJI’s Findings) at 1, May 31, 2011.) Based on an extensive
review of the docunentary evidence, testinony, and argunent of
counsel, the MIlitary Judge concl uded that although there was a
procedural error by not putting M. Vokey' s change in status—
fromdetailed mlitary counsel to civilian defense counsel —en
the Record in March of 2009, the error was harnl ess because the
underlying attorney-client relationship remained intact through

the transition. (M)'s Findings at 25.) Additionally, the



Mlitary Judge found that the attorney-client relationship
continued until M. Vokey sought a withdrawal from Petitioner’s
case in 2010:

The attorney-client relationship existed wuntil 15

Sept enber 2010, when the Court granted M. Vokey’'s

application for wthdrawal based on good cause due to

hi s cl ai s of bei ng conflicted from further

participation in the case.
(MI’s Findings at 25.) Thus, based on the severance of M.
Vokey as counsel due to actual and inmputed conflict, the absence
of a conflict waiver, and the absence of prejudice, the Mlitary
Judge denied Petitioner’s notion. (M’s Findings at 25, 32, 39,
45, 47-48.)

Initially, when Petitioner began filing notions and wits
to request relief under United States v. Hutchins, 69 MJ. 282
(C.A AF 2011), trial was set to comrence Novenber 2010. Due
to Petitioner’s revised requests for relief, and requests for
interrogatories in conjunction with his request for
extraordinary relief, trial was noved to April 12, 2011, then
|ater to June 27, 2011, and now, as due to the stay the Defense
does not recognize the Mlitary Judge's ability to order a trial
date, the defense has refused to commt to a new trial date.

Consequently, this court martial has effectively been stayed

indefinitely.



Juri sdictional Statenent
This Court has jurisdiction to issue all wits necessary or
appropriate in aid of its existing statutory jurisdiction. 28
U S.C. 8§ 1651(a); Cinton v. Goldsnith, 526 U S. 529, 534 (1999);
Loving v. United States, 62 MJ. 235, 239 (C A A F. 2005. The
All Wits Act provides that “all courts established by Act of
Congress nay issue all wits necessary or appropriate in aid of
their respective jurisdictions and agreeable to the usages and
principles of law.” 28 U S C. § 1651(a). The Act requires two
separate determinations: first, whether the requested wit is
“Iinaid of” a court’s jurisdiction; and second, whether the
requested wit is “necessary or appropriate.” Denedo v. United
States, 66 MJ. 114, 119 (C. A A F. 2008).
[
Specific Relief Sought
Respondent seeks an Order denying Petitioner’'s Wit of
Mandamus Petition and that this Court vacate its stay of

proceedi ngs, issued on May 27, 2011



11
| ssue Presented

SHOULD THIS COURT ORDER  COURT- MARTI AL
PROCEEDI NGS ABATED PENDI NG THE RESTORATI ON
OF PETITIONER S ATTORNEY- CLI ENT RELATI ONSHI P
WTH H'S FORMER DETAILED DEFENSE COUNSEL
WHERE: (1) THE MLITARY JUDGE DENIED A
MOTION TO RESTORE THE ACCUSED S ATTORNEY-

CLI ENT RELATIONSH P WTH H S FORVER DETAI LED
DEFENSE COUNSEL; (2) THAT FORVER DETAILED
DEFENSE ~ COUNSEL WAS PETITIONER' S ONLY
COUNSEL WHO HAS VISITED THE SCENE OF THE
ALLEGED OFFENSES; (3) A SITE VISIT BY
PETI TITONER' S CURRENT COUNSEL |S | MPGSSI BLE;

(4) THE M LITARY JUDGE CONCLUDED THAT ERRCR
OCCURRED IN THE TERM NATION OF THE FORMER
DETAI LED DEFENSE COUNSEL'S STATUS; (5) THE
M LI TARY JUDGE CONCLUDED THAT THAT ERRCR WAS
HARMLESS BECAUSE THE FORVER DETAI LED DEFENSE
COUNSEL CONTINUED TO REPRESENT PETI TI ONER
W THOUT | NTERRUPTIQN;, AND (6) THE M LI TARY
JUDGE' S FI NDI NG OF UNI NTERRUPTED
REPRESENTATI ON | S CLEARLY ERRONEQUS?

|V
Statenment of Facts
Wthin twenty-one days of being detailed to this case, M.
Vokey, then an active duty Lieutenant Colonel in the United
States Marine Corps, submtted his voluntary retirement request.
(M)'s Findings at 6, May 31, 2011.) M. Vokey testified that he
submitted his request to retire fourteen nonths fromhis desired
retirement date. (R 32, Sep. 13, 2010.) Requests to nodify or
cancel retirenment requests nust be sent “with justification and
endorsenments, via separate correspondence or nessage to the

CMC(MVBR-2) not |ater than 45 days prior to the effective date



of retirement.” MARCORSEPMAN Par. 2004.8a; (Appellate Ex. CXVII
at 17).

Because of the interlocutory appeal in the case and the
automatic stay, sonetine after February 2008 M. Vokey submtted
a first request to extend his retirenent date until June 1, 2008.
(R 33-34, Sep. 13, 2010.) M. Vokey then submtted a second
witten request, in the mddle of April, to extend his
retirement date until July 1, 2008. (R 34-35, Sep. 13, 2010.)
A third request by phone extended the retirenment date until
August 1, 2008. (R 35, Sep. 13, 2010.)

In md-July 2008, M. Vokey called Col onel Patrick Rednon,
Deputy Director of the Marine Corps Manpower office that handl es
retirement processing, to seek an additional extension. (R 36,
57-58, 65-66, Sep. 13, 2010; R 90-98, Apr. 25, 2011.) During
t hat conversation, M. Vokey believed that Col Rednon inforned
hi m no further extensions would be granted after August 2010.

(R 36-37, 57-58, Sep. 13, 2010; R 96, Apr. 25, 2011; Appellate
Ex. C at 3.)

M. Vokey did not make a witten request, however, nor did
he seek assistance fromthe LSSS O C or other parties in the
| eadership chain of the Staff Judge Advocate to the Comrandant,
after receiving this verbal denial. (R 65, Sep. 13, 2010; R
96, Apr. 25, 2011.) Nonetheless, M. Vokey submtted another

request to nodify his retirenent date. (R 45, 57, Sep. 13,



2010; R 104, Apr. 25, 2011.) In late July of 2008, Manpower
approved this request, thereby noving his retirenment date from
August 1, 2008, to November 1, 2008. (R 45, 57-58, Sep. 13,
2010; R 104, Apr. 25, 2011.) M. Vokey submtted no further
witten extension requests, and he sought no further relief from
t he Convening Authority, the Mlitary Judge, or any other party.
(R 59-60, Sep. 13, 2010.)

Wth a Novenber 1 retirenent date approaching, M. Vokey
soon |left for termnal |eave. M. Vokey testified that he had
felt only a personal obligation to Petitioner, and that his
desire to assist Petitioner on his case after retirenment was
unrelated to his having been fornerly detailed to the case. (R
69-70, Sep. 13, 2010.) M. Vokey did not seek an excusal on the
Record before leaving active duty. (R 70, Sep. 13, 2010.) Nor
did he seek an excusal fromPetitioner. (R 70, Sep. 13, 2010.)

While still on active duty, M. Vokey was hired by the |aw
firmFitzpatrick, Haygood, Smth, and Uhl, around Cctober 1
2008. (R 10, Sep. 13, 2010; Appellate Ex. C.) The firmwas
al ready representing another individual, Sergeant Salinas, USM,
who was co-actor and i mmuni zed percipient witness to the events
related to Petitioner’s case. (R 10, Sep. 13, 2010.) There
was no di scussion about the possible conflict between the firms
representation of Sgt Salinas and M. Vokey' s attorney-client

relationship with Petitioner. (R 10, Sep. 13, 2010.)



Nonet hel ess, M. Vokey continued to represent Petitioner as
acivilian. (R 40, Sep. 13, 2010.) LtCol Tafoya, M. Vokey’'s
repl acenent as detailed mlitary defense counsel, inforned the
Mlitary Judge that as of March 2009, no definitive decision had
been reached about whether M. Vokey woul d represent Petitioner
inacivilian capacity. (R 3, Mar. 10, 2009.) Yet on March 22,
2010, the Defense inforned the Mlitary Judge that M. Vokey was
i ndeed on the defense team but Petitioner waived M. Vokey’'s
presence for the session. (R 5-6, Mar. 22, 2010.) And after a
court recess for lunch, M. Vokey sat at counsel table with
Petitioner. (R 64, Mar. 22, 2010.) M. Vokey inforned the
Mlitary Judge that he had continued to represent Petitioner
since departing active duty. (R 65, Mar. 22, 2010.)

M. Vokey was al so present on March 23 and 24, 2010. (R 1
Mar. 23-24, 2010.) On March 26, 2010, M. Vokey was absent, and
Petitioner waived his presence. (R 1, Mar. 26, 2010.) M.
Vokey realized in June or July of 2010 that the conflict with

his firm s concurrent representation of Sgt Salinas was

problematic: “It was only later as pretrial preparations got
even cl oser that that becane apparent.” (R 10-11, Sep. 13,
2010.)

On Septenber 13, 2010, M. Puckett infornmed the Mlitary
Judge that M. Vokey wanted to present the Court with what M.

Puckett believed was an ethical “conflict [that] was nore than



one of appearances,” that was “not a sham” which prevented M.
Vokey’ s conti nued service, and which M. Puckett desired to
relay to the Mlitary Judge ex parte and outside the presence of
the Governnment. (R 9-14, Sep. 13, 2010.)

M . Vokey appeared that day to request withdrawal fromthe
case based on a conflict of interest. (R 1, Sep. 13, 2010.)
M. Vokey did not reveal in open court what he knew about Sgt.
Salinas’s case, if anything, but M. Vokey testified that the
conflict was real: “The sanme conflict exists whether [ny firm

has] ceased representation or they ' re going to continue

representation. That—+t really has no bearing on the conflict.”

(R 13-14, Sep. 13, 2010.)

After hearing from M. Vokey ex parte, the MIlitary Judge
found good cause to release M. Vokey from further participation
in the case under RC M 506(c). (R 20-21, Sep. 13, 2010.)
The Mlitary Judge found good cause: “[b]ased on our ex parte
hearing and [ M. Vokey’'s] representation to the court and
previ ous representati ons by counsel regarding this issue, the
court releases M. Vokey fromall further participation in this
case.” (R 20, Sep. 13, 2010.) The MIlitary Judge stated, “I
specifically find good cause shown and a proper request or
application for withdrawal by M. Vokey.” (R 21, Sep. 13,

2010.)

10



The Defense teaminformed the MIlitary Judge in Septenber
2010, that they had “recovered” the fruits of M. Vokey’'s
previ ous work on Petitioner’s case to their benefit:

Mi: Do you feel at liberty . . . M. Puckett or M.
Faraj, in stating whether you have been able to
get —whet her you have been able to get all of the
information from M. Vokey of his—his portion in
the case early on and use it to your benefit or
do you not f eel at liberty to discuss
that? . . . . In other words, his—Hhis doing the
site visit and early work on the case—which it
appears nore substanti al than it has been
recentl y—have you been able to conmunicate and

get that information from him to assist your
client?

CC. (M. Puckett): By way of reports and things like
that? Absolutely, sir.

MI:  Ckay.
CC. (M. Puckett): Yes.

MI: And you still have the information from your
vi deogr apher ?

CC. (M. Puckett): Yes, Your Honor, we do.

(R 15, Sep. 13, 2010.)

11



Vv
Reasons Wiy The Wit Should Not |ssue

THE M LI TARY JUDGE'S RULI NG DOES NOT AMOUNT
TO A JUDICIAL USURPATION OF POAER THE
M LI TARY JUDGE CORRECTLY FOUND (1) NO
SEVERANCE |IN PETITIONER S ATTORNEY- CLI ENT
RELATIONSHI P, (2) AN ACTUAL AND | MPUTED
CONFLI CT THAT PREVENTED VR. VOKEY' S
CONTI NUED REPRESENTATI ON OF PETI TI ONER, AND
(3) PETITIONER SUFFERED NO PREJUDI CE FROM
PROCEDURAL ERROR MOREOVER, PETI TI ONER
FAILS TO DEMONSTRATE THE PREREQUI SI TE FACTS
| NCLUDI NG WAl VERS FROM THE RELEVANT PARTI ES
COMBINED WTH A CLEARLY ERRONEQUS DEN AL OF
A REQUEST TO REPRESENT PETITIONER OR TO
RETURN TO ACTI VE DUTY, THAT M GHT SUPPCRT AN
| NDI SPUTABLE RIGAT TO RELIEF OR  THAT
ALTERNATI VE REMEDI ES ARE NOT AVAI LABLE.

A A wit of mandanus is not a substitute for the nornal
appel l ate process, and is appropriate only when a
Mlitary Judge nakes an order anounting to a judicial
usur pati on of power.

Extraordinary wits may not be enployed as a substitute for
relief obtainable during the ordinary course of appellate review,
even though hardship may ensue fromdelay. “[Whatever may be
done without the wit may not be done with it.” Bankers Life &
Casualty Co. v. Holland, 346 U S. 379, 383 (1953); see also
United States v. Snyder, 18 C M A 480, 483 (C MA 1969);

United States v. Frischholz, 16 CMA 150 (C M A 1966)
(petitions for extraordinary relief not substitutes for normnal
appel l ate process). The All Wits Act “is a residual source of

authority to issue wits that are not otherw se covered by
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statute.” Pennsylvania Bureau of Correction v. U S. Mrshals,
474 U.S. 34, 42-43 (1985).

“Al t hough that Act enpowers federal courts to fashion
extraordi nary renedi es when the need arises, it does not
authorize themto issue ad hoc wits whenever conpliance with
statutory procedures appears inconvenient or |ess appropriate.”
Id. at 43. |If alternative renedies are available, resort to the
All Wits Act is “out of bounds, being unjustifiable either as

‘necessary’ or as ‘appropriate. Clinton, 526 U. S. at 537
“The All Wits Act invests a court with a power essentially
equi tabl e and, as such, not generally available to provide
alternatives to other, adequate renedies at law. ” 1d.
(citations omtted). “Mandanmus is intended to provide a renedy
for a petitioner only if he has exhausted all of the avenues of
relief and only if the respondent owes hima clear

nondi scretionary duty.” Heckler v. R nger, 466 U S. 602, 616
(1984) (internal punctuation omtted).

A wit of mandanus is a “drastic renmedy . . . [which]
shoul d be invoked only in truly extraordinary situations.”
Murray v. Hal deman, 16 MJ. 74, 76 (C.MA 1983) (citing United
States v. LaBella, 15 MJ. 228, 229 (C.MA. 1983)); United

States v. Thomas, 33 MJ. 768 (NMC. MR 1991). The burden is

on Petitioner to show “[his] right to issuance of the wit is
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cl ear and indisputable.” Bankers Life, 346 U. S. at 384 (quoting
United States v. Duell, 172 U.S. 576, 582 (1899)).

“Where a matter is conmtted to discretion, it cannot be
said that a litigant’s right to a particular result is ‘clear
and indisputable.”” Allied Chemcal Corp. v. Daiflon, Inc., 449
U S 33, 35 (1980) (quoting WII v. Calvert Fire Ins. Co., 437
U S. 655, 666 (1978)); see Ponder v. Stone, 54 MJ. 613, 616 (N
M C. Cim App. 2000). “[I]t is clear that only exceptional
ci rcunst ances anmounting to a judicial ‘usurpation of power’ wll
justify the invocation of this extraordinary renedy.”! WII v.
United States, 389 U S. 90, 95 (1967) (citation omtted). 1In
the context of wits of mandanus, mlitary courts have read this
rule to require Petitioner to establish a ruling or action that
is contrary to statute, settled case |law, or valid regul ation.
See, e.g., Dettinger, 7 MJ. at 224; MKinney v. Jarvis, 46 MJ.

870 (A. . Crim App. 1997).

! “Thus the writ has been invoked where unwarranted judicial
action threatened ‘to enbarrass the executive armof the
Governnment in conducting foreign relations,” Ex parte Peru, 318
U S. 578, 588 (1943), where it was the only neans of
forestalling intrusion by the federal judiciary on a delicate
area of federal-state relations, Maryland v. Soper, 270 U S. 9
(1926), where it was necessary to confine a |lower court to the
terms of an appellate tribunal’s mandate, United States v.
United States District Court, 334 U S. 258 (1948), and where a
district judge displayed a persistent disregard of the Rules of
Civil Procedure pronul gated by [the Suprene] Court, La Buy v.
Howes Leather Co., 352 U. S. 249 (1957); see MCull ough v.
Cosgrave, 309 U S. 634 (1940); Los Angeles Brush Mg. Corp. V.
Janes, 272 U.S. 701, 706, 707 (1927) (dictum).” WII, 389 U S.
at 95-96
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B. Petitioner fails to denonstrate he has exhausted his
adm nistrative renmedies by providing the requisite
wai vers to the MIlitary Judge and requesting that M.
Vokey seek a return to active duty and term nati on of
his enploynment with the conflicting firm or that a
wit is necessary, given that the MIlitary Judge has
refused M. Vokey’'s representation of Petitioner,
after being presented with the prerequisite factual
basis to issue such a ruling.

Petitioner fails to denonstrate that relief may not be had
Wi thout resort to extraordinary relief. First, Petitioner has
failed to denonstrate M. Vokey has submtted a request to re-
enter active duty, and that the request has been deni ed.
Second, Petitioner offers no evidence that M. Vokey has
termnated work for his firm and has attenpted to conti nue
representing him Third, Petitioner has not only not offered a
wai ver of conflict, but he has not produced a waiver by Sgt
Salinas, or contrary proof from M. Vokey' s firmof an absence
of the actual and inputed conflict found by the MIlitary Judge.
(M)'s Findings 34.) Finally, no Mlitary Judge has issued a
ruling—which itself would have to be a gross usurpation of
power or clearly erroneous—+efusing to permt M. Vokey to
represent Petitioner under those circunstances.

Because Petitioner has not exhausted his adm nistrative
remedi es and has not denonstrated the necessity or
appropri ateness of extraordinary relief, application for

extraordinary relief nust be denied.
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C. Petitioner fails to denonstrate that the ordinary
course of appeal will not resolve this issue. On
direct review, the distinctions between this case and
Hut chins permt testing for prejudice. The
application of Article 27 and R C M 505(d) (2)(B)
support the change of detail ed defense counsel by the
desi gnated detailing authority, and the later sua
sponte disqualification of M. Vokey for conflict of
i nterest.

Petitioner fails to denonstrate that the ordinary course of
appeal cannot resolve his concerns. The Mlitary Judge’s ruling
to renove M. Vokey as counsel because of a conflict of interest
may be reversed for abuse of discretion. United States v.
Strother, 60 MJ. 476, 478 (C. A A F. 2005) (“W review a
mlitary judge s decision on a notion to disqualify counsel for
an abuse of discretion.”). Likewise, the Detailing Authority’s
detailing of Substitute Defense Counsel in 2008 after LtCo
Vokey’ s retirement may, as argued bel ow, be tested for prejudice
upon direct review, given both the inapplicability of Hutchins
to this case, as well as the application of the mandate of
Article 59(a) to this case. Thus extraordinary relief nowis
unnecessary.

The court routinely requires litigants to wait until after
final judgnent to vindicate valuable rights. See, e.g.,

Fl anagan v. United States, 465 U. S. 259, 268 (1984) (holding
that an order disqualifying counsel in a crimnal case did not
qualify for imedi ate appeal under the collateral order

doctrine). “The correctness of a trial court’s rejection even
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of a constitutional claimnmde by the accused in the process of
prosecution nmust await his conviction before its reconsideration
by an appellate tribunal.” Cobbledick v. United States, 309
U S 323, 325 (1940) (quotation omtted).

Here, should trial on the nerits begin and Petitioner find
hi msel f prejudi ced by the absence of M. Vokey, Petitioner
remai ns able to assign errors in briefing before the Navy-Marine
Corps Court of Crimnal Appeals, and may petition to raise those
matters further before the Court of Appeals for the Arnmed Forces.
At this stage of trial—pre-trial on the merits—nothing
Petitioner cites supplies adequate cause to further delay the
comencenent of trial with the assistance of his current team of
counsel including Gvilian Defense Counsel M. Puckett, M. Zaid,
and M. Faraj, in addition to Associ ate Defense Counsel Mjj
Mar shal |

Consequently, the errors alleged by Petitioner should be
addressed in the normal course of appellate review. The
MIlitary Judge anal yzed the evidence and the conflict
extensively, and based on M. Vokey's own request, the Mlitary
Judge found that there is both an actual and inputed conflict.
The Mlitary Judge disqualified M. Vokey and severance of the
attorney-client relationship. Petitioner continues to be
represented by detail ed defense counsel and multiple experienced

and able civilian counsel. Wether M. Vokey could be recalled
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to active duty and the procedures that may or may not apply are
irrelevant to the issue. 1In short, an extraordinary wit is not
appropri at e.

D. The Mlitary Judge did not usurp his power in denying
Petitioner’s notion: Petitioner has not indisputably
denonstrated that the MIlitary Judge clearly erred in
finding (1) no severance in the attorney-client
rel ati onshi p between June 2008 and Septenber 2010, (2)
that M. Vokey’s conflict warranted severance, and (3)
no prej udice.

1. Regardl ess of the failure to procedurally note
t he change of detailed mlitary counsel on the
Record when detail ed counsel, M. Vokey, retired,
the MIlitary Judge properly found no reversible
prejudi ce that cannot be addressed in the regul ar
course of appeal; and given Petitioner’s anple,
skilled, and constitutionally effective Defense
team Petitioner fails to fulfill his burden to
denonstrate an indisputable right to relief
i medi ately to remedy that “procedural” error.

Whet her an attorney-client relationship has been severed is
a m xed question of fact and law. United States v. Spriggs, 52
MJ. 235, 244 (C. A A F. 2000). Legal conclusions are reviewed
de novo and findings of fact are reviewed under a clearly
erroneous standard. Id. R C M 505(d)(2)(B) and 506(c) provide
the primary authority for term nation of the attorney-client
rel ati onship between an accused and detailed mlitary defense
counsel. The MIlitary Judge’'s role is to ensure that any change
or absence, as well as the “good cause” for such change under

R C.M 505(f), is docunmented on the Record. Hutchins, 69 MJ.
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at 289. A record of “good cause” is a procedural requirenent.
United States v. Hohman, 70 MJ. 98 (C A A F. 2011).

The Mlitary Judge did not err in concluding that there was
no reversible error in the termnation of M. Vokey’'s detail ed
status at the time of retirenent. (M’s Findings at 25, My 31,
2011); see United States v. Weichmann, 67 MJ. 456, 463-64
(C.A AF. 2009). Any harmwas procedural: no harmresulted from
any error in failing to docunent M. Vokey’'s retirenent from
active duty and the detailing of replacenent mlitary counsel
under 505(d)(2)(B)(iii), or otherw se excuse M. Vokey, until
Sept enber of 2010. Hohman, 70 MJ. at 98. In fact, the
Mlitary Judge further found that the attorney-client
rel ati onship continued until Septenber 2010, a finding that is
al so not clearly erroneous. (MI’s Findings at 25); see
Wei chmann, 67 MJ. at 463-64. Thus, Petitioner fails to fulfil
his burden to indisputably denonstrate error in this finding.

La Buy, 352 U S. at 314 (1957).

M. Vokey’'s attorney-client relationship was not severed
upon retirenment because he continued to represent Petitioner
“albeit in a nmuch reduced role” after |eaving active duty,
Petitioner “has always desired that M. Vokey and M. Faraj
represent himand has not excused either one fromparticipation
in the case,” and there was not an official severance of the

attorney-client relationship until Septenber 2010. (M's

19



Fi ndings at 7, 25, May 31, 2011; R 65, Mar. 22, 2010.) After

| eavi ng active duty, M. Vokey represented Petitioner in
mul ti pl e hearings and his absence was often noted on the Record.
(M)'s Findings at 6-7, May 31, 2011.) M. Vokey’s
representation remained intact until his “application for

wi t hdrawal based on good cause due to his clains of being
conflicted fromfurther participation in the case” in Septenber
of 2010. (MJ's Findings at 25.)

The Mlitary Judge's findings are not clearly erroneous for
three reasons: (1) M. Vokey clearly informed the MIlitary Judge
that he had continued to represent Petitioner since departing
active duty (R 65, Mar. 22, 2010); (2) trial was automatically
stayed from February 2008 to June 30, 2008, and from
Petitioner’'s petition to this Court ten days later, in July 2008,
t hrough March 2009, no trial proceedings were held, and a
conti nuance had been granted in Septenber 2008 due to the
appellate litigation (R 6, Mar. 11-12, 2009); and, (3)
Petitioner identifies no |apsed duties that m ght evidence a
severance in the attorney-client relationship wwth M. Vokey
bet ween July 2008 and March 2009.

The error, here, was procedural. The Mlitary Judge did
not conduct a proper inquiry into M. Vokey’'s change from active
duty to civilian status. Hutchins, 69 MJ. at 289. But even

hi ghly contextual circunmstances failing the RCM 505(f) test for
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a finding of “good cause” would be nerely procedural error.
Petitioner fails to establish that the assignnment of replacenent
counsel in this case—which |like Hohman is in a pretrial
posture—was insufficient to renedy the non-constitutional and
procedural error in M. Vokey's repl acenent.

Petitioner’s argunent that M. Vokey could have been
retai ned on active duty sua sponte by the Governnment wthout a
request by himto do so, or that the Mlitary Judge
m sinterpreted the Governnent’s ability to do so, is of no
nmonment; the only question for the purposes of an application to
halt trial and issue a wit of mandanus is whether the Mlitary
Judge grossly abused his discretion in failing to conpel M.
Vokey to remain on active duty as Petitioner’s detail ed defense
counsel. That answer is clearly no. Thus, Petitioner fails to
meet his burden to denonstrate that the MIlitary Judge' s ruling
was not clearly erroneous and, therefore, not wit worthy.

2. Petitioner cannot indisputably denonstrate that

the Mlitary Judge clearly erred in determ ning
that there was an actual and i nputed conflict.

The Suprene Court has endorsed trial courts’ primary role
in assessing conflicts of interest and refusing to all ow
attorneys to represent defendants due to either actual or
potential conflict of interest. \Weat v. United States, 486 U S.
153, 164 (1988), reh. den. 487 U S. 1243 (“that presunption [of

attorney of choice] may be overconme not only by a denonstration
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of actual conflict but by a showi ng of a serious potential for
conflict. The evaluation of the facts and circunstances of each
case under this standard nust be left primarily to the inforned
judgnment of the trial court”). Federal courts have forbidden
representation of co-defendants by all nenbers of |aw firns,
even after waiver by the clients, because of potential conflicts
of interest. See, e.g, United States v. Stewart, 185 F.3d 112,
122 (3d Cr. 1999); United States v. Denpsey, 724 F. Supp. 573
(N.D. Ill. 1989).

Several situations can give rise to the need to disqualify
counsel, including nultiple representation situations, or the
prior representation of witnesses or co-defendants. United
States v. Locascio, 6 F.3d 924, 931 (2d Cr. 1993). Conflicts
of interest arise whenever an attorney’s loyalties are divided,
United States v. Weat, 813 F.2d 1399, 1402 (9th G r. 1987),
aff’d, 486 U S. 153 (1988). An attorney who cross-exam nes
former clients inherently encounters divided |oyalties,

Li ght bourne v. Dugger, 829 F.2d 1012, 1023 (11th G r. 1987),
cert. denied, 488 U S. 934 (1988). See al so Weat, 813 F. 2d at
1402 n.1 (“A substantial relationship between successive
representations often triggers concerns about divided |oyalties
and conflicts of interest”; citing Mddel Rule of Professional
Conduct 1.9); United States v. Mscony, 927 F.2d 742, 750 (3d

Gir. 1991).
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Rul e 1.06(b) of the Texas D sciplinary Rul es of
Pr of essi onal Conduct, which bind M. Vokey, states that |awers
shall not represent persons if representation of that person:

(1) involves a substantially related matter in which

t hat person’s interests are nmaterially and
directly adverse to the interests of another
client of the |awer or the lawer’s firm or

(2) reasonably appears to be or becone adversely

l[imted by t he | awyer’ s or law firms
responsibilities to another client or to a third
person or by the lawer’s or law firnis own
i nterests.
Texas State Rul es of Professional Conduct, Rule 1.06(b).
Li kewi se, the Navy-Marine Corps Rul es of Professional
Responsibility bar further representation of a client, and
requi re counsel to seek to w thdraw, where further
representation will be directly adverse to another client or
wWill result in a violation of the Navy-Marine Corps Rul es of
Prof essi onal Responsibility, Rule 1.16(a), JUDGE ADVOCATE
GENERAL OF THE NAVY | NSTRUCTI ON 5803. 1C, (Nov. 8, 2004).

And where representation is directly adverse to a client,
agreenent or consent to the conflict may not properly be sought;
furthernore, the conflict nust be individually resolved as to
each client. Coment to Rule 1.7, JAQ NST 5803.1C. Were covered
attorneys are directly involved in a given matter, subsequent
representation of other clients with materially adverse

interests “clearly is prohibited.” Comrent to Rule 1.9, JAG NST

5803. 1C. Nor nmay such an attorney use information relating to
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the representation to the di sadvantage of the fornmer client, or
to the attorney’s own advantage. Rule 1.9(a), JAQ NST 5803.1C

Petitioner cannot indisputably denonstrate that the
MIlitary Judge commtted a gross usurpation of power or clearly
erred in disqualifying M. Vokey fromthe case for an actual and
i mputed conflict, in the absence of waivers fromthe appropriate
parties and a request by M. Vokey to the MIlitary Judge to
represent Petitioner, denied in a gross abuse of discretion.
Here, M. Vokey hinself petitioned the court to be renoved from
the case due to the conflict. (MI’s Findings at 7, May 31,
2011.) And Petitioner offered no waiver by hinself and Sgt
Salinas. Petitioner now attacks the Mlitary Judge’'s grant of
M. Vokey’s request.

The Mlitary Judge found an actual and inputed conflict
based on the representations nade by M. Vokey including the
facts that he represented a client with adverse interests to a
client his firmcontinues to represent, that neither conflicted
party has waived the conflict, that this conflict is barred by
M. Vokey's state ethics rules, and that M. Vokey “believes
there are real and actual adverse interests that prevent him
fromcontinued representati on of the accused while working at
the Fitzpatrick lawfirm” (M’'s Findings at 14, 31-34.) These
findings are neither clearly erroneous nor a judicial usurpation

of power.
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Whet her M. Vokey’'s return to active duty is a | egal
possibility and which directive would govern such a procedure is
irrelevant. H's state ethics rules prevent his current
representation of Petitioner, based both on an actual and
i mputed conflict of interest. Mreover, he has not requested to
return to active duty, nor has he requested that the court
permt himto continue representing Petitioner. He has
i ndicated no desire to |leave his firm He has not obtained a
wai ver fromthe conflicted parties. And Texas state ethics
rules would still govern M. Vokey' s conduct, regardless of his
enpl oyer, so long as he is a nenber of the state bar.

Petitioner cites two summary dispositions at our higher
court in support of his argunment that the MIlitary Judge grossly
usurped his power in disqualifying M. Vokey. One is
i napposite, United States v. Nguyen, 56 MJ. 252 (C. A A F.

2001), as it overturned the lower court for a holding that was
contrary to longstanding |aw that permtted attorneys to, in the
absence of a conflict, continue to represent a mlitary accused—
—as M. Vokey did here—after exiting mlitary service.

Mor eover, and even nore significantly, Nguyen di sposed with that
issue in a post-trial context—mnot on a petition for
extraordinary relief during a pending trial, as Petitioner asks

this Court to do.
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The ot her and nore anal ogous case, United States v.
Shadwel |, 58 MJ. 142 (C A A F. 2003), summarily overturned the
service court’s refusal to interfere with a pending trial where
the mlitary judge disqualified defense counsel for a conflict
of interest, and returned the record for a hearing under United
States v. Davis, 3 MJ. 430 (CMA 1977). But Shadwell does
not alter the result here. First, even if Shadwell’s
interpretation of Davis were correct or still good law, multiple
39(a) sessions have been held in this case during which
Petitioner frustrated any attenpt to secure a waiver of any
conflict of interest. Thus although Shadwell m sinterprets the
rule in Davis, sessions have already been held in which the
Def ense refused to answer the question of whether Petitioner
woul d wai ve a conflict of interest, notw thstanding the absence
of a waiver by Sgt. Salinas. Second, as the MIlitary Judge here
notes, not only Petitioner’s waiver is required—but so too, at
mnimum is Sgt Salinas’. Third, the disqualification in
Shadwel | was on governnent notion; here, the Defense teamitself
requested disqualification, and prevented inquiry by the
Mlitary Judge into the question of waiver.

Finally, the Shadwell court’s interpretation of Davis is
sinply incorrect, and if correct, no |longer good |aw. The Davis
case, in a post-trial context, set aside the findings and

sent ence because the appellant had proceeded through trial with
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conflicted counsel, and the mlitary judge failed entirely to
secure a waiver that m ght have saved the conviction. This is a
correct, and unsurprising, holding. No possible reading of
Davi s suggests that after or before a hol ding of
disqualification, a mlitary judge nust solicit froman accused
his waiver. The summary disposition of Shadwell relying on
Davis is sinply incorrect and seens to suggest that the Mlitary
Judge bears a burden to solicit a waiver so that an accused may
proceed with otherwi se conflicted counsel. 1In fact, \Weat, 486
U S. at 164, and its progeny make clear that it is a judge' s
primary role to ensure a fair trial by disqualifying, at the
judge’s discretion, attorneys due to actual or potenti al
conflicts of interest.

Shadwel | tacitly msallocates the burden in counsel
situations and in an application for extraordinary relief
situation, and seens to give the burden to the mlitary judge.
Recent case law clarifies explicitly, in line with |ongstanding
Federal and Supreme Court precedent, that to gain extraordi nary
relief, the petitioner always bears the burden of production.
See, e.g., Lis v. United States, 66 MJ. 292 (C. A A F. 2008);
Bankers, 346 U.S. at 379.

Mor eover, recent caselaw on Article 27 and 38 changes of
counsel settles that with regard to procedural error in changes

of counsel, the error is nonconstitutional and can be assessed
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for prejudi ce—a burden borne, again, by the appellant and on
direct review. See Hutchins, 69 MJ. 282; Hohman, 70 MJ. 98.
But Petitioner fails to denponstrate prejudice that cannot be
assessed on appeal. And with regard to the conflict of interest,
Petitioner fails shoul der his burden to denobnstrate a gross
usurpation of power: he has not nmet his burden to denonstrate a,
still hypothetical, situation ripe for consideration where,
after receiving waivers fromall parties, M. Vokey having
requested to return to active duty or even to represent
Petitioner, and the MIlitary Judge, clearly contrary to |aw,
refused to allow M. Vokey to represent Petitioner. But
Petitioner has denonstrated no such thing.

Petitioner has thus far succeeded in gaining this court’s
grant of extraordinary relief in the nature of a stay of his
pending trial. But that test is the test for extraordinary
relief, and the burden is heavy, G addick v. Newran, 453 U. S.
928 (1981), and the Governnment continues to maintain that
Petitioner has utterly failed to denonstrate an indi sputable
right to relief.

Thi s case involves no intentional interference and no
deni al of an extension request. In light of the Mlitary
Judge’s role in safeguarding the integrity of the process,
considering the contents of the seal ed exhibit, and because the

rel ease for good cause of M. Vokey by the Mlitary Judge in
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Septenber 2010 is well-docunented on the Record (R 20-21, Sep.
13, 2010; MJ's Findings at 14-15, May 31, 2011), the Mlitary
Judge did not err in excusing M. Vokey for good cause. In
short, Petitioner’s many argunments nmay be peripherally
interesting, but they fail to indisputably denonstrate that the
Mlitary Judge clearly erred in finding an actual and i nputed
conflict that warrants M. Vokey’'s renoval fromthis case.
Further del ay shoul d not be countenanced, and his case should be
returned to proceed to trial, leaving these and rel ated
obj ections to be resolved on final appellate review

3. Finally, Petitioner cannot indisputably

denonstrate that the MIlitary Judge clearly erred
in finding no prejudice.

Mor eover, Petitioner’s counsel assured the Mlitary Judge
that they had received all of M. Vokey' s reports and the video
tapes fromhis site visit. (R 15, Sep. 13, 2010.) The
Mlitary Judge further found that the extensive delay in this
case due to appellate litigation has enabled Petitioner’s
defense teamto review and prepare this information for use at
trial. (MI’s Findings at 45-46, May 31, 2011.) Simlarly, the
presence of a native Arabic speaker, an experienced |ead counsel,
multiple civilian attorneys “wth extensive mlitary background
experience” and the continual service of detailed mlitary
def ense counsel throughout this case undercut Petitioner’s claim

of prejudice. (M’s Findings at 45-46.) In short, Petitioner
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cannot show that the MIlitary Judge clearly erred in finding no
prejudice. Petitioner only denonstrates disagreenent with the
finding. This is not enough.

O note, Petitioner’s prejudice argunent also relies
heavily on an unsupported—and erroneous—el aimthat M. Vokey
was the only defense counsel to visit the site of the charged
crines. (Petitioner’s Br. at 22, 31-32.) Although the
Government agrees that M. Vokey visited the crime scene,
Petitioner has not and cannot denonstrate that he was the only
counsel for Petitioner to do so.

Just as in CAAF s per curiamdisposition of the pre-trial
Article 62 case in very simlar circunstances in Hohman, this
Court should reject Petitioner’s request for a wit of nandanus,
return this case to trial, and permt Petitioner to be brought
totrial wth a conpetent team of unconflicted attorneys. See
Hohman, 70 MJ. 98 (in a wit appeal context, the appell ant
failed to establish that assignnment of replacenent detail ed
mlitary defense counsel insufficiently renmedied the “procedural”
error); Weat, 486 U S. at 164; Hutchins, 69 MJ at 30 (request
initiated by defense teamitself does not inplicate Sixth

Amendnent right to counsel).
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E. Invited Error: Since there was no prejudice,
Petitioner, having supplied no waiver, should not
profit fromhis counsel’s decision to | eave active
duty, to join a firmthat would necessarily create a
conflict, and to request a severance as Petitioner’s
counsel

“[A] party may not conpl ain on appeal of errors that he
himself invited or provoked the [lower] court . . . to commt.”
United States v. Wells, 519 U S. 482, 488 (1997). Even tacit
acceptance of a course of conduct can constitute invited error.
See, e.g., Ridge v. Cessna Aircraft Co., 117 F. 3d 126, 129 (4th
Cir. 1997) (defendant invited error by tacitly agreeing to
jury’s use of nodel aircraft). To be sure, many share bl ane for
the current posture and in not acting attentively. Yet, M.
Vokey did voluntarily seek retirenent, and he did not seek
further assistance in staying on active duty to continue as
Petitioner’s detail ed defense counsel. (M’s Findings at 6, My
31, 2011.)

And while maintaining an attorney-client relationship with
Petitioner, M. Vokey freely sought and “secured enploynent at a
law firmthat was representing one of the other alleged
defendants in the incident,” related to Petitioner’s charges.
(M)'s Findings at 6, 28.) He did not receive a “witten waiver,
or a knowi ng, voluntary, or oral waiver fromthe accused” or

fromthe other conflicted party. (MI’s Findings at 7, 28.)
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Mor eover, he then stopped participating in sone case
activities in early August—three nonths prior to his Novenber
1, 2008, retirenent date—while on termnal |eave. (R at 104-
07, Apr. 25, 2011.) He failed to note his change in status on
the Record. He then intermttently made appearances on the
Record, while continually naintaining his attorney-client
rel ati onship.

Once he realized that there was a conflict of interest
bet ween his representation of Petitioner and his firms
representation of another client, so he petitioned the Court for
removal fromthe case. (MI’s Findings at 25, May 31, 2011.)
The defense team assured the MIlitary Judge that this was a

conflict; “nmore than one of appearances,” and one that was “not
a sham” (R at 10-14, Sep. 13, 2010.) The Court agreed.
Petitioner now argues that M. Vokey nust be returned on
Government orders and at Government expense inmediately.
Petitioner was not prejudiced. And even assum ng a waiver would
sufficiently resolve the actual and inputed conflict found by
the MIlitary Judge, Petitioner cannot now be permtted to weld

M. Vokey’s decisions, and his ow in failing to supply his

wai ver and Sgt Salinas’s, as a sword.
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Concl usi on

VWHEREFORE, t he Gover nment

respectfully requests that this

Court deny this petition for extraordinary relief and that this

Court vacate its stay of proceedings,

case on May 27, 2011.

BRI AN K. KELLER

Deputy Director

Appel | ate Governnent Division
Navy- Mari ne Corps Appellate
Revi ew Activity

Bl dg. 58, Suite BO1

1254 Charles Mrris Street SE
Washi ngt on Navy Yard, DC 20374
(202) 685-7682

whi ch was issued in this

SAMUJEL C. MOCRE

Captain, U S. Mrine Corps
Appel | ate Government Counse
Navy- Mari ne Corps Appellate
Revi ew Activity

Bl dg. 58, Suite BO1

1254 Charles Mrris Street SE
Washi ngt on Navy Yard, DC 20374
(202) 685-7678
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Certificate of Filing and Service
| certify that a copy of the foregoing was filed with the

Court served on appell ate defense counsel on July 22, 2011

SAMJEL C. MOCORE

Captai n, USMC

Appel | ate Gover nment Counse
Navy- Mari ne Corps Appellate

Revi ew Activity

Bl dg. 58, Suite BO1

1254 Charles Morris Street SE
Washi ngton Navy Yard, DC 20374
(202) 685-7678, fax 202-685-7687
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