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O rd e r Michigan Supreme Court

Lansing, Michigan

June 30, 2010 Marilyn Kelly,
Chief Justice

ADM File No. 2010-16 Michael F. Cavanagh
Elizabeth A. Weaver

Maura D. Corrigan

Proposed Amendments of Robert P. Young, Jr.
Rules 6.302 and 6.610 of the Stephen J. Markman
Michigan Court Rules Diane M. Hathaway,

Justices

On order of the Court, this is to advise that the Court is considering alternative
amendments of Rule 6.302 of the Michigan Court Rules and amendment of Rule 6.610 of
the Michigan Court Rules. Before determining whether the proposal should be adopted,
changed before adoption, or rejected, this notice is given to afford interested persons the
opportunity to comment on the form or the merits of the proposal or to suggest
alternatives. The Court welcomes the views of all. This matter also will be considered at
a public hearing. The notices and agendas for public hearings are posted at
www.courts.michigan.gov/supremecourt.

Publication of this proposal does not mean that the Court will issue an order on the
subject, nor does it imply probable adoption of the proposal in its present form.

[Additions are indicated by underlining and deletions are indicated by strikeover.]
ALTERNATIVE A
Rule 6.302 Pleas of Guilty and Nolo Contendere
(A)-(D)[Unchanged.]

(E) Additional Inquiries. On completing the colloquy with the defendant, the court
must

(1) ask the prosecutor and the defendant’s lawyer whether either is aware of
any promises, threats, or inducements other than those already disclosed on
the record, and whether the court has complied with subrules (B)-(D). If it
appears to the court that it has failed to comply with subrules (B)-(D), the
court may not accept the defendant’s plea until the deficiency is corrected.





(2) if the defendant is not a citizen of the United States, ask the defendant’s
lawyer and the defendant whether they have discussed the possible risk of
deportation that may be caused by the conviction. If it appears to the court
that no such discussion has occurred, the court may not accept the
defendant’s plea until the deficiency is corrected.

(F)  [Unchanged.]

ALTERNATIVE B
Rule 6.302 Pleas of Guilty and Nolo Contendere
(A)-(D)[Unchanged.]

(E)  Additional Inquiries. On completing the colloquy with the defendant, the court
must

(1) ask the prosecutor and the defendant’s lawyer whether either is aware of
any promises, threats, or inducements other than those already disclosed on
the record, and whether the court has complied with subrules (B)-(D). If it
appears to the court that it has failed to comply with subrules (B)-(D), the
court may not accept the defendant’s plea until the deficiency is corrected.

(2) advise the defendant who offers a plea of guilty or nolo contendere that
such a plea by a noncitizen may result in deportation, exclusion from
admission to the United States, or denial of naturalization under the laws of
the United States. Upon request, the court shall allow the defendant a
reasonable amount of additional time to consider the appropriateness of the
plea in light of the advisement.

(F)  [Unchanged.]
Rule 6.610 Criminal Procedure Generally
(A)-(D)[Unchanged.]

(E) Pleas of Guilty and Nolo Contendere. Before accepting a plea of guilty or nolo
contendere the court shall in all cases comply with this rule.

(1)-(2)[Unchanged.]

(3)  The court shall advise the defendant of the following:





(@) the mandatory minimum jail sentence, if any, and the maximum
possible penalty for the offense,

(b)  anoncitizen defendant who offers a plea of guilty or nolo contendere
risks deportation, exclusion from admission to the United States, or
denial of naturalization under the laws of the United States. Upon
request, the court shall allow the defendant a reasonable amount of
additional time to consider the appropriateness of the plea in light of
the advisement.

(bc) [Relettered but unchanged.]
(4)-(6)[Unchanged.]

(7) A plea of guilty or nolo contendere in writing is permissible without a
personal appearance of the defendant and without support for a finding that
defendant is guilty of the offense charged or the offense to which the
defendant is pleading if

(@)  the court decides that the combination of the circumstances and the
range of possible sentences makes the situation proper for a plea of
guilty or nolo contendere;

(b)  the defendant acknowledges guilt or nolo contendere, in a writing to
be placed in the district court file, and waives in writing the rights
enumerated in subrule (3)(bc); and

(c)  the court is satisfied that the waiver is voluntary.
(8)-(9)[Unchanged.]
(F)-(H)[Unchanged.]

Staff Comment: These proposals were generated following the recent United
States Supreme Court decision in Padilla v Kentucky, ~ US _ ;130S Ct 1473; 176 L
Ed 2d 284 (2010), in which the Court held that defense counsel is required to inform a
defendant about the risk of deportation as a potential consequence of a guilty plea. In
that case, the Court held that “when the deportation consequence is truly clear, as it was
in this case,” counsel must give correct advice. The Court also noted that in “situations in
which the deportation consequences of a particular plea are unclear or uncertain, ... a
criminal defense attorney need do no more than advise a noncitizen client that pending
criminal charges may carry a risk of adverse immigration consequences.” Padilla, 130 S
Ct 1483.






Proposal A would require a judge to ask a noncitizen defendant and the
defendant’s lawyer if they have discussed possible risk of deportation as a_consequence
of a guilty plea. The focus of this inquiry is whether the defendant is a noncitizen, and
what the defense counsel has told the defendant. Proposal B would require a judge to
give general advice to any defendant (whether or not the defendant is represented by
counsel) that a guilty plea by a noncitizen may carry immigration consequences. This
alternative would obviate the need to determine the defendant’s citizenship status,which
the defendant may not know or be willing to divulge.

The staff comment is not an authoritative construction by the Court.

A copy of this order will be given to the Secretary of the State Bar and to the State
Court Administrator so that they can make the notifications specified in MCR 1.201.
Comments on these proposals may be sent to the Supreme Court Clerk in writing or
electronically by October 1, 2010, at P.O. Box 30052, Lansing, MI 48909, or
MSC_clerk@courts.mi.gov. When filing a comment, please refer to ADM File No.
2010-16.  Your comments and the comments of others will be posted at
www.courts.mi.gov/supremecourt/resources/administrative/index.htm.

MARKMAN, J. (concurring). It is apparent, at least to this justice, that the only
impetus for this proposed change in court rules is the United States Supreme Court’s
decision in Padilla v Kentucky, — US__ ;130 S Ct 1473; 176 L Ed 2d 284 (2010). In
my view, Padilla discovered a new constitutional right that had properly remained
undiscovered for the first 220 years of our nation’s history, requiring that noncitizen
criminal defendants be advised under the Sixth Amendment of the possible deportation
consequences of their guilty pleas. That decision is inconsistent with the decisions of this
state, People v Davidovich, 463 Mich 446 (2000), and will, given the complexity of
immigration law, inevitably cause uncertainty as to guilty pleas in cases involving
noncitizen criminal defendants, while opening up constitutional arguments that other
possible collateral consequences of a guilty plea, to which there are no end, must also be
the subject of warning and advice. In the end, | believe that Padilla will either require
that more favorable plea agreements be offered to such defendants, or that more
prosecutorial resources be devoted to such cases in proceeding to trial. Although this
Court is obligated to accommodate Padilla, | moved at administrative conference to
publish Proposal A, offered by Mr. Baughman of the Wayne County Prosecutor’s Office,
because | believe his proposal is more closely in accord with this decision than Proposal
B, in: (a) limiting the new inquiry required of the trial court to noncitizens, as opposed to
requiring such inquiry to be made of all criminal defendants, thus avoiding an enormous
waste of time and resources; (b) limiting the inquiry specifically to the deportation
consequences of a guilty plea, which was the only issue before the Court in Padilla,
rather than expanding this inquiry to encompass other collateral matters, such as the
“exclusion of admission” and *“naturalization;” and (c) preserving the focus upon the





lawyer’s duty to properly advise the client in light of the client’s particular circumstances,
rather than imposing an equivalent duty upon the trial court itself. While this Court is
obligated to abide by Padilla, it is not obligated to afford new rights that go beyond that
decision, and beyond the requirements of the Constitution, and | would not do so.

CORRIGAN, J., concurs with MARKMAN, J.

I, Corbin R. Davis, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

June 30, 2010 o & Lermio

Clerk







To:  Criminal Issues Initiative and Committee on Justice Initiatives

Re: ADM File No. 2010-16 -- Arguments in Favor of Criminal Issues Initiative Proposal

A workgroup of the Criminal Issues Initiative reviewed the Michigan Supreme Court’s proposed
plea-taking rule changes in light of the U.S. Supreme Court’s ruling in Padilla v. Kentucky. The

Michigan Supreme Court requested comment on proposed Alternative A (requiring a judge to
determine if a defendant and defendant’s attorney have discussed the risk of deportation) and
Alternative B (requiring a judge to advise a defendant that a plea may have deportation or other
immigration consequences and allowing a defendant additional time to consider such consequences).
The workgroup proposed a hybrid approach, encompassing both Alternatives A and B, and
reflecting the presence of unrepresented defendants in district courts and the order in which judges
should advise defendants of immigration consequences and ensure defense counsel’s compliance
with Padilla. The following information is intended to explain the basis for the CII workgroup’s
proposal.

e Promotes Judicial Efficiency

The CII proposal ensures that defense attorneys comply with their duties under Padilla and that
immigrant defendants are aware of the implications of a conviction entered pursuant to a guilty or
no contest plea. This hybrid proposal tracks Alternatives A and B and ensures that pleas will not be
subject to challenge. Under Padilla, if a defendant was not advised of potential immigration
consequences from a guilty plea, a defendant may attempt to reopen the conviction — even years
after it was entered — and have it set aside as Constitutionally-defective. This process takes time and
resources away from courts and prosecutors. Absent the additional protections afforded by
Alternative B, Alternative A alone invites further litigation and drains judicial resources by allowing
defendants to claim that they did not, in fact, have a conversation with their attorney regarding
immigration consequences of, if they did, that the information obtained from their attorney in that
conversation was incomplete or inaccurate. In short, Alternative A and Alternative B work best
together so that pleas are respected.

e Adheres to Language and Meaning of Padilla

The U.S. Supreme Court was explicit in its ruling in Padilla that the Sixth Amendment requires
immigrant defendants to be correctly advised regarding immigration consequences of a guilty plea.
It is not enough for a judge to question, as required by Alternative A, whether a defendant had a
conversation with his or her attorney regarding deportation consequences from a plea. The CII
proposal fully complies with Padilla by ensuring that defense attorneys and their clients have spoken





regarding immigration consequences and defendants have an opportunity to consider those
consequences prior to offering a plea. Justice Stevens, writing for the majority in Padilla, noted that
it is not enough for a defense attorney to inform a defendant regarding immigration consequences
but that information must be accurate. The CII proposal covers both directives as well as ensuring
that district court defendants, many of whom are unrepresented, acknowledge in writing they are
aware that a plea could have deportation and other immigration consequences.

e Protects Individual Rights

The CII proposal provides greater protection of individual rights because it both ensures
communication regarding immigration consequences between defense counsel and defendants and
requires a judge to affirmatively state that a contemplated plea may have immigration consequences
and allows the judge to grant additional time for defendants to explore such consequences. In
addition, Alternative A alone merely requires that the “risk of deportation” be discussed while the
CII proposal places a defendant on notice regarding other consequences, including exclusion from
admission and denial of naturalization. The CII proposal also requires that a judge advise a
defendant regarding potential immigration consequences prior to the colloquy stage of a plea, at
which a defendant affirms the factual basis for a plea, in order to ensure that a defendant does not
admit elements of an offense, which may — even absent a conviction — trigger immigration
consequences solely based on the admission of certain conduct.

¢ Does Not Burden Judges or Prosecutors

The CII proposal does not place any undue burden on judges or prosecutors other than that judges
would merely be required to, first, confirm that a defendant is aware of any immigration
consequences prior to accepting a plea agreement and, second, verify that defense counsel spoke
with a defendant regarding deportation consequences. If a defendant then decides not to take a plea
and proceed to trial, the defendant is simply exercising a right enshrined in the U.S. Constitution. In
fact, the minimal effort required of judges under the CII proposal will save judges and prosecutors
time and effort in the long run by ensuring that pleas are not subject to attack for noncompliance
with Padilla.

¢ Does Not Let Defense Attorneys Off the Hook

The CII proposal affirms the obligation under Padilla for defense attorneys to advise their clients of
deportation consequences, as required by Alternative A. Yet, if Alternative A is the sole
requirement, then defense counsel can merely provide vague advisals of potential deportation
consequences rather than information tailored to the unique facts of each defendant’s immigration





status and potential criminal record. The CII proposal’s adoption of Alternative A and B ensures
that defendants are aware or have an opportunity to become aware that a plea may have immigration
consequences. The CII proposal puts both defense counsel and defendants on notice that
immigration consequences may exist and ensures that Padilla is fully respected.

¢ Criminal Immigrants Will Still be Deported

The CII proposal is not a “Get Out of Jail Free” card for immigrant defendants. In fact, the
amendments to the plea-taking rules will likely have a small effect on how many immigrant
defendants are deported because the immigration laws are very strict and nearly all felonies and
many misdemeanors under Michigan law are classified as “aggravated felonies” subject to mandatory
deportation or constitute “crimes involving moral turpitude”, which may trigger deportation or
other serious consequences. The CII proposal simply allows immigrant defendants charged with
less serious crimes, such as writing bad checks or shoplifting, time to carefully consider their
options. In contrast, Alternative A, if enacted alone, invites immigrant defendants who have
committed deportable offenses to try to delay their deportation by claiming that any conversation
with their defense attorney regarding deportation consequences was not complete or accurate and,
on that basis, their criminal conviction should be reopened.

e Conforms to Majority and Reasoned Approach in Other States

The CII proposal most closely adheres to the approach taken by a majority of states. Of the 19
states which require courts to confirm that a defendant is aware of immigration consequences prior
to acceptance of a plea, 15 states include deportation, exclusion from admission, and denial of
naturalization within the ambit of such consequences.






RECOMMENDATION OF THE ClIl WORKGROUP AS TO CHANGES TO COURT

RULES 6.302 AND 6.610

PROPOSAL:
The Court should accept Alternative B of ADM 2010-16 for amendment to Court Rules 6.302 and
6.610, with the following changes:

Changes as to the proposal for Rule 6.302:

©)

@)

We recommend that the suggested advice to the defendant concerning deportation
consequences occur before the plea colloquy with the defendant. In a guilty plea, the
colloquy between the court and the defendant results in admissions of the defendant as to
the facts which form the basis of the defendant’s guilt. In a nolo contendere plea, the
colloquy consists of stipulated facts or factual findings of the judge that there is a basis for
the defendant’s guilt.

The immigration attorneys in the CII workgroup have confirmed that the admission of a
defendant alone, or factual findings of the court, even without any adjudication of guilt, may
result in deportation. We make the recommendation to move the advice of deportation
consequences to the beginning of the plea because lefore a non-citizen defendant makes an
admission of guilt that could subject him or her to deportation consequences, the court
should inquire into the defendant’s awareness of deportation consequences.

If the suggested advice to a defendant about the deportation consequences of the plea is
moved to a new subsection (3) of 6.302(B), then the advice about the consequences comes
before any admission that may result in deportation consequences. A new subsection (3)
would require renumbering existing subsections (3), (4) and (5) that follow in 6.302(B).

We propose that the language suggested by the Court in Alternative B be added to
subsection (B) as (B)(3) and be modified so it reads as follows:
“(3) a plea of guilty or nolo contendere by someone who is not a citizen may result in

deportation, exclusion from admission to the United States, or denial of naturalization under
the laws of the United States.”

We recommend that the last sentence of Alternative B be omitted, because (1) in  felony

pleas defendants are usually represented by counsel and (2) because of our suggestion
below for an addition to subsection (E).

)

)

We also propose that the language at the end of subsection (B), be changed in two ways,
first, so it conforms to renumbering, and second, to add the advice of deportation
consequences to the plea form:

“The requirements of subrule (B)(3), (B)(4) and (B)(6) may be satisfied by a writing on a
form....”

This change will not require new separate forms from SCAO, but it will require a change to
the existing form. Adding the advice of deportation consequences to the form means that
forms that are now prepared in different languages will contain the advice about deportation
consequences.

We also recommend that, at the end of the plea, the court inquire of counsel whether he or
she has discussed deportation consequences with the defendant. Padilla v Kentucky places the





burden on defense counsel to know the deportation consequences of any conviction of his
ot her client and to advise the client correctly. The court should inquire of defense counsel
at the end of the plea to ascertain that defense counsel has fulfilled his or her duty under
Padilla. 'This can be accomplished by a revision to Subsection (E) similar to that proposed in
ADM 2010-16. Subsection (E) should be broken into two subsections, (1) and (2), with (1)
as proposed in ADM 2010-16, but subsection (2) to read as follows:

“(2) ask whether the defendant’s lawyer and the defendant have discussed the possible risk
of deportation that may be caused by the conviction if the defendant is not a citizen.

Changes as to the proposal for Rule 6.610

(1) We recommend that Alternative B of amendments to Rule 6.610 contained in ADM 2010-16
be accepted by the court. Because many defendants in district court are not represented, we
recommend that the second sentence of Alternative B remain in 6.610, although we do not
believe it is necessary as part of 6.302. Subsection (b) as proposed by the court should be
added to subsection (E)(3) of 6.610.

(2) We also recommend, as with the amendment to 6.302, that the advice to the defendant of
deportation consequences should occur before the colloquy with the defendant establishing
the factual basis for the plea, or else the defendant may admit to an offense that requires
deportation before he has been advised that those consequences exist. If the subsections of
(E) are rearranged—Subsections (2) and (3) of (E) become subsections (1) and (2) and
existing subsection (1) then becomes subsection (3), the advice of deportation consequences
will precede any admissions of the defendant. The subsection (b) proposed would then be
part of (E)(2) and the colloquy with the defendant would be in subsection (E)(3), following
the advice of deportation consequences.

(3) If the sections are rearranged as we suggest, the first paragraph of (E)(4) must be changed in
two ways, first, so we add the advice of deportation consequences, and second, to conform
to renumbering, so (E)(4) will read:

“A defendant or defendants may be informed of the trial rights in subrule (2)(b) and (2)(c) . .

2

This will not require a new separate form from SCAQO, but will require the addition of the
deportation advice to the existing form. As with 6.610, this will also permit forms in
different languages to be available that will clearly advise a pleading defendant of the
deportation consequences.

(4) We recommend that subsection (E)(7), which permits a plea in writing without a personal
appearance of the defendant, be amended to ensure that any defendant who presents a plea
in writing will do so with knowledge that the plea could have deportation consequences.
Subsection (E)(7) should be amended so a new subsection (c) is added, with the existing
subsection (c) becoming subsection (d). Subsection (c) would read as follows:

“(c) the defendant acknowledges in writing that he is aware that a noncitizen defendant who
offers a plea of guilty or nolo contendere to the court risks deportation, exclusion from
admission to the United States, or denial of naturalization under the laws of the United
States.”





(5) Because of the addition of subsection (c) to (E)(7), subsection (E)(9) should be amended so
it reads:
“The State Court Administrator shall develop and approve forms to be used under subrules
(E)(4)(b) and (c) and (E)(7)(b) and (c).
We are not proposing a new separate form be developed, but that the current form used for
written pleas, where the defendant is absent, be amended to add the advice of deportation
consequences.






To: Criminal Issues Initiative (CII) and the Committee on Justice Initiatives (CJI)
FroM: CII Workgroup on Michigan Supreme Court ADM File No. 2010-16

DATE: September 2, 2010

RE: Proposal for Response to ADM File No. 2010-16

The Michigan Supreme Court is proposing rule changes to the plea-taking rules in Circuit and
District Courts, Court Rules 6.302 and 6.610. The changes are proposed in light of the recent
decision of the United States Supreme Court in Padilla v Kentucky, which requires that individuals
who are non-citizens receive correct advice from their counsel as to deportation consequences of
their pleas or convictions.

Although Padilla placed the burden on defense counsel to offer correct legal advice to non-citizens
as to the deportation consequences of guilty pleas and convictions, courts are understandably
concerned that if defendants who are represented are not advised of the deportation consequences
of pleas, defendants may be applying to the courts to set aside their pleas when they are discover
that the plea will result in their deportation There is also a concern, in district court, as to
defendants who are unrepresented and plead guilty.

The Court proposed two alternative changes in ADM File No. 2010-16, Alternatives A and B, and
invited comment. The CII assembled a workgroup of judges, criminal defense trial and appeal
attorneys, immigration attorneys, and a prosecutor. The workgroup reviewed plea-taking provisions
in other states to determine what requirements other states have in place to ensure that non-citizens
are aware of the deportation consequences of pleas of guilty or nolo contendere, and discussed both
Alternatives A and B proposed by the Court.

The workgroup reached a consensus as to a response to ADM File No. 2010-16: the workgroup
supports the adoption of Alternative B, with certain revisions. A detailed memo is provided in these
materials that includes additional rationale for the adoption of Alternative B (see, CII Proposal --
Background).

Also assembled in this PDF package is a copy of the Supreme Court ADM File No. 2010-16 and
this workgroup’s proposal for changes to Rule 6.302 and 6.610.

This workgroup requests the approval of the CII and the CJI to submit the following proposal to
the State Bar of Michigan Board of Commissioners for consideration at their September 29, 2010
meeting.






RECOMMENDATION OF THE ClIl WORKGROUP AS TO CHANGES TO COURT
RULES 6.302 AND 6.610

Rule 6.302 Pleas of Guilty and Nolo Contendere
(A) [Unchanged]
(B) An Understanding Plea. Speaking directly to the defendant or defendants, the court must
advise the defendant or defendants of the following and determine that each defendant
understands:

(1) [Unchanged]

(2) [Unchanged];

(3) a plea of guilty or nolo contendere by someone who is not a citizen may result in

deportation, exclusion from admission to the United States, or denial of naturalization
under the laws of the United States;

(3)¢4)-(5)6) [Renumbered but unchanged.]

The requirements of subrules (B)(3),(B)(4) and (B) {5)(6) may be satisfied by a writing
on a form approved by the State Court Administrative Office. [Remainder unchanged.]

(C) - (D) [Unchanged.]
(E) Additional Inquiries. On completing the colloquy with the defendant, the court must

(1)  ask the prosecutor and the defendant’s lawyer whether either is aware of any
promises, threats, or inducements other than those already disclosed on the record,
and whether the court has complied with subrules (B)-(D). If it appears to the
court that it has failed to comply with subrules (B)-(D), the court may not accept
the defendant’s plea until the deficiency is corrected:; and

(2)  ask whether the defendant’s lawyer and the defendant have discussed the possible
risk of deportation that may be caused by the conviction if the defendant is not a
citizen.

(F) [Unchanged.]





Rule 6.610 Criminal Procedure Generally
(A) - (D) [Unchanged.]

(E) Pleas of Guilty and Nolo Contendere. Before accepting a plea of guilty or nolo contendere,
the court shall in all cases comply with this rule.

(21) The court shall inform the defendant of the right to the assistance of an attorney. If
the offense charged requires on conviction a minimum term in jail, the court shall inform
the defendant that if the defendant is indigent the defendant has the right to an appointed
attorney. The court shall also give such advice if it determines that it might sentence to a
term of incarceration, even if suspended.

(32) The court shall advise the defendant of the following:

(a) the mandatory minimum jail sentence, if any, and the maximum possible
penalty for the offense,

(b) a noncitizen defendant who offers a plea of guilty or nolo contendere risks
deportation, exclusion from admission to the United States, or denial of
naturalization under the laws of the United States. Upon request, the court shall
allow the defendant a reasonable amount of additional time to consider the
appropriateness of the plea in light of the advisement.

(bc) [Relettered but unchanged.]
(3)}€3) [Renumbered but unchanged.]

(4) A defendant or defendants may be informed of the trial rights listed in subrule
B}b)}(2)(b) and (2)(c) ...[remaining unchanged.]

(5) - (6) [Unchanged.]

(7) A plea of guilty or nolo contendere in writing is permissible without a personal
appearance of the defendant and without support for a finding that defendant is guilty of
the offense charged or the offense to which the defendant is pleading if

(@) [Unchanged.]

(b) the defendant acknowledges guilt or nolo contendere, in a writing to be placed
in the district court file, and waives in writing the rights enumerated in subrule

3¥h3(2)(b); and

(c) the defendant acknowledges in writing that he is aware that a noncitizen
defendant who offers a plea of quilty or nolo contendere to the court risks






deportation, exclusion from admission to the United States, or denial of
naturalization under the laws of the United States

£e)(d) [Relettered but unchanged.]
(8) [Unchanged.]

(9) The State Court Administrator shall develop and approve forms to be used under

subrules (E)(4)(b) and (c) and (E)(7)(b) and (c).
(F)-(H) [Unchanged.]





