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L Facts.

The accused in this case was detailed two counsel, one was an active duty U.S. Marine |
Corps Lieutenant Colonel —LtCol Colby Vokey- and the other an active duty U.S. Marine Corps
Major -Maj Haytham Faraj. Both officers had service time as ground combat officers before
becoming attorneys,

LtCol Colby Vokey and.Maj Haytham Faraj were detailed to the case on 11 and 17
January 2006 respectively. At the time of his detailimg, LtCol Colby Vokey was in the billet of
Regional Defense Counsel for the Western Region. Maj Haytham Faraj was the Senior Defense
Counsel at Legal Team Echo, Camp Pendleton, CA. Both officers were scheduled to retire from
active duty on February 1, 2008. As this case lingered with the development of issues that were
appealed by the government to the NMCCA and higher. Both detailed counsel requested and
extended their retirement dates until May 1, 2008. In April of 2008 both officers requested
further extensions until August 1, 2008. Both officers desired to continue to represent their
client, SSgt Wuterich. The extensions were, therefore, requested in order to continue
representation. On August 1, 2008, Maj Faraj was retired and went into private practice. LtCol

Colby Vokey requested another extension and remained as the sole detailed counsel on the case.
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LtCol Vokey’s request for an extension was approved until November 1, 2008, with an
admonishment from Col Patrick Redmon that he would receive no more extensions. LtCol
Vokey sought to persuade Marine Corps manpower that he was ethically and duty bound to
remain on the Haditha case to represent his client. But he was told that he would receive no
more extensions.

LtCol Vokey was a key member of the defense team and invaluable to the preparation of
the defense in this case. He is the only attorney that traveled to Iraq to conduct a site visit. He
walked through the houses where the alleged crimes occurred. He walked through the town of
Haditha and took photos. He traveled by foot and vehicle along routes Viper and Chestnut. He
studied the terrain, visibility from the roads, distances to the houses and environmental
conditions. He also entered all the houses where the alleged unlawful shootings occurred. He
deposed all the Iraqgi witnesses and interviewed numerous other bystanders and percipient
witnesses that were present but unknown. Throughout the period of the site visit and the conduct
of the depositions, LtCol Vokey was accompanied by SSgt Wuterich who provided him key
information and assisted him in his survey of the area and his interview of the witnesses.

LtCol Vokey also took on a sizable portion of the case preparation. He interviewed
numerous witnesses who are located in the U.S. He spent hundreds of hours getting to know
SSgt Wuterich and his family to better understand his character and personality so that he may
genuinely advocate for his client.

When LtCol Vokey was denied his request to continue to represent SSgt Wuterich, and
admonished his requests for extension would no longer be approved, he retired from the Marine
Corps. Unsure of the status of his requested extensions he sent his family to his home state of

Texas so that they may have some stability while he waited, With his family gone but with the
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continuing desire to continue to represent SSgt Wuterich, LtCol Vokey moved a towable trailer
to the camp grounds at Lake O’Neill aboard Camp Pendleton to live in as he awaited trial. LtCol
Vokey was devoted to representing SSgt Wuterich and SSgt Wuterich was wholly satisfied with
that representation. With SSgt Wuterich as his sole client, LtCol Vokey devoted all his working
hours to preparing the case. He was in the process of turning the RDC billet over to his
replacement, allowing him even more time to prepare the case.

When his last request for an extension was denied, out of time and without other options,
LtCol Vokey packed the remainder of his personal gear and left the Camp Pendleton area in
August of 2008. He called SSgt Wuterich to notify him that he was being forced to leave. SSgt
Wauterich was left wondering what happened to his lawyers, and voiced that concern,

LtCol Vokey left Camp Pendleton and headed to Texas to join his family and to seek
employment. He searched unsuccessfully for weeks because he neglected to prepare himself for
his post military career as he dedicated all his time to preparing SSgt Wuterich’s case. In
‘ October of 2008, Mr. Vokey was offered a position with the Law Firm of Fitzpatrick, Hagood,
Smith and Uhl, LLP. This is the same finmn that represented Sgt Hector Salinas. Sgt Hector
Salinas is one of the shooters alleged to have fired on some of the people killed on November 19,
. 2003, facts that were the basis of the charges against the accused in this case. He was also the
only Marine to witness the sniper firing from the vicinity of one of the houses soon to be cleared
by him and his Marines. It was at Sgt Salinas’s insistence that his platoon commander
authorized the clearing of the Iraqi houses to the south of the site of the initial attack on the
Marines.

Recognizing the conflict between his previous representation of SSgt Frank Wuterich and

employment with the law firm representing a witness who may be adversarial in the case, Mr.
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Vokey discussed with $Sgt Wuterich the fact that a conflict now existed. He explained that he
would try his best to assist but that SSgt Wuterich had to understand that a conflict existed. Left
without recourse as to representation, SSgt Wuterich accepted that initial assessment.

The case wallowed as issues were being appealed and re-appealed between CBS and the
Government from February 2008 and December 2009.

In December of 2009, CBS relented and turned over the CBS 60 Minutes outtakes sought
by the Government. On May 13 and 14 of 2010, both sides were back in court without a detailed
counsel. Mr. Vokey made an appearance as a civilian counsel though he took no active
participation. Subsequent to that appearance, the defense team began to prepare the case again
and realized the conflict that now existed in having Mr. Vokey on the team.

Concurrent with the realization of the conflict, the defense team became aware of the
NMCCA decision in the case of U.S. v. Hutchins which essentially rejected EAS as the basis for
severiﬁg the attorney client relationship. Like the facts in Hutchins there was nothing
extraordinary that would have prevented the government from continuing LtCol Vokey on active
duty as he had repeatedly and forcefully requested. By contrast, the Government trial team kept
two reserve judge advocates on active duty so that they may continue to work on the Haditha
case —LtCol Paul Atterbury and LtCol Sean Sullivan, Both officers are reservists who were
extraordinarily extended and allowed to reach sanctuary for the purpose of retirement.

By forcing the two detailed defense counsel off active duty, the defense lost the
advantage of proximity to witnesses, the advantage of having an office space adjacent to the
courthouse, the authority inherent to the rank of two field grade officers to request resources,
witnesses and engage in trial negotiations, the irreplaceable impact the credibility, respect and

command presence of an attorney in uniform decorated with numerous personal awards and
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campaign ribbons would have on a panel of jurors, and the loss of ready access to the tens of
thousands of documents located at offices adjacent to the courthouse. Both Mr, Vokey and Mr.
Faraj live in different states than the state in which the court-martial is being held. The trial
counsel wielded their governmental powers to delay the case by filing an appeal that yielded
evidence of no additional prosecutorial value but that caused the loss to the accused of two -
detailed counsel. At the same time, trial counsel applied the same powers to delay transfers of
trial counsel and make extraordinary extensions of active service of reserve prosecutors who
reached retirement sanctuary just so they may remain on the case.

SSgt Wuterich was informed by both LtCol Vokey and Maj Faraj that they may be
leaving acﬁve duty if the Marine Corps did not keep them on. SSgt Wuterich expressed his
desire that both detailed counsel remain on his case as detailed counsel. He was told that
although he has a right to continue his attorney-client relationship, discharge of the two officers
from active duty would sever that A-C relationship with his detailed counsel. He was further
assured by both officers that they would not abandon him but that the relationship would not be
as detailed counsel. SSgt Wuterich was never informed that he had a right to object to the
impending departure. Both his military lawyers explained to him that although that it is his right
to have counsel of his choosing, the Government was refusing to continue to allow them to serve
as his detailed counsel.

LtCol Vokey and Maj Faraj raised the issue in court on numerous occasions and
submitted affidavits as part of the Defense’ challenge to the jurisdiction of the NMCCA to hear
the Article 62 appeal on the CBS outtakes issue because the delay would sever their attorney-
client relationship with SSgt Wuterich which would prejudice his defense. See United States v.

SSgt Frank D. Wuterich, Crim. App. No 200800183, P. 17 (dissenting opinion). In her dissenting
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opinion Judge Ryan identifies and discusses the issue of the prejudicial impact delay will have
on the defense through the loss of counsel that the Government also conceded in its oral
argument before the Court of Appeals for the Armed Forces.

SSgt Wuterich did not request that his attorneys withdraw from the case. Furthermore,
no good cause existed to sever the attorney-client relationship between SSgt Wuterich and his

detailed counsel.

IL Discussion.

a. WHETHER AN ACCUSED’S RIGHT TO COUNSEL IS VIOLATED WHEN

HIS DETAILED MILITARY COUNSEL, OVER THAT COUNSEL’S OWN

OBJECTIONS, IS DISCHARGED FROM ACTIVE DUTY SEVERING THE

ATTORNEY-CLIENT RELATIONSHIP WITHOUT THE EXPRESS CONSENT

OF THE ACCUSED AND BARRING A SHOWING OF GOOD CAUSE FOR THE

SEVERANCE OF THE RELATIONSHIP,

The Sixth Amendment to the United States Constitution affords a Defendant the right to
be represented by counsel in a criminal proceeding and recognizes a qualified right to choose
that counsel. United States v. Swafford, 512 F.3d 833, 839 (6" Cir. 2008) (internal citations
omitted). Where no factors exist to lead the court to believe that representation by a certain
attorney will have an adverse impact on the integrity of the proceeding, a court commits a
fundamental constitutional error that can never be harmless by denying a defendant his or her
attorney of choice. United States v. Gonzalez-Lopez, 548 U.S. 140, 149-51 (2006) (holding that
district court erred in denying pro hac vice motion of defendant’s counsel of choice and
reversing defendant’s conviction).

The right to counsel of one’s own choosing is a settled issue under the Sixth Amendment

to the United States Constitution barring extraordinary circumstances. “The right to effective
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assistance of counsel and fo the continuation of an established attorney-client relationship is
Jfundamental in the military justice system.” United States v. Hutchins, NMCCA 200800393 at
7(En Banc)(Emphasis in original) (Citing United States v. Baca, 27 M.J. 110, 118 (CM.A.
1988)) (internal citations omitted). Whether an established attorney-client relationship is
properly severed is a question of law which we review de novo. United States v. Allred, 50 M.J.
795, 799 (N.M.Ct.Crim.App. 1999). When the Government decided to take an interlocutory
appeal on an evidentiary matter in this case, it had an obligation not to disturb the status quo of
the defense team representing SSgt Wuterich. Instead, it went to extraordinary lengths to
maintain the status quo of the trial counsel team who are all fungible and refused to extend
detailed counsel on active duty so that they may continue to represent SSgt Wuterich,

SSgt Wuterich had an absolute right to keep his detailed counsel once that relationship was
formed. Although a military accused does not have a right to select a detailed counsel of his
choosing, once counsel is detailed and A-C forms an accused has an inviolable right to keep that
attomey. When SSgt Wuterich was arraigned he was explained his rights by the Military Judge
he was told “SSgt Wuterich, you have the right to be represented by LtCol Vokey and Maj Faraj,
your detailed military defense counsels. They are provided to you at no expense to you.” See
DA PAM 27-9 at 2-1-1. The notification of rights provided by the judge at an arraignment
originates under Article 27 of the Uniform Code of Military Justice and is enabled through
R.C.M. 506(a) which grants an accused a right to counsel or an individual military counsel.
Once an attorney-client relationship forms, a detailed counsel may only be excused upon request
of the accused under R.C.M. 505(d)(2)(B)(ii), or upon a showing of good cause. R.C.M.

505(d)(2)B)(iii). The unanimous en banc decision by the NMCCA in United States v. Hutchins,
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definitively rejects a detailed counsel’s end of active service, and by extension retirement, as
good cause to sever the attorney-client relationship.

Permitting the Government to discharge military counsel, thereby terminating an
accused’s right to detailed counsel, would render the right to detailed counsel meaningless. If
the relationship could be severed by governmental actions, such as severance of the attorney-
client relationship through an involuntary discharge or even a voluntary discharge of detailed
counsel, it would give the Government the unhindered power to take certain actions that would
inevitably result in the release of counsel. Reassignments, deployments, delays, transfers, and
discharges would all enable the Government to manipulate the process to rid itself of effective
defense counsel. Even if the Government did not act with a nefarious purpose, the appearance of
impropriety would cast grave doubt on the military justice system. See United States v. Allen, 31
M.J. 572,590 (N.M.C.M.R. 1990), aff'd, 33 M.J. 209 (C.M.A. 1991). Permitting such an
outcome from Governmental action eviscerates the right to detailed counsel. Government
counsel and Convening Authorities unhappy with a vigorous defense, as was happening in this
case and as previously occurred in the Hamdaniya! case of U.S. v. Trent Thomas, could simply
file interlocutory appeals, delay trials to await defense counsel’s discharge or cause the transfer
of defense counsel to sever the attorney client relationship.

Throughout early 2008, LtCol Vokey and Maj Faraj recognized that their pending
discharges raised a problematic matter with respect to the A-C relationship in the case and
requested delays to their retirement. They were both extended a few months but were then

sternly warned that no further extensions would be granted. See Exhibit

! Mr. Faraj represented Cpl Trent Thomas in a murder trial arising out of events in Hamdaniya Iraq. That case was
tried against the same trial team which demonstrated visible consternation when the members returned findings and
a sentence favorable to the defense.
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The denial of the requests of defense counsel to extend on active duty not only ended the
attorney client relationship, it had effects that went far beyond those immediately obvious. The
defense team in this case was assigned a file room in the defense building t(') store and organize
their case files. They were also assigned a defense clerk, an NCO whose sole duty was to keep
files organized and manage the case file. When both detailed counsel left the case, the clerk
assigned to the case was also reassigned. The case file was left in the file room to be taken over
by a new detailed counsel who was not assigned until July of 2010, who is located at a base
about 30 miles away, and who was assigned to satisfy the military judge’s constant inquiries of
the government as to why no detailed counsel was yet assigned as late as May of 2010. The files
have since been moved; some have disappeared, and what remains lack any sense of
organization.

Continuity on the prosecutor’s side, on the other hand, continued undisturbed. The same
Trial Counsel remain on the case supported by an army of assistants. They continue to be
located at the same building aboard the same base with access to witnesses and evidence.
Although the defense has no access to their files, one can only imagine that after two years, their
case file would be even more organized and their trial preparations complete.

b. WHETHER THE IMPROPER SEVERANCE OF THE ATTORNEY CLIENT

RELATIONSHIPS PREJUDICES THE ACCUSED’S STATUTORY RIGHT TO

COUNSEL SO THAT THE ONLY REMEDY TO THE GOVERNMENTAL

ACTION IS DISMISSAL OF THE CASE.

The right to counsel is inviolate under the Sixth Amendment to the U.S. Constitution,
Amend. Sixth, U.S. Constitution. See Scott v. Illinois, 440 U.S. 367 (1979). Article 27 of the
U.C.M.J. and R.C.M. 506(a) incorporate those constitutional rights and extends them to military

defendants. The President went further in providing military defendants with counsel rights by
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mandating that each military accused benefit from the representation of detailed counsel
regardless of indigency. Id. The right to effective assistance of counsel and to the continuation
of an established attormey-client relationship is fundamental in the military justice system.”
United States v. Baca, 27 M.J. 110, 118 (C.M.A. 1988). In U.S. v. Hutchins, the Navy Marine
Court of Criminal Appeals addressed the propriety of the severance of an attorney client
relationship for good cause 68 M.J. 623 (N.M.Ct.Crim.App. 2010). Finding that end of active
service can never be good cause to sever an attorney-client relationship, the court set aside the
findings and sentence. Id. In this case, the attorney client relationship was severed despite a
herculean effort to continue representation by the detailed counsel - namely LtCol Colby Vokey.
He submitted numerous requests to extend his retirement date so that he may continue to
represent SSgt Wuterich. He moved into a trailer located at a camp ground. He made calls,
pleading his case to manpower, to persuade the decision-maker to allow him to remain on active
duty to represent his client but to no avail. Release of a defense counsel from active duty should
occur only with the approval of the military judge for good cause, or with the "express consent”
of the accused. United States v. Hutchins, 68 M.J. 623, 628 (N-M.C.C.A. 2010). "Good cause"
is defined to include, "physical disability, military exigency, and other extraordinary
circumstances which render the . . . counsel . . . unable to proceed with the court-mnartial within a
reasonable time.” 'Good cause' does not include temporary inconveniences which are incident to
normal conditions of military life. Id. at 628-9. (citing Rule for Court-Martial 505(f), Manual
for Courts-Martial, United States (2005 ed.). There can be no greater example of normal
conditions of military life than the commonality of an end of service of a military member. All
military members eventually end their military service. The majority join with the knowledge of

an exact day of when their service will end. The inilitary services know exactly when members

10
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are scheduled to be discharged or retired. Accordingly, such an event is common, regular and
countenanced as a part of everyday military life. Defense counsel in this case recognized that
their ending service would interfere with their obligation to represent their client. They notified
the Government and requested extensions. Instead of assisting the defense la;vyers in extending
their retirement dates so that they may continue to represent their client, the government impeded
any further extentions. Meanwhile, trial counsel were extended in their assignments even though
the prosecution has no right to any particular counsel. One reservist trial counsel in the same
rank as the senior detailed defense counsel was extended on active duty until he reached
sanctuary for retirement - an event so rare that it only happens in the most extraordinary of
circumstance because it disrupts the statutory limits on the number of officers each military
service may have on active duty under Title 10 of the United States Code. Going to such
extraordinary lengths to keep the prosecution team together while ignoring the case law
counseling that excusal for good cause be authorized “only in cases where there exists ‘truly
extraordinary circumstance[s] rendering virtually impossible the.continuation of the established
relationship.” Hutchins, 68 M.J. 629. (Quoting United States v. Iverson, 5 M.J. 440, 442-443
(C.M.A. 1978).

The circumstances in this case, on the other hand, were quite ordinary. The Government
had advance warning and a compelling reason to act. But even in the absence of warning of the
impending separations, they were still required to act. Instead, they failed to act, causing the
severance of the attorney client relationship while going to unusual lengths to overcome statutory
hurdles to keeping reserve officers on active duty when the actions served the interests of the
Government. Such astonishing efforts in service of the prosecution and to the detriment of the

defense in violation of the accused’s fundamental statutory right to the same detailed counsel he

11 ,
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was assigned and whom he desired to continue to represent him calls for a remedy worthy of the
violation and the misconduct. Moreover, in light of the Hutchins decision that clearly defined
the “good cause” requirement for governimental severance of the attorney-client relationship, the
only remedy available to this court is dismissal of the charges with prejudice because that
relationship can now never be restored.

¢. WHETHER THE HARM OR PREJUDICE RESULTING FROM THE

GOVERNMENTAL ACTION IN IMPROPER SEVERING THE ATTORNEY-

CLIENT RELATIONSHIP BETWEEN ACCUSED AND DETAILED COUNSEL

IS REMEDIED WHEN THE SAME COUNSEL CONTINUES

REPRESENTATION AS A CIVILIAN.

The only appropriate remedy in the case is dismissal of the charges. See United States

v. Hutchins, 68 M.J. 623 (N.M. Ct. Crim. App. 2010). The continued servicé of previously
detailed counsel in a civilian capacity is insufficient to satisfy the requirement established by
Atticle 27 of the U.C.M.J. and R.C.M. 506(a). The Rule specifically affords a right to civilian
counsel gnd detailed counsel. S$Sgt Wuterich was detailed counsel. Those counsel were LtCol
Vokey and Mr. Faraj. Once the two detailed counsel formed an attorney client relationship with
the client, their dismissal could only be effectuated through the client or by a showing of good
cause before a military judge. R.C.M. 505(d)(2)(B). Good cause has already been discussed,
supra. Improper governmental action or inaction resulted in severing the A-C relationship
between detailed counsel and the accused. The Government should not be permitted to benefit
from an action that was in clear and direct contravention of the law. See United States v. Lewis,
63 M.J. 405, 415 (C.A.AF. 2006) (holding that whatever remedies are available would be
insufficient because the government’s objective of unseating the military judge had been

achieved thus requiring a dismissal of the charges with prejudice).
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Even if R.C.M. 506(a) permitted replacement for a detailed counsel with a civilian
counsel with the consent of the accused, continued representation of the accused by LtCol Vokey
18 prohibited under JAGINST 5803.1B and Title 18 U.S.C. 203. The regulation and the statute in
essence prohibit a reserve or retired officer from representing a client for compensation if
representation began while the officer was in government service. The only way for LtCol
Vokey to continue to represent SSgt Wuterich is to do so without collecting compensation. And
although the JAGINST authorizes compensated representation if the officer seeks permission
from the JAG beforehand, Government counsel in this case accused the former detailed counsel
in the case of United States v. Hoeman of cthical violations and solicitations of a federal offense
when the civilian counsel in that case suggested the government pay the former detailed counsel
an hourly retainer to resolve an improper severance of an attorney-client relationship.

There is no adequate remedy available in this case except a dismissal of the charges. The
Government has achieved its objective of severing the client from the effective representation of
two experienced detailed counsels, The two detailed counsel were senior in rank to the most of
the trial counsel. They wielded the authority inherent to their field grade ranks. They had little
or no additional duties but preparing for this case. They had access to resources, witnesses, the
case file, and enjoyed the credibility associated with appearing in a uniform before members.
SSgt Wuterich will never have the benefit of such representation even if both lawyers continued
to represent him as civilians. SSgt Wuterich has been irreparably prejudiced by the
Government’s improper conduct which may only be ameliorated by dismissal of the charges
with prejudice.

Finally, if the destruction of SSgt Wuterich’s defense team is not prejudicial, why then

did the Government keep their trial team together? LtCol Sullivan has been kept on active duty
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even though he is a reservist, specifically to pros-ecute this case. And Major Gannon has been
kept in the same location for over four years to also prosecute the case. These facts alone
concede the prejudice of breaking up a defense team because the government refuses to allow the
break-up of the prosecution team.
III. Evidence.
Exhibits
a. Email to Ltcol Vokey dtd May 16, 2008, denying request to extend
b. United States v. Hutchins, 68 M.J. 623 (N.M.Ct. Crim. App. 2010)
¢. Government brief regardiﬁg loss of counsel in the case of United States v.
Hohman.
d. CAAF decision in United States v. Wuterich, CAAF No. 086006; Judge Ryan M.
Dissenting opinion; CBS Broadcasting Inc. v. Navy Marine Corps Court of
Criminal Appeals et al. and In re Frank Wuterich, No. 08-0821/MC
e. LtCol Vokey C. and Maj Faraj H. Affidavit to the Court of Appeals for the Armed
Forces CBS Broadcasting Inc. v. Navy Marine Corps Court of Criminal Appeals
et al. and In re Frank Wuterich, No. 08-0821/MC.
IV.  Relief Requested.

Wherefore, the accused, by and through undersigned counsel, requests that all charges
and specifications be dismissed with prejudice for violation of the accused right to counsel under
the Sixth Amendment to the U.S. Consiitution and Article 27 of the UCM]J as implemented by
R.C.M. 506(a)

V. Oral Argument,

Respectfully requested.

14 -
APPELLATE EXHIBIT X.( (.

PAGE__LE __OF |20




By: _ /S/ 26 August 2010
Haytham Faraj Date
Attorney for Plaintiff

1800 Diagonal Road

Suite 210

Alexandria, VA 22314

Tel 888-970-0005
Fax 202-280-1039

Email: Haytham@puckettfaraj.com
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CERTIFICATE OF SERVICE

I certify that a copy of this document was served upon government counsel on August 26,
2010.

By: __ /S/ 26 August 2010
Haytham Faraj Date
Attorney for Plaintiff

1800 Diagonal Road

Suite 210

Alexandria, VA 2314

Tel 888-970-0005

Fax 202-280-1039

Email: Haytham@puckettfaraj.com
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Marshall Maj Meridith L

From: Colby Vokey [vokeycc@yahoo.com]

Sent: Wednesday, August 25, 2010 10:02 PM

To: Marshall Maj Meridith L; Neal Puckett; Haytham Faraj
Subject: Fw: Request for modification of retirement

————— Forwarded Message ----

From: Vokey LtCol Colby ¢ <colby.vokey@usmc.mils>

To: vokeycc@yahoo.com; Vokey LtCol Colby ¢ <colby.vokey@usmc.mil>
Sent: Sat, June 21, 2008 11:57:32 PM

Subject: FW: Request for modification of retirement

patrick.redmon@usmc.mil

703-784-9300

sheila.arritt@usmc.mil

703-784-9325/6 .
Andre.a.robinson@usmc.mil

760-763-5071

————— Original Message-----

From: Redmon Col Patrick L

Sent: Monday, May 19, 2008 4:59

To: Arritt GS09 Sheila A; Vokey LtCol Colby C

Cc: Robinson ¢S06 Andre A

Subject: RE: Request for modification of retirement

Sheila:

Roger below. Like I said last week, I don't want to get into a situation where we (USMC
collectively) are bumping this retirement date out "30 days at a time" all summer long.

LtCol Vokey: 1 August is your official retirement date. You need to make sure you pass

on the all the details to your relief. 7You need to understand the "hoop jumps and drama"
that results from changes to your retirement date. In fact, I'll guess that your pay has
been/will be somewhat jacked up between now and Christmas...

V/R

Col pPatrick Redmon
DSN 278-9300

----- Original Message-----

From: Arritt GS09 Sheila A

Sent: Monday, May 19, 2008 7:21 AM

To: Vokey LtCol Colby C; Redmon Col Patrick L

Cc: Robinson GS06 Andre A

Subject: RE: Request for modification of retirement

Col Redmon,

Based on our conversation on Friday and below email I will run LtCol Vokey mod approval
for 1 Aug 08 vice 1 Jul o¢8.

Sheila

----- Original Message-----

From: Vokey LtCol Colby C

Sent: Saturday, May 17, 2008 2:16

To: Arritt GS09 Sheila A; Redmon Col Patrick L

Cc: Robinson GS06é Andre A

Subject: RE: Request for modification of retirement
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Thank you for taking the time to speak with me today and letting me know that my
retirement extension was granted. As you know, I am delaying my retirement so that I may
complete my Haditha court-martial as a defense counsel. While it is still uncertain as to
when the trial will begin, it seems likely that it won't begin until at least mid-June.

as such, I believe that a 1 July retirement date is no longer sufficient.

Mrs. Arritt,

As a result, I regquest that my retirement date be moved tec 1 August instead.
Given the current situaticon, I believe that a 1 August retirement date will allow
sufficient time for me to complete the case prior to departing.

Thank you for your patience and understanding regarding my situation.

V/R
LtCol Vokey

Lieutenant Colonel Cclby . Veokey, U.S. Marine Corps Regicnal Defense Ccunsel, Western
Region P.O. Box 555240 Camp Pendleton, CA 92055-5240

(760) 725-3744

(760) 725-4162 (fax)

(760) 213-4982 (cell)

colby.vckey@usme.mil

————— Original Message-----

From: Arritt GS0% Sheila A

Sent: Friday, May 16, 2008 11:03

To: Vokey LtCcl Colby C

Subject: Request for modification of retirement

LtCol Vckey
At yocur convenience can you give me a call to discuss your retirement date.

Mrs. Sheila Arritt

Asst Supervisor

Officer Retirement Branch, HQMC
Comm {703) 784-9324/5/6

DSN 278-9324/5/6

email: sheila.arritt@usme.mil

FOR OFFICIAL USE ONLY (FOUO): This document may contain Prctected Personal Information
(PII) covered by the Privacy Act of 1974. This information must be protected from
unauthorized access/disclosure. When retention of this document is no leonger required, it
must be properly destroyed by shredding or burning, and will not be disposed of in trash
or recycling containers.
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UNITED STATES NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS
WASHINGTON, D.C.

Before
THE COURT EN BANC

UNITED STATES OF AMERICA
V.

LAWRENCE G. HUTCHINS III
SERGEANT (E-5), U.S. MARINE CORPS

NMCCA 200800393
GENERAL COURT-MARTIAL

Sentence Adjudged: 3 August 2007,

Military Judge: LtCol Jeffrey Meeks, USMC.

Convening Authority: Commanding General, U.S. Marine Corps
Forces Central Command, MacDill Air Force Base, FL.

Staff Judge Advocate's Recommendation: LtCol G.W. Riggs,
USMC .

For Appellant: Capt Jeffrey Liebenguth, USMC,; Capt S. Kaza,
USMCR.

Eor Appellee: Capt Mark Balfantz, USMC; Mr. Brian Keller,

22 April 2010

GEISER, S.J., delivered the opinion of the court in which
REISMEIER, C.J., MITCHELL and CARBERRY, S.JJ., and PERLAK, J.,
concur. MAKSYM, S.J., filed a concurring opinion joined by BEAL,
J. BOOKER, S.J., filed an opinion concurring in the result.
PRICE, J., filed an opinion concurring in part and dissenting in
part.

GEISER, Senior Judge:

A general court-martial with enlisted representation
convicted the appellant, contrary to his pleas, of conspiracy,
making a false official statement, unpremeditated murder, and
larceny, in violation of Articles 81, 107, 118, and 121, Uniform
Code of Military Justice, 10 U.S.C. §§ 881, 907, 918, and 921.
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The approved sentence was for reduction to pay grade E-1,
confinement for 11 years, and a dishonorable discharge.

The appellant raised three assignments of error.' After
reviewing the record and considering the parties’ pleadings, this
court specified two additional issues and requested briefing by
the parties.? On 20 May 2009, after supplemental briefing by the
parties, this court ordered a DuBay' hearing into the court's
first specified issue involving the appellant’s representation by
Captain (Capt) Bass. The ordered DuBay hearing was conducted 18-
20 August 2009. This court received the authenticated record of
the hearing, to include the military judge's Findings of Fact and
Conclusions of Law, on 5 November 2009. The parties were
provided time to submit additicnal briefs.

We have considered the record of trial, the various
pleadings of the parties, and the record of the DuBay hearing.
For the reasons cited below, we conclude that the military gudge
erred when he permitted proceedings to continue after Capt Bass
ceased representation of the appellant without either the
appellant’s knowing release or a finding of good cause by the
military judge. Under the specific facts of this case, we find
that any attempt to assess specific prejudice arising from Capt
Bass’ unauthorized departure would be speculative. We will,
therefore, presume prejudice. We do not reach the issue of
whether another set of facts and circumstances would permit a
non-speculative assessment of prejudice. We will set aside the
findings and sentence in our decretal paragraph and return the

' I. WHETHER THE MILITARY .JUDGE ERRED WHEN HE REFUSED TQ INSTRUCT THE MEMBERS
THAT THEY COULD CONSIDER THE IMPACT OF THE OPERATIONAL ENVIRONMENT ON THE
APPELLANT'S STATE OF MIND AND PERCEPTIONS FOR THE CHARGE OF VOLUNTARY
MANSLAUGHTER, WHERE APPELLANT WAS SUFFERING FROM POST-TRAUMATIC STRESS
DISORDER, ACUTE SLEEP DEPRIVATION, WAS IN A STATE OF CONSTANT PROVOCATION, AND
HIS CHAIN OF COMMAND CREATED A CLIMATE OF ACCEPTANCE TOWARDS VIGILANTISM AND
ABUSE OF SUSPECTED INSURGENTS.

II. WHETHER THE MILITARY JUDGE ERRED WHEN HE DENIED THE DEFENSE CHALLENGE FOR
CAUSE AGAINST A MEMBER WHO HAD BEEN IN CHARGE OF PRE-DEPLOYMENT URBAN WARFARE
TRAINING FOR THE APPELLANT AND HIS ALLEGED CO-CONSPIRATORS, WHERE THE QUESTION
OF APPROPRIATE TACTICS IN URBAN WARFARE WAS AN ESSENTIAL ISSUE AT TRIAL.

ITI. WHETHER THE MILITARY JUDGE ERRED WHEN HE DENIED THE DEFENSE MOTION TO
SUPPRESS THE APPELLANT'S CONFESSION, WHERE THE APPELLANT HAD PREVIOUSLY
TERMINATED AN INTERROGATION AND REQUESTED THE ASSISTANCE QOF COUNSEL, BUT WAS
INSTEAD KEPT IN SOLITARY CONFINEMENT FOR SEVEN DAYS WITHOUT ACCESS TO COUNSEL
AND THEN RE- INTERROGATED,

® IV. WAS THE APPELLANT'S RELEASE OF CAPTAIN BASS FROM FURTHER REPRESENTATION
VALID, AND IF NQOT, DID GOOD CAUSE EXIST FOR TERMINATING THE ATTORNEY-CLIENT
RELATIONSHIP IN THE ABSENCE OF RELEASE? IF A VALID RELEASE OR GOOD CAUSE DOES
NOT EXIST, WHAT IS THE PREJUDICE TO APPELLANT?

V. DID THE MILITARY JUDGE ERR BY CONDUCTING A CLOSED SESSION OF COURT WHEN THE
GOVERNMENT HAD NOT ASSERTED A CLAIM OF PRIVLEGE PURSUANT TO MIL. R. EVID. 5057
IF SO, WHAT IS THE PREJUDICE TO THE APPELLANT?

® United States v. DuBay, 37 C.M.R. 411 (C.M.A. 1987).
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record to the Judge Advocate General with a rehearing authorized.
Arts. 59(a) and 66(c), UCMJ.

Background

The appellant was charged and found guilty, inter alia, of
conspiring with Marines in his squad to kidnap and murder an
Iragi man in Hamdaniyah, Iraqg, in April 2006. The appellant was
also charged and found guilty, along with several of his squad
members, of carrying out the murder on 26 April 2006.

Assignment of Counael

In June 2006, pursuant to the convening authority’'s standing
policy of deta111ng two trial defense counsel for all courts-
martial involving a murder charge arising from this incident,®
the appellant was detailed Ca t G. Bass, USMC, and Lieutenant
Colonel (LtCol) Smith, USMC.® The appellant was ultimately
arraigned on 7 December 2006. After the initial session of
court, trial proceeded on 27-28 February 2007, 26 March 2007, 11-
13 June 2007, 11-12, 23-27, 30-31 July 2007, and concluded on 1-3
August 2007. Capt Bass did not represent the appellant after 25
May 2007 when he began a terminal leave period. Record at 454.
His terminal leave ended upon his release from active duty on 1
July 2007.

Prior to the 11 June 2007 session of court, Capt Bass had
not been properly released from representing the appel lant. At
an Article 39(a) session the following discussion occurred:

MJ: . . . Captain Bass is currently not present. |
have been informed by counsel that he arrived at his
Expiration of Active Service in the Marine Corps. and
has been discharged from the Marine Corps and has been
relieved as detailed defense counsel in this case; and
has been replaced by Lieutenant Colonel Cosgrove.

ADC: Yes, sir. Captain Bass reached the end of his
obligated service. He has been relieved of
representation of Sergeant Hutchins.

Record at 449. The military judge then asked Trial Defense
Counsel (TDC) when Capt Bass left active duty. The remaining
detailed counsel indicated that he was “not sure of the exact
date, Your Honor. I know that he was - - executed orders to - -
on terminal leave some time around the - - before the Memorial

‘ Declaration of Regional Defense Counsel of 17 March 2009 at 2, filed on 18
March 2009 with Appellant's Consent Motion to Attach, which Motion was granted
on 27 March 2009; Record at 453.

* The appellant also hired a civilian counsel.
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Day holiday. [ know that, sir. Some time probably around the
25th of May: that could be off a few days one way or the other.”
Id. at 454.°

The Military judge then explained to the appellant that the
he had:

MJ: . . . the right to [be represented by] all of your
detailed defense counsel including Captain Bass;
however, once Captain Bass leaves active duty, there's
no way that the Marine Corps can keep him on as your
detailed defense counsel. Do you understand that?

ACC: Yes, I do, sir.

MJ: Have you discussed this issue with [your civilian
defense counsel] and Lieutenant Colonel Smith?

ACC: In detail, sir.

MJ: Okay. Do you have any objection to proceeding at
this point?

ACC: No, 1 do not, sir.
Id. at 454-55.

After the initial pleadings were submitted to this court, we
concluded that a post-trial hearing into the facts and
circumstances involved in the apparent severance of the attorney-
client relationship between the appellant and Capt Bass was
warranted. A DuBay hearing was ordered, at which the presiding
military judge heard the testimony of Ca t Bass, his co-counsel,
and the (Regional Defense Counsel (RDC) assoc1ated with the case.
The military judge made written findings of fact and conclusions
of law,” and authenticated the record. The following findings of
fact contained in Appellate Exhibit Cl. are supported by the
record and we adopt them as our own.

‘Captain Bass was detailed on 13 July 2006.” AE CL at 2-3, DuBay
Hearing Record.

“On 31 Aug 2006 ... Captain Bass tendered a request to resign his
commission for an effective date of 1 July 2007. The request
was approved.”™ Id. at 5.

® The Government characterizes the TDC's vague and unsure response as
clarification for the military’s judge's misconception that Capt Bass was
already at the end of his oblipated service. Government’'s Answer to
Supplemental Brief of 16 Apr 2%09 at 5. However, when read in context of what
the military judge said immediately thereafter to the appellant, we do not
share the same view of the import of the TDC's responseé.

" Appellate Exhibit CL, DuBay Hearing Record.
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“The initial trial dates that had been ordered were before
Captain Bass was approved to leave active duty; however, the
defense team moved for, and was granted, a continuance of trial
dates until July 2007 - beyond Captain Bass’ approved date to
leave active duty.” Id.

“In the second defense continuance request, the defense team
articulated Captain Bass’ departure from active duty as one of
the bases to justify the request.” Id.

“Although Captain Bass had submitted his resignation request in
August 2006, he did not inform the appellant that he would be
leaving active duty until early May 2007." Id. at 6.

“After this early May 2007 meeting between Captain Bass and the
appellant, the appellant never saw Captain Bass again.” Id.

“The appellant was never advised that he could request that
Captain Bass be extended on active duty to complete the
appellant’'s trial.” Id.

“The appellant never signed a document releasing Captain Bass
from active duty.” Id.

“Captain Bass never ‘requested’ that the appellant release him as
his counsel; instead, Captain Bass presented the situation to the
appellant as one in which there was no other option to remain on
active duty.” Id.

“During an 11 June 2007 Article 39a, UCMJ session, the military
judge informed the appellant that because Captain Bass would be
leaving active duty, there was no way the Marine Corps could keep
him on the defense team.” Id. at 7.

“The appellant told the military judge that, after having
consulted with [his remaining counsel] about this issue, he had
no objection to proceeding without Captain Bass.” Id.

We do not adopt that portion of the DuBay judge’'s finding
that indicates “Captain Bass never... informed the court that he
was leaving the Marine Corps.” Id. at 7. This finding is
inconsistent with AE XLIV, which documents that the court was
made aware of Capt Bass' pending separation from active duty no
later than 18 May 2007.

We accept and adopt the DuBay judge's additional findings
that: ‘

“[T]he appellant was never informed of the possibility of
objection to Captain Bass leaving the case.” AE CL at 8.

5 APPELLATE EXHIBIT X.CLY
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“Captain Bass commenced terminal leave in May 2007 and left
Southern California.”® Id.

“Captain Bass met with Lieutenant Colonel Vokey, the Regional
Defense Counsel, in May 2007 regarding Captain Bass' imminent
departure from active duty. Lieutenant Colonel Vokey... had
first hand knowledge of some judge advocates having had requested
extensions to their EASs to complete representation of their
clients as well as other judge advocates who had been denied
terminal leave so they could finish representation of their
clients.” I1d. at 11.

The DuBay hearing military judge concluded that the
remaining trial defense counsel, LtCol Smith, and the civilian
counsel “were operating under the mistaken belief that no other
option existed to extend Captain Bass’ EAS. The Regional Defense
Counsel, Lieutenant Colonel Vokey, was not laboring under this
false impression; nevertheless, he never provided contrary advice
to Captain Bass or the rest of the defense team.” Id. at 15.

We note the following additional pertinent facts from the
record.

1) Capt Bass was assigned to the Hutchins case by the RDC,
but reported to the Commanding Officer, Headquarters &
Headquarters Squadron, MCAS Miramar for operational and
administrative purposes. AE CXXXIX at 2-3, DuBay Hearing
Record.

2) Capt Bass's terminal leave date was approved by Marine
Corps personnel outside of the RDC chain-of-command. Id.
at 3.

3) On 12 March 2007 the trial defense requested a continuance
of the trial date. They requested a motions hearing date
of 11-12 June 2007 and a trial date of 16-27 July 2007.

AE XXV. '

4) On 26 March 2007, with no objection from Government
coug?gl, the military judge approved the request. Record
at .

5) On 18 May 2007 the defense requested another continuance
and served the request upon the court and Government
counsel on the same day. AE XLIV.

) The defense indicated that one of the reasons for the
request was that Capt Bass would be separating from active
duty on 1 July 2007 and it would require additional time
adequately prepare his replacement counsel. Id. at 3.

7) On 24 May 2807 Government Counsel filed its response with
the court. AE XLV, -

8) The Government counsel did not oppose a continuance for up
to 10 days. The Government opposed a continuance greater
than 10 days. 1Id. at 4.

9) As part of its rationale, the Government noted that during
the session of court involving the first continuance

® Capt Bass testified that he believed his terminal leave began on 25 May
2007. DuBay Hearing Record at 2088, 2151.

6 APPELLATE EXHIBITM_‘_
PAGE__ 0 _ OF (00




request the defense did not inform the court that they
were requesting the military judge to “set this case for
trial beyond Capt Bass' EAS.” 1I1d. at 2.

10) On 11 June 2007, the court addressed the continuance
motion on the record. Record at 460.

11) On911 June 2007, Capt Bass was absent from court. Id. at
449,

12) On 11 June 2007 the military judge misinformed the
appellant regarding .Capt Bass’ then-current active duty
status. Id. at 454-55.

13) On 11 June 2007, the military judge misinformed the
appellant regarding the appellant s option to effectively
object to Capt Bass' pending departure. Specifically, the
military judge further misled the appellant by
misinforming him that there was nothing the United States
Mar ine Corps could do to effectuate continued
representation by Capt Bass. Id.

14) On 13 June 2007, the military judge noted that the defense
and the Government had reached an agreement regarding the
continuance request. Id. 716-17.

15) The Government agreed to begin trial on 24 July 2007.

Id.

We agree with the DuBay Hearing judge’'s legal conclusion
that the military judge effectively severed the attorney-client
relationship between Capt Bass and the appellant. AE CL at 7-8.
We do ngt, however, agree that the severance was for good cause.
Id. at 8.

‘“The right to effective assistance of counsel and to the
continuation of an established attorney-client relationship is
fundamental in the military justice system.” United States v.
Baca, 27 M.J. 110, 118 (C.M. A. 1988) (emphasis added) {(citing
United States v. Palenius, 2 M.J. 86 (C.M.A. 1977)). Whether an
established attorney-client relationship is properly severed is a
question of law which we review de novo. United States v.
Allred, 50 M.J. 795, 799 (N.M.Ct.Crim.App. 1999).

All trial participants, including the military judge, were
apparently mutually confused regarding Capt Bass’' active duty
status, the appellant’s option to effectively object to Capt
Bass’ departure from active duty, and what factors constitute
good cause for a military judge to sever an existing attorney-
client relationship in an ongoing trial without the consent of
the client.

We reject the Government's contention that the appellant
voluntarily consented to the severance of his attorney-client
relationship with Capt Bass. To hold that the appellant’s
apparent acquiescence to a muddled situation described to him by
his own legal counsel and the military judge as a fait accompli,
beyond anyone’s control, would require us to impart a higher
degree of knowledge of the law and facts to the appellant than
that which was collectively shared by multiple seasoned lawyers.
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This we will not do. In the present case, the appellant’s
statement that he had no objection to proceeding forward was not
made with knowledge of the true facts or law. The military
judge’'s reference to the appellant's “right” to be represented by
all his detailed counsel was, in the factual context presented at
trial, at best an illusory right and amounted to the appellant
having no option but to agree.

The Uniform Code of Military Justice provides an accused
with rights to counsel that exceed Constitutional standards. The
President has gone further to require — in very direct and
extraordinary terms not found elsewhere in the Manual for Courts-
Martial — that release of a defense counsel in situations such as
this occur only with the approval of the military judge for good
cause, or with the “express consent” of the accused. Given the
elevated treatment this right to counsel has been given by both
Congress and the President, appellant’s uninformed acquiescence
to Capt Bass' departure is best interpreted under these facts as
a constructive objection to the loss of this right.

The question remains whether termination of Capt Bass’
attorney-client relationship with the appellant was severed by
the military judge, without the appellant’s consent, for good
cause. We begin by noting that the military judge's action to
effectively sever the appellant’s relationship with Capt Bass was
flawed both factually and legally. As noted above, the military
judge was apparently operating under the misapprehension or at
least confusion regarding whether Capt Bass was on terminal leave
or had already been released from active duty. He failed to
properly determine the actual facts. Further, the military judge
apparently believed that departure from active duty constituted
good cause for severing an attorney-client relationship during an
ongoing trial. We disagree.

In the absence of the accused’s consent or an approved
application for withdrawal by the defense counsel, severance of
the relationship can only be proper when good cause is shown on
the record. Allred, 50 M.J. at 799-800. Convenience of the
Government is not a sufficient basis to establish good cause, Id.
at 800 (citing United States v. Murray, 42 C.M.R. 253, 254
(C.M.A. 1970)?. Good cause must be based on a “truly
extraordinary circumstance rendering virtually impossible the
continuation of the established relationship.” United States v.
Iverson, 5 M.J. 440, 442-43 (C.M.A. 1978) (footnote omitted) .

No good cause existed to sever the attorney-client
relationship in the instant case. We find the Government’s
reliance on Allred and Manual of the Judge Advocate General,
JAGINST 5800.7E § 0131 (20 Jun 2007) (JAGMAN) to be misplaced. In
the latter instance, the Government acknowledges that the JAGMAN
provision deals with denying an Individual Military Counsel (IMC)
request for a counsel who has not yet been detailed to function
as a trial defense attorney for a particular court-martial and
does not directly address the scenario of an existing attorney-
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client relationship during the pendency of an ongoing general
court-martial. Government's Answer of 16 Apr 09 at 16.

In Allred, a Marine facing various court-martial charges was
detailed a trial defense counsel. For reasons not germane to
this analysis, the charges were withdrawn and identical charges
were re-referred to a new court-martial some two months later.
Allred was detailed a different trial defense counsel in
connection with the re-referred charges. He submitted an IMC
request for his original defense counsel. The request was denied
by the detailing authority. The court held that withdrawal of
charges does not sever an existinﬁ attorney-client relationship
regarding the charged offenses. n IMC request for a particular
attorney with whom an accused enjoys an existing attorney-client
relationship may only be denied for good cause. The court went
on to opine that, in the context of an IMC request, good cause
was satisfied by a situation such as “requested counsel’s release
from active duty or terminal leave.” Allred, 50 M.J. at 80l.

“Good cause” is defined to include, “physical disability,
military exigency, and other extraordinary circumstances which
render the . . . counsel . . . unable to proceed with the court-
martial within a reasonable time. ‘Good cause’' does not include
temporary inconveniences which are incident to normal conditions
of military life.” RULE FOR COURTS-MARTIAL 505 (f), MANUAL FOR COURTS-
MARTIAL, UNITED STATES (2005 ed.) .’ See also United States v.
Morgan, 62 M.J. 631 (N.M.Ct.Crim.App. 2006) (finding error in the
severance of the trial defense counsel from taking part in the
post-trial processing due to counsel's change of commands). We
distinguish Allred based on the underlying context of the
severance.

Unlike an IMC request made at an early stage of the case, in
the instant case the trial was underway and Capt Bass had
participated in nearly a year of defense consultation and
planning efforts. He had actively participated in the ongoing
development of trial strategy, contributed to the decision-making
process which defined the anticipated contribution of each
counsel, and earned the appellant’'s trust. This is fundamentally
different from the IMC context in which the requested attorney
has, as yet, played no role in an ongoing defense strategy and
planning process. See United States v. Spriggs, 52 M.J. 235, 246
(C.A.A.F. 2000) (criteria used by the court to determine if a
reservist may be involuntarily recalled to serve as counsel
included consideration, inter alia, of whether the attorney
accomplished substantial trial preparation.)

Thus, “good cause” must be assessed on a sliding scale which
considers the contextual impact of the severance on the client.

® While this standard is actually applicable to excusal for good cause by the
authority who detailed the counsel to the case, and the proper standard for
good cause excusal is the R.C.M. 506 standard as explained in Iverson, infra,
our conclusion is the same under either standard of good cause.
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Severance of an attorney/client relationship early in a case will
have significantly less impact on an accused’s representation
rights than severance after work has been done on the defense
case. A severance on the eve of trial after nearly a year of
defense strategizing and preparation has even greater impact.
Good cause in the context of an IMC request early in a trial
cannot, therefore, be broadly applied to all severance cases as
the Government urges. Excusal for good cause by the military
judge should, as the Court of Appeals for the Armed Forces
(C.A.A.F.) stated, be authorized only in cases where there exists
“truly extraordinary circumstance[s] rendering virtually
impossible the continuation of the established relationship.”
Iverson, 5 M.J. at 442-43.

In the instant case there existed no truly extraordinary
circumstance which rendered impossible the continuation of the
long-established relationship between the appellant and Capt
Bass. Certainly this was true during the period prior to 1 July
2007, when Capt Bass was on terminal leave. Terminal leave and
an attorney’'s end of active service is a normal occurrence of
military life that can be planned for. EAS, standing alone,
cannot be used as a basis to sever an existing attorney-client
relationship in this case after nearly a year of preparatory work
and mere weeks before commencement of a general court-martial for
murder .

Assuming, arguendo, that this court does not find good cause
for severance, the Government urges us to find that the defense
counsel, not the Government severed the attorney-client
relationship. At the Dubay hearing, the Government argued that
trial defense counsel had not requested an extension of his
service, nor informed the Government counsel or military judge of
his pending departure. We take issue with the latter assertion.
The record clearly demonstrates that the Government counsel and
the military judge were both made aware of Capt Bass' EAS no
later than 24 May 2007. They were also aware that the pending
trial date was after Capt Bass’' EAS.

The multiple errors and inattention leading to deprivation
of counsel in this case reflect something of a perfect storm.
The initial errors arose in the defense team and with Capt Bass
in particular.”” The record and the DuBay hearing reflect that
the defense team as a whole, and Capt Bass in particular,
consistently failed to provide the appellant with proper legal
advice regarding the appellant’'s very real option to actively
contest Capt Bass’' pending departure from active duty and from
the defense team.

The military judge's approach compounded the defense team’s
errors by cementing and validating the appellant’'s misperception
of his rights and options. The military judge had a statutory

 We leave the ethical implications of Capt Bass’ conduct to his state bar
authority and the Navy Rules Counsel.
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responsibility to ensure compliance with the representational
severance rules in R.C.M. 506(c), or, if necessary., to abate
proceedings until the appellant’'s right to continue an ongoing
attorney/client relationship had been formally adjudicated under
this rule.

On three separate occasions, the military judge, faced with
a proceeding in which one of the defense counsel was not present,
informed the appellant that he had the absolute right to the
presence of his counsel. Record at 269-70, 415-16, 722. With
that context, the military judge's statement suggesting that the
appel lant was faced with a fait accompli provided a judicial
imprimatur to the appellant’s misunderstanding that there was no
way for appellant to effectively object to Capt Bass' departure.
The military judge’'s failure arose directly from his failure to
formally carry out his responsibilities under R.C.M. 506(c) .

The ambiguous facts surrounding Capt Bass' departure and his
actual duty status, plus the military judge's unclear explanation
of the appellant's legal rights to have all of his counsel
present, should have prompted a vigilant Government counsel to
ameliorate this situation by requesting the military judge to
affirmatively determine the status of Capt Bass and appellant's
desire for representation irrespective of Capt Bass' pending
release from active duty. In this regard, we observe that this
issue may have been avoided altogether had Capt Bass' supervisory
defense attorney, or his Officer in Charge at Miramar, or the
Officer in Charge of LSSS at Camp Pendleton, formally confirmed
that the appellant had properly released Capt Bass, or that the
military judge had made a good cause ruling before they allowed
Capt Bass to commence terminal leave or be separated from the
Marine Corps. At any point prior to 1 July 2007, any one of
these officers could have initiated steps to recall Capt Bass
from terminal leave and/or delay execution of his release from
active duty.

With regard to a showing of prejudice, this is a case of
first impression. The case law suggests two possible paths
depending on who was at fault for the deprivation. In cases
involving severance of an existing attorney/client relationship
by someone other than the appellant or the defense team, C.A.A.F.
has consistently opined that, due to the unique nature of defense
counsel, appellate courts will not engage in “nice calculations
as to the existence of prejudice”... but will instead presume
prejudice. Baca, 27 M.J. at 119; see also United States v.
Schreck, 10 M.J. 226, 229 (C.M.A. 1981),; Allred, 50 M.J. at 801.
Our court has more recently held that it will not undertake a
prejudice analysis when an existing attorney-client relationship
was improperly severed, and will instead find that improper
severance requires reversal. United States v. Dickinson, 65 M.J.
562, 566 (N.M.Ct.Crim.App. 2006); see also Iverson, 5 M.J. at 444
(setting aside that portion of the court-martial that the trial
defense counsel who was improperly severed was not able to
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participate in without inquiring into the existence of
prejudice)

The second path is reflected in cases involving improper
abandonment of a client by a defense attorney or which involve a
client validation of a severance at some point before or after
the severance. Such cases have conducted a prejudice analysis
and examined the facts and circumstances surrounding the
severance/abandonment. See Strickland v. Washington, 466 U.S.
668 (1984) ; United States v. Acton, 38 M.J. 330 (C.M.A. 1993);
United States v. Kelly, 16 M.J. 244 (C.M.A. 1983). Thus, we are
faced with a hybrid situation involving error both within and
without the defense team

Based on the record, it appears that Capt Bass departed with
no turnover with either his “relief” or the remaining counsel - a
mere five to six weeks before commencement of this murder trial.
There is no evidence that Capt Bass made any attempt to integrate
his prior work into the activities of the remaining attorneys.
Unfortunately, we do not know, and we cannot know, the actual
real-world impact of Capt Bass’' departure from the defense team.

We believe the dissent's prejudice analysis consideration of
the adequacy of the remaining defense counsel is mistaken. A
right to the continuation of an existing attorney-client
relationship is illusory if it can be disregarded without an
accused s consent for any but the most compelling reasons. It is
of little moment whether the remaining defense counsel provided
good, poor, or indifferent representation. At issue is what, if
anything, Capt Bass would have added to the mix.

Without speculating, we know from the DuBay hearing that
Capt Bass was developing a theory of post-traumatic stress
disorder (PTSD) with an expert consultant. We also know that
this consultant was ultimately dismissed by the civilian counsel
in favor of an expert with arguably less impressive credentials.
Had the PTSD theory been further refined, we have no way of
knowing whether the appellant might have elected to testify
during the trial on the merits before the members. We cannot
know if the appellant would, in that circumstance, have struck an
empathetic chord in them. Further, we have no way to assess
whether the appellant’'s evidence and his appearance might have
been considered, as well, during sentencing. Had Capt Bass
stayed with the case, it is Impossible to determine whether the
appellant might have testified during the sentencing proceedings
rather than present an unsworn statement. Although an unsworn
statement was certainly an authorized means of presenting the
appellant 's version of extenuating and mitigating evidence, the
difference in impact is another unknowable factor. Because we do
not and cannot know these things, we can never rationally assess
the actual impact of Capt Bass’ departure.

Under the facts and circumstances of this case, we are
persuaded that any attempt to assess prejudice would be
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speculative. In view of the significant involvement of parties
outside the defense team to the appellant’s loss of Capt Bass'
services, we place the burden of proof on the Government and
will, therefore, presume prejudice. We note, however, that our
determination to presume prejudice is very fact specific.
Another case with other facts might well be more amenable to a
reasoned prejudice analysis.

We are convinced that the military judge and counsel were at
all times acting with the best of intentions based on a :
misunderstanding of the facts and law. The fact that no one
person or entity was entirely responsible for the inappropriate
severance of the attorney-client relationship in this case does
not alter the fact that a wrongful severance occurred.'

Conclusion

The findings and approved sentence are set aside. The
record is returned to the Judge Advocate General of the Navy for
remand to an appropriate convening authority who may order a
rehearing. In view of our action, the remaining assignments of
error are now moot.

Chief Judge REISMEIER, Senior Judges MITCHELL and CARBERRY,
and Judge PERLAK concur.

MAKSYM, Senior Judge (concurring):

I associate myself entirely with the opinion authored by
Senior Judge Geiser. I write separately in view of the
abdication of professional responsibility in this case by the
detailed defense counsel, Captain Bass, who seemingly abandoned
his client just weeks before the commencement of a murder trial.
That this act of abandonment was given the imprimatur of de facto
judicial assent by the trial judge is particularly disconcerting
and constitutes the type of conduct we will not countenance.

Rule 1.16 of the Rules of Professional Conduct governing
attorneys practicing under the cognizance of the Judge Advocate
General of the Navy (Judge Advoctae General Instruction 5803.1C
(9 Nov 2004)) sets forth the conditions under which a judge
advocate can terminate the privileged state he/she enjoys with a
client. The rule states in part:

b. Except as stated in paragraph c, a covered attorney
may seek to withdraw from representing a client if
withdrawal can be accomplished without material adverse
effect on the interests of the client, or if:

(1) the client persists in a course of action
involving the covered attorney’'s services that the

' We note that appending to the record a release of counsel sligned by an
accused or special findings of the military judge regarding good cause to
document compliance with R.C.M. 506{(c) is a prudent practice.
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covered attorney reasonably believes is criminal or
fraudulent;

(2) the client has used the covered attorney's
services to perpetrate a crime or fraud;

(3) the client insists upon pursuing an objective
that the covered attorney considers repugnhant or
imprudent;

(4) in the case of covered non-USG attorneys, the
representation will result in an unreasonable financial
burden on the attorney or has been rendered
unreasonably difficult by the client; or

(5) other good cause for withdrawal exists.

The comment section of this rule also reflects that “[a] covered
attorney should not represent a client in a matter unless the
covered attorney can perform competently, promptly, without
improper conflict of interests, and to completion.”

In the case at bar, Captain Bass never made application to
the court for leave to withdraw, or sought release from his
client, who was facing confinement for the remainder of his
natural life if convicted. See RULE FOR COURTS-MARTIAL
505(d) (2) (B) , MANUAL FOR COURTS-MARTIAL, UNITED STATES (2005 ed.) and
R.C.M. 506(c))}. The time line of Captain Bass’ participation in
this matter has been soundly outlined within the majority
opinion. However, it bears emphasizing that the detailed defense
counsel were assigned to this very serious case on 13 July 2006.
Trial was ultimately held from 1-3 August 2007. Just two weeks
after his assignment to the case, Captain Bass tendered his
resignation, which was, after winding its way through the
administrative chain of command, granted in due course, with an
effective date of 1| July 2007. It is only by virtue of a
reference within the 18 May 2007 defense continuance motion that
the military judge was constructively informed that one of
Sergeant Hutchins' attorneys was intending to leave active duty
prior to the trial. Upon receipt of this pleading, the prayer
for which was subsequently granted, the military judge failed to
initiate action regarding the still unauthorized prospective
withdrawal of counsel.

A review of Captain Bass’' performance, namely his failure to
file pleadings with the court below in which he either sought
leave to withdraw for good cause or, in the alternative,
indicated that he had obtained express permission from his client
to withdraw, seemingly stands in violation of the rules governing
covered attorneys practicing under the cognizance of the Judge
Advocate General of the Navy. That an attorney would place his
personal ambitions or desires ahead of his/her client’'s interests
in any case would constitute a grave breach of his fundamental
obligation to his client. The fact that this clear breach of
professional responsibility took place within the ambit of a
high-profile murder case only compounds the injury done to the
statutorily-protected institution that is the attorney-client
relationship. 1 therefore believe it is appropriate for this
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court to call upon the Judge Advocate General to initiate such
ethical review as he thinks necessary through the Rules Counsel
to determine what, if any, administrative action should be taken
relative to this attorney. Of course, Captain Bass does not
stand alone in failing to approach the trial court. The record
is clear that no member of the defense team acted until the
eleventh hour of this litigation. Unfortunately, the record is
also clear that no one in a supervisory position ever acted to
ensure Captain Bass’ actions were in keeping with the standards
required of judge advocates seeking to withdraw from active
representation in a criminal case.

Inaction by the trial judge exacerbated the impact of
Captain Bass’ failure in respect to the representation of his
client. As set forth in full within the majority opinion, rather
than immediately addressing the issue of pending withdrawal after
coming into possession of the continuance request that obliquely
referenced it, the judge waited until a subsequent Article 39a
hearing nearly three weeks later and treated the disappearance of
Captain Bass as nothing more than a fait accompli. Clearly,
Judge Meeks could have compelled Captain Bass' appearance for
purposes of addressing this critical matter — even to the point
of ordering an abatement of proceedings to ensure that the
consular rights of the appellant were safeguarded. As the
majority opinion reveals, he failed to do so.

Courts-martial possess all the powers inherent in any court
to regulate the practical methods of conducting their business
and hearing cases. See Rencher v. Anderson, 93 N.C. 105, 107
(1885) ; Chambers v. NASCO, Inc., 501 U.S. 32, 43 (1991) (citing
United States v. Hudson, 11 U.S. 32 (1812)). This long-standing
doctrine of inherent authority, as supplemented by R.C.M. 801,
has equipped military judges with the means by which to enforce
their judicial will in an effort to properly execute their all-
important function. See United States v. Gore, 60 M.J. 178, 186

(C.A.A.F. 2004) (citations omitted). The trial judge, armed with

his actual and inherent powers, is the gatekeeper of justice. He
must never abdicate his oversight responsibilities by adopting,
de facto, the illegitimate acts of counsel, as in the case at
bar.

Navy and Marine Corps judge advocates are required to
comport their behavior to ethical requirements without regard to
grade or experience. An association of attorneys that fails to
hold even its most junior members professionally accountable
loses public confidence. Similarly, supervisory judge advocates
are charged with overseeing subordinate compliance with
professional responsibility rules and taking reasonable remedial
action when aware of conduct that does not meet those standards.
JAGINST 5803.1C at Rule 5.1. Likewise, Navy and Marine Corps
judges have been endowed with the responsibility for the
application of justice and, uniquely, the professional growth of
the uniformed attorney’s appearing before them. They are the
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last line of defense against the kind of ill-considered conduct
that occurred during this case.

This case serves as a grave exemplar of what can happen when
an attorney fails to recall the obligation he owes to his client
and to the military justice system, and where a supervisory judge
advocate fails to recognize and remediate deviation from that
obligation. It underscores the requirement for judges to remain
active in safeguarding the interests of all parties, especially
the constitutionally-mandated rights of those who are placed
before them for judgment. What happened here is unacceptable.

Judge BEAL joining this opinion.
BOOKER, Senior Judge (concurring in the result):

I concur in the judgment of the court, but for slightly
different reasons from those stated in the lead opinion.
Accordingly, I respectfully file this separate opinion.

I would characterize the error in this case as structural.
If an error is characterized as “structural,” it is an error that
so infects the regularity of the proceedings that it cannot be
tested for prejudice. See Arizona v. Fulminante, 499 U.S. 279,
309-10 (1991). In a limited number of cases, the structural
error is one where harmlessness is irrelevant. See McKaskle v.
Wiggins, 465 U.S. 168, 177 n.8 (1984). 1In either case, the error
will dictate a reversal of the decision at the trial level. See
Sullivan v. Louisiana, 508 U.S. 275, 281-82 (1993).

The error that I see, moreover, is the denial of the
opportunity to have Captain (Capt) Bass properly released from
representation under RULE FOR COURTS-MARTIAL 505, MANUAL FOR COURTS-
MARTIAL, UNITED STATES (2005 ed.). R.C.M. 505 sets out specific
procedures to follow when an attorney-client relationship in an
active case must be terminated. I cannot tell from this record
whether those procedures were followed, and, like the majority, I
cannot tell what impact Capt Bass’'s departure had on the trial of
this case.

Comings and goings are facts of military life. It is not
unreasonable to suspect that a noncommissioned officer of Marines
would have served under a number of commanding and executive
officers during his career, would have had multiple primary care
managers assigned to him, and would have had more than one
chaplain for pastoral care. [t would not be unreasonable to
suspect, then, that when the appellant was told that his detailed
defense counsel was leaving active duty, the appellant would have
assumed that attorneys are no different from any other
professional, especially if his remaining attorneys had not
correctly explained why that is not in fact the case. The
military judge could have explained to the appellant the
difference between waiving counsel for a particular session of
the court and severing all ties with the counsel. The counsel’s
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understanding of the length of his service could have been
ascertained. The military judge could have ensured continued
representation during the post-trial process until the proper
relief occurred under Article 70, UCMJ. My great frustration in
this case is the lack of a factual record of the events
culminating in the appellant’s apparent resignation to the
absence of Capt Bass from the trial.

Had this matter been properly litigated and preserved, it
would have been possible for the appellant to seek immediate
relief from our court in the nature of a writ of mandamus to
require Capt Bass to continue on the case until its completion.
We might or might not have granted the requested relief, but we
would not be faced now, after findings and sentence had been
announced and the sentence at least partially executed, with the
task of picking apart the workings of the defense team in
presentation of the case using the cleaver, not the scalpel, of
the DuBay' hearing.

I point out that the relevant concern is as follows: "The
inquiry., in other words, is not whether, in a trial that occurred
without the error, a guilty verdict would surely have been
rendered, but whether the guilty verdict actually rendered in
this trial was surely unattributable to the error.” Sullivan,
508 U.S. at 279. This phrasing of the test clearly places the
burden of demonstrating the effect of the error on the
Government, and as the majority notes, the Government has failed
to dispel the concern.

I would therefore conclude that structural error occurred in
this case and would set aside the findings and sentence.
Recognizing that structural errors are rare and that there is a
strong presumption that an error is not structural, e.g., United
States v. Brooks, 66 M.J. 221, 224 (C.A.A.F. 2008) (citing Rose v.
Clark, 478 U.S. 570, 579 (1986)), nonetheless the denial of
military due process that the appellant suffered in this case
casts doubt, in my mind, on the fairness and regularity of the
proceedings.

PRICE, Judge (concurring in part, dissenting in part}:

I concur in the court's decision to set aside the sentence,
but respectfully dissent from that portion of the opinion setting
aside the findings.

Assuming that the appellant was improperly deprived of the
full exercise of his statutory right to continuation of an
established attorney-client relationship,' the source of that

' United States v. DuBay, 37 C.M.R. 411 (C.M.A. 1967).

' The record includes substantial evidence upon which this court can conclude
that “good cause”™ exlists to find Captain Bass' withdrawal proper, including:
Captain Bass' voluntary resignation and release from active duty prior to
trial,; defense knowledge of his approved release date before requesting trial
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page_ 35 OF \W




deprivation was action or inaction from within the defense team
resulting in Captain Bass’ improper withdrawal. Articles 27 and
38, Uniform Code of Military Justice, 10 U.S.C. 8§ 827 and 838.
Although [ agree that the military judge's colloquy with the
appellant was insufficient to establish the appellant’'s express
consent to Captain Bass' excusal, | disagree with the majority’s
conclusion that any assessment of prejudice would be speculative
and with the decision to presume prejudice resulting in complete
reversal .

Under these facts, we can and should test for prejudice,
fully cognizant of the unique and fundamental nature of the right
at issue, and the challenges inherent to that assessment. See
United States v. Acton, 38 M.J. 330, 336 n.2 (C.M.A. 1993); see
gégg)ﬂhited States v. Wiechmann, 67 M.J. 456, 463 (C.A.A.F.

Assuming without deciding that deprivation of the
appellant’'s right to continuation of an established attorney-
client relationship constitutes an error “of constitutional
dimension,” Wiechmann, 67 M.J. at 463-64, [ am convinced beyond
any reasonable doubt that Captain Bass' improper withdrawal did
not contribute to the findings of guilt and that “the guilty
verdict actually rendered in this trial was surely unattributable
Eog[h;s absence{, Sullivan v. Louisiana, 508 U.S. 275, 279

1993) .

However, given Captain Bass’ extensive knowledge of the
case, probable role in presentencing, and the potential
mitigating effect of Dr. Sparr’s testimony, [ am not convinced
beyond a reasonable doubt that his absence did not contribute to
the sentence awarded. Therefore, 1 would affirm the findings
approved by the convening authority, but set aside the sentence
and authorize a rehearing on sentence.

Analyais

The majority identifies errors from within and outside the
defense team, noting in cases of improper severance by the
Government or military judge — we presume prejudice, and where an
attorney-client relationship is severed from within, military
courts have tested for prejudice. Slip op. at 12-13. The
majority then presumes prejudice, citing “the significant
involvement of parties outside the defense team. . . ." and the

delay past his end of active service (EAS) date without mention of that fact;
the appellant’s fallure to object to Captain Bass' absence though informed of
that right by the military judge and Lieutenant Colonel (LtCol) Smith (Record
at 449, 454-55, 1949, 2002-03) ; defense team planning that accounted for
Captain Bass' departure; detail of LtCol Cosgrove within three weeks of
Captain Bass' departure: defense request and grant of additional delay to
provide LtCol Cosgrove preparation time; and the appellant being represented
by three counsel virtually throughout the process. See RULES FOR COURTS-MARTIAL
505(d) (2) (B) (ii1) and 506{c). MaNUAL FOR COURTS-MARTIAL. UNITED STATES (2005 ed.).
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challenges inherent to assessing “the actual impact of Captain
Bass’' departure.” Id. at 14.

Under these facts, we can and should test for prejudice. We
should test for prejudice because the appellant was deprived of
his statutory right to continuation of an established attorney-
client relationship due to Captain Bass’ improper withdrawal,
other defense team action or inaction, and because the appellant
was represented by three qualified counsel virtually throughout
the proceedings.

The deprivation originated with Captain Bass’ August 2006
voluntary resignation request and defense motion, seven months
later, to delay the trial until after his approved release date
without disclosure of that fact. It was perfected when he
commenced terminal leave on 25 May 2007 and ceased representing
the appellant more than two weeks before the hearing on further
defense requested delay, partially due to his “releasel].”
Appellate Exhibit XLIV.

In addition, the defense team either misinformed, or failed
to fully inform the appellant of his right to contest Captain
Bass' departure. Record at 1949, 2002-03; AE CL at 6-7). They
also misinformed the military judge that Captain Bass had been
“released” or "relieved” as detailed defense counsel at least
three times before and during the 11 June 2007 Article 39a, UCMJ,
hearing. AE XLIV; Record at 449, 454-55.

At that hearing the military judge informed the appellant of
his right to Captain Bass’ presence, but then noted “once [he]
leaves active duty, there’'s no way the Marine Corps can keep him
on as your detailed defense counsel.” Record at 449, 454-55.

The appellant acknowledged understanding his rights, claimed to
have discussed this issue with lead and associate counsel “[i]n
detail” and then responded that he had no objection to proceeding
without Captain Bass. Id.

I agree with the majority that this colloquy failed to
clarify whether Captain Bass was then on terminal leave, subject
to immediate recall, or had been released from active duty, and
that the military judge's comments likely further muddled the
appellant’'s understanding of the efficacy of objecting to Captain
Bass’ absence. [ also agree that this colloquy was insufficient
to establish the appellant’s express consent to Captain Bass’
excusal and the military judge's confusing comments render
application of the doctrine of waiver inappropriate. See United
States v. Cutting, 34 C.M.R. 127, 131 (C.M.A. 1964) ("Courts
indulge every reasonable presumption against the waiver of
fundamental rights").

However, I respectfully disagree that the military judge's
incomplete inquiry into the appellant’s purported excusal of
Captain Bass constitutes “significant involvement” in the loss of
his services, somehow converting his improper withdrawal into
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improper severance by the military judge, and warranting a
presumption of prejudice.

In addition, the appellant was represented by three
qualified counsel virtually throughout the proceedings including
his civilian lead counsel, Mr. J. R. Brannon. Both LtCol Smith
and Captain Bass were detailed in the summer of 2006, and LtCol
Smith served as associate counsel through trial. After Captain
Bass withdrew, LtCol Cosgrove was detailed as his replacement
approximately three weeks later, on 15 June 2007, and worked on
the case through trial.

Although the military judge and the appellant’s supervisory
chain of command failed to take appropriate action to prevent the
deprivation, as they reasonably could and should have done, the
deprivation was not caused by their actions or omissions.
Instead, the deprivation was a direct result of Captain Bass’
noncompliance with the rules of professional responsibility and
Rules for Courts-Martial, Mr. Brannon's and LtCol Smith’'s
misunderstanding of those rules and poor advice to the appellant,
and Captain Bass' improper withdrawal. Presuming prejudice, the
test applicable to improper severance by the military judge or
Government, is, in my view, counter to the interests of justice.

Contrary to the majority's assertion that “we can never
rationally assess the actual impact of Capt[ain] Bass’
departure,” Slip Op. at 14, I believe we can rationally test for
prejudice given the record development of specific and general
prejudice, weight and credibility of the evidence, and role
Captain Bass performed and was expected to perform at trial.

Specific Prejudice

The appellant alleges specific prejudice on findings
including potential loss of a complete defense. The majority
notes that Captain Bass was developing a theory of post-traumatic
stress disorder with an expert consultant, Dr. Sparr, that Dr.
Sparr was ultimately dismissed in favor of an expert with less
impressive credentials, and  then speculates as to what might have
happened had the "PTSD theory been further refined.” Id. at 14.

The record reflects that the novel defense theory was not a
recognized defense in military jurisprudence and was irrelevant
to findings. Dr. Sparr concluded that the appellant’'s symptoms
were consistent with chronic PTSD and obsessive-compulsive
personality traits, and noted parallels between “battered woman
syndrome” and this case. AE LXII at 4-5. He opined the
appellant and his squad “believed they had to act proactively to
diminish the violence against them which was quite literally a

matter of life or death . . . that [the appellant] was
experiencing significant stress by virtue of [] subsequent
development of PTSD . . . . [and] [b]ecause [they were] under

pervasive and persistent stress (sic) there was no 'cooling off’
period. The heat of passion element is encompassed by anger at
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the Iraqi’s release of [a suspected insurgent] and the subsequent
conclusion that one had to kill or be killed.” Id. at 6.

Doctor Sparr's proposition is not recognized as a special
defense in military law, nor does his opinion resemble, even
remotely, existing defenses of justification, self-defense,
coercion or duress. See RULE FOR COURTS-MARTIAL, 916, MANUAL FOR
COURTS-MARTIAL, UNITED STATES (2005 ed.); see also United States v.
Lewis, 65 M.J. 85, 87 (C.A.A.F. 2007) (holding that a military
judge required to instruct on special (affirmative) defenses “in
issue.”). Even assuming this novel theory could possibly qualify
as a defense in the killing of a known or suspected insurgent, it
is irrelevant here. In this case, in an effort to demonstrate
their seriousness, the appellant and Marines under his charge
abducted and killed an unidentified man with no suspected
insurgent ties because he was a military-aged male who lived near
a suspected insurgent, after their plan to kill a suspected
insurgent was compromised.

In addition, lead counsel decided against calling Dr. Sparr
after concluding his report, which suggested a novel form of
justification, was inconsistent with his theory of the case, and
after losing confidence in Dr. Sparr due to perceived
inappropriate communications with trial counsel while a defense
consultant. Record at 2210-13. [ am convinced beyond any
reasonable doubt that the absence of further refinement of this
novel theory and the decision not to call Dr. Sparr did not
contribute to the findings of guilt and that “the guilty verdict
actually rendered in this trial was surely unattributable to [his
absg?ge{.” Wiechmann, 67 M.J. at 463-64;: see Sullivan, 508 U.S.
at . '

General Prejudice

The appellant also asserts general prejudice in the loss of
Captain Bass’ expertise on findings and the majority alludes to
the speculative nature of assessing the impact of that absence.
We need not speculate as Mr. Brannon, with the appellant’s
consent, made all trial strategy decisions, assigned defense team
responsibilities, and testified as to those decisions. Mr.
Brannon intended to handle the majority of the merits case with
LtCol Smith's assistance. Record at 2201-02, 2208; AE-CXLI.
Captain Bass was assigned to work pretrial motions and with Dr.
Sparr, and on the presentencing case. Id. With the possible
exception of examining a few witnesses, and any comments he may
have offered, this was the extent of Captain Bass' planned
participation on the merits.

Conversely, evidence of the appellant’'s intent to kill,
including his own admissions, is overwhelming. The appellant
planned, led, and executed a conspiracy that resulted in the
abduction and death of an Iraqi citizen without provocation by
that citizen. The plan included the theft and subsequent
planting of an AK-47 and shovel to suggest insurgent activity,
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contingency planning to abduct and kill any nearby millitary-aged
male in the event their efforts to abduct suspected insurgent s)
was compromised, false radio reports, a full-squad assault with
automatic weapons on a bound victim, and ended when the appellant
shot and killed a severely wounded person, and then submitted
false reports intended to justify his killing.

Conclusion

Under these facts, [ am convinced beyond a reasonable doubt
that trial on the merits was fundamentally fair. The appellant
was availed of his constitutional rights to effective assistance
of counsel and counsel of choice, and his statutory right to
continuity of counsel with respect to LtCol’'s Smith and Cosgrove.
He was represented by three counsel at virtually all times, their
representation was vigorous, consistent with their theory, and
the results on findings “might well be characterized as
spectacular” given the overwhelming evidence of premeditation.
United States v. Kelly, 16 M.J. 244, 248 (C.M.A. 1983).

Assuming the appellant was improperly deprived of full
exercise of his statutory right to continuation of an established
attorney-client relationship with Captain Bass and that this
deprivation constituted constitutional error, [ am convinced
beyond a reasonable doubt that Captain Bass’' absence did not
contribute to the findings of guilt and that “the guilty verdict
actually rendered in this trial was surely unattributable to [his
absgnge .” See Wiechmann, 67 M.J. at 463-64: sullivan, 508 U.S.
at 279.

For the Court

R.H. TROIDL
Clerk of Court

22 apPELLATE EXHBIT XCIY

pAGE (0 OF_\4(




NAVY-MARINE CORPS TRIAL JUDICIARY

WESTERN JUDICIAL CIRCUIT
)
UNITED STATES ) GENERAL COURT-MARTIAL
) .
v. )  GOVERNMENT BRIEF REGARDING
) CAPTAIN ROBERT F, MUTH’S
CALEB HOHMAN ) REPRESENTATION OF THE ACCUSED
XXX XX 6203 )
SERGEANT )
U.S. MARINE CORPS ) 3 August 2010
)

1. Nature of Brief. Pursuant to the Military Judge’s Order, the Government submits this brief
on why good cause exists such that excusal of Captain Robert F. Muth as defense counsel in this
case is the appropriate remedy.

2. Facts.

(a) The accused, Sergeant Caleb Hohman, was charged with failure to obey a lawful
order, dereliction of duty, and involuntary manslaughter, violations of Articles 92 and 119 of the
Uniform Code of Military Justice (UCMLJ), which allegedly occurred on or about 30 October
2006 (Enclosure 1).

(b} The accused was arraigned by the military judge, Lieutenant Colonel Sanzi on 5 May
2008.

(c) Captain Muth appeared on the record for the first time in this case as Sergeant
Hohman’s detailed defense counsel at an Article 39a, U.C.M.J. hearing dated 14 Octoi)er 2009.
The accused went on the record at that hearing and stated he waived his right to be represented
any farther by Major Munoz. Major Munoz was the detailed defense counsel prior to Captain.

Muth but was released by the accused as the detailed defense counsel so that he could deploy.
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(d) The next hearing on the record was another Article 39a session on 15 November
2009. The main purposc of the hearing was to conduct an in camera review of the Safety Center
investigation. Captain Muth represented Sergeant Hohman at this session. At the conclusion of
the session, the military judge stated on the record, that Captain Muth asked for an extension of
his End of Active Service (EAS) which was approved through 1 December 2009. Captain Muth
confirmed this and also stated that he was denied terminal leave due to his pending cases. The
military judge wanted to put the accused on the record whether he was willing td waive further
representation by Captain Muth or not before Captain Muth left active duty. Both the government
and defense agreed that another session should be held prior to 30 November 2009 to put
Sergeant Hohman’s decision on the record.

| (e) On 23 November 2009, Captain Muth submitted an Administrative Action (AA) form

through his chain of command requesting an extension of his EAS from 1 December 2009 to 1
March 2010 so he could complete his pending cases as a defense counsel. His chain of command
approved his request and' forwarded it to the approving authority, Commandant of the Marine
Corps, Officer Assignments, Programs and Plans, hereinafter called MMOA-3. MMOA-3 denied
his second request for an extension on 27 November 2009 (Enclosure 2).

(f) Captain Muth’s EAS date was previously extended to 1 December 2009 on 16
September 2009 (Enclosure 2).

(g) Captain Muth completed his active service on 1 Dec;:mbcr 2009 and transferred to
the Individual Ready Reserve (IRR) on the same date.

(h) In March 2010, Captain Muth, submiited a request to MMOA-3 to resign his.
commission and cease his service within the IRR. This request was granted and his last day in the

IRR is 1 September 2010.

2 APPELLATE EXHIBITM(__

PAGE_ X  oF 1a(y




(i) On 6 April 2010, a 39a hearing was conducted to schedule trial dates. Capt Kunce
appeared as the detailed defense counsel for the accused. Sergeant Hohman did not waive his
right to further representation by Captain Muth and requesteci Captain Muth be retained as his
defense counsel. The Government askcd for further dialogue on this matter to determine the
attorney client rights of the accused. The defense counsel insisted that the accused wanted
Captain Muth on the case as a defense counsel.

(j) The military judge issued a Judicial Order dated 5 June 2010, which ordered the
government to return Captain Muth to active duty to represent the accused in light of the recent
Hutchins decision.

(k) At an Article 39 session on 9 July 2010, the Government proffered that it secured
temporary active duty (TAD) funds through Marine Expeditionary Force One (I MEF) if Captain
-Muth would accept active duty orders to complete his representation of the accused and/or severe
the attorney-client relationship. The Government was unable to successfully get in contact with

Captain Muth, despite leaving at least two phone messages with Captain Muth to determine
whether or not he was willing to come on active duty. The Defense did not know cither, as of 9
July 2010, whether or not Captain Muth was willing to come on active duty, voluntarily, to
complete his representation of the accused.

(1) The week following the 9 July 2010 Article 39a session, Captain Muth communicated
with the military judge via email that he was unwilling to return to active duty to represent
Sergeant Hohman, but would represent him as a civilian counsel at his current hourly rate of
$300.00 an hour.

(m} The military judge issued a Judicial Order to submit briefs in anticipation of another

Article 39a session regarding Captain Muth and his representation of the accused.
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3. Discussion.
Where the attorney-client relationship was formed, the relevant portion of R.C.M
505(d)(2)(B) provides: |
After an attorney-client relationship has been formed between the accused and detailed
defense counsel or associate and assistant defense counsel, an authority competent to

detail such counsel may excuse or change such counsel only:

(ii) Upon requesf of the accused or application for
withdrawal by such counsel under R.C.M. 506(c); or

(iii) For other good cause shown on the record.

To excuse Captain Muth under 506(c), express consent of the accused is required or “by
the military judge upon application for withdrawal by the defensc counsel for good cause
shown.” Sergeant Hohman made it clear on the record that he seeks to retain Captain Muth-as a
defense counsel in this case. Howéver, the summary of Captain Muth’s position with respect to
his desires to represent Sergeant Hohman in Judicial Order of 21 July 2010 states that his
civilian clientele are his primary concern:

Captain Muth provided that he is now engaged in the practice of law as a civilian

attorney, and a retumn to active duty would be intolerably disruptive to his livelihood and

civilian practice, and would interfere with his representation of civilian clientele. -

Captain Muth stated essentially that he does not desire to return to active duty to

represent Sergeant Hohman, though he would represent him in his civilian capacity as

long as the government pays him his current hourly rate of $300.00 per hour.

Captain Muth has not appeared as a defense counsel in this case since his EAS. Before
United States v. Hutchins, 68 M.J. 623 (N.M.Ct.Crim.App.2010), good cause to excuse Captain

Muth would likely have been established on these facts alone. However, good cause under

Hutchins requires, “truly extraordinary circumstances rendering virtually impossible the
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continuation of the established relationship.” This precedent requires the Government to show
that every reasonable avenue was visited for good cause to be established.

Captain Muth exhaustc;.d the only option that would not reguire him to incur two
additional years of obligated active duty service. If he were willing to stay in the active duty
force for at least two more years, he would have the option to submit another request for an
EAD in order to be reconsidered for career designation, pursuant to MCO 1001.45J. However,
had he been successful in his request, he may have been selected on the next career designation
board and incurred an additional two years of active duty service. Despite the fact that MMOA-
3 did not provide a specific reason in the letter dated 27 November 2009, denying Captaiﬁ
Muth’s EAD requcst the order that outlines the EAD request process provides:

Approval of an administrative EAD request, where career potential is not the primary
issue, may be granted under-the following circumstances:

(a) The extension of an officer is critical to meet a specific operational commitment.
MCO 1001.45J(4)(b)(2)(2)(3).

The language of the Order seems to say that for someone in Captain Muth's position, who was
not career designated, reasons that justify an EAD must be such that a particular officer is
essential to a precise mission. Captain Muth expressed in the statement that accompanied his AA
form, that he needed to complete his pending cases, MMOA-3 knew Captain Muth had at least
three cases still pending because he explained that in his AA form. However, they chc;se to deny
his request, indicating that representing his clients to the completion of their proceedings was not
an operational commitment that rises to the critical level of granting an EAD for a non-career
designated Marine Officer. This alone distinguishes this case from Captain Bass in Hutchins.

In Hutchins, Captain Bass did not seek to an EAD. In fact, unlike Captain Muth who was

denied terminal leave, Captain Bass took terminal leave and left the Southern California area
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prior to severing his attorney-clicnt relationship with the accused. The military judge in Hutchins
also did not inform the accused that he could seek to retain Captain Bass. Instead, the military
judge told the accused that he could no longer have Captain Bass as in defense counsel because
his EAS cxpired and there was no way to bring him back on active duty to complete the case.

In this case, the military judge established on the record that the accused wished to retain
Captain Muth as his defense counsel. Although the Government denied Captain Muth’s EAD
request, it was able to secure TAD fundé to bring Captain Muth back on active duty for the
amount of time necessary to complete the Hohman case. The Government in Hutchins did not
providc Captain Bass this option. Still, Captain Muth would have to accept active duty orders
voluntarily and he told the military judge he is unwilling to accept orders.

There are only a few rare instances where the Govermment may involuntarily recall a
Marine from the IRR. According to MCO 1000.8 the Fleet Assistance Program, “Upon
mobilization, the CMC...may issue to Reserve and retired Marines mailgram orders involuntarily
returning them to active duty.” The language is permissive, and this is the only indicator that at
any time, may.an IRR Marine be recalled to active duty involuntarily. Otherwise, IRR Marines
may only be “authorized voluntary active duty.”

Another way an IRR Marine may be involuntarily recalled may occur when the recall has
been authorized by the President or Secretary of Defense to augment the active forces for any
operational mission or Support for Responses to Certain Emergencies U.S.C. Title 10 Section §
12304. Such a recall may not be made to “provide assistance to either the Federal Government or
a State in time of a serious natural or manmade disaster, accident, or catastrophe.” Additionally,
such a recall requires a determination by the President that the response capabilities of all other

agencies have been exhausted. A reservist may also bc called to active duty during a time of
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dcclared war or in rcsponse to a declared statc of national emergency § 12301. Lastly, any
reservist so recalled is allowed to file for Delay, Deferment and Exemption in order to cscapc

involuntary recall.

Finally, Captain Muth expressed to the military judge in an email that the only way he
would be willing to continue the attorncy-client relationship with the accused is if the
Government paid for his civilian hourly rate of $300.00 an hour. The Government may not
ethically provide payment to Captain Muth under these circumstances. JAG Instruction 5803.1B,

Raule 1.5(c) f:rovidcs:

A Reserve or Retired judge advocate, whether or not serving on extended active-duty,
who has initially represented or interviewed a client or prospective client concerning a
matter as part of the attorney's official Navy or Marine Corps duties, shall not accept any
salary or other payments as compensation for services rendered to that client in a private
capacity concerning the same general matter for which the client was seen in an official
capacity, unless so authorized by the Judge Advocate General.

Captain Muth is a reserve judge advocate who says he is willing to continue representing
Sergeant Hohman on the same matter as he did when he was the detailed defense counsel, but at
his civilian rate of $300.00 an hour. The Government refuses to entertain this course of action
because it would violate the Rules of Conduct for Judge Advocates. It would also violate Federal
law. Title 18, U.S.C. § 203 states:

(a) Whoever, otherwise than as provided by law for the proper discharge of official
duties, directly or indirectly— (1)} demands, seeks, receives, accepts, or agrees to receive
or accept any compensation for any representational services, as agent or attorney ot
otherwise, rendered or to be rendered either personally or by another...when such person
is an officer or employee or Federal judge of the United States in the executive,
legislative, or judicial branch of the Government, or in any agency of the United States, in
relation to any proceeding, application, request for a ruling or other determination,
contract, claim, controversy, charge, accusation, arrest, or other particular matter in which
the United States is a party or has a direct and substantial interest, before any department,
agency, court, court-martial, officer, or any civil, military, or naval commission; or (2}
knowingly gives, promises, or offers any compensation for any such representational

7
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services rendered or Lo be rendered at a time when the person to whom the compensation

18 given, promiscd, or offered, is or was such a Member, Member Elect, Delegate,

Delegate Elect, Commisstoner, Commissioner Elect, Federal judge, officer, or employee;

shall be subject to the penalties set forth in section 216 of this title.

If the Government were to comply with Captain Muth's request to pay him his hourly rate, not
only would the Government violate the Judge Advocate General Rules of Conduct, it would
violate Federal law. That lcaves the following options in this case:

(1) Captain Muth withdraws his resignation request and submits another AA form
requesting reconsideration of his EAD with the understanding that he could be career designated
and incur two (2) years of active duty service.

. (2) Captain Muth represents the accused in his civilian capacity as a civilian defense
counsel at no cost to the Government.

(3) Based on the exigent circumstances that mect or exceed the Hutchins standard for-
good cause, that is the Hutchins standard, “in cases where there exist truly extraordinary
circumstances of the established relationship,” the military judge should excuse Captain Muth
from this case.

(4) Captain Muth submits a withdrawal request pursuant to R.C.M. 506(c} to the military

judge to be excused from this case,

4. Remedy. Excuse Captain Muth as defense counse] for the Accused for good cause on the

record.

27/ an
N. L. Gannon

Major, U.S. Marine Corps
Trial Counsel
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Certificate of Service
I hereby attest that a copy of the foregoing motion was served on the court and opposing counsel
by electronic mail on ZAusust 2036
_3AR 2o 4 /
= 4 Ry

N. L. Gannon

Major, U.S. Marine Corps

Trial Counsel
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CHARGE SHEET
l. PERSONAL DATA _
1. NAME OF ACCUSED (Last, First, M) 2. 56N 3. RANK/RATE 4. PAY GRADE
Hohman, Caleb P. 475 02 6203 Sgt - E-5
5. UNIT OR ORGANIZATION 6. CURRENT SERVICE :
a. INITIAL DATE b. TEAM
HqgBn, 1stMarDiv, Camp Pendleton, CA : 2 Oct 05 NA
7. PAY PER MONTH 8. NATUAE OF RESTRAINT OF ACCUSED | 8. DATE(S) IMPOSED
a. BASIC | b. SEA/FOREIGN DUTY c. TOTAL
None . Not Applicable
$2171.40 None $2171.40 )
1l. CHAFIGES AND SPECIFICATIONS
10, Charge I Violation of the UCMJ, Article 92 o
o

Speciﬁcationi In that Sergeant Caleb P. Hohman, U, 8. Matine Corps, on active duty, did, on board Marine
Corps Base Camp Pendleton, California, on or about 30 October 2006, violate a lawful general order, to wit:
Paragraph 7(b)4)(b), I Marine Expeditionary Force Order 3574, dated 4 December 2003, by failing to ensure
that his magazines were loaded with 5.56mm blank single round ammunition prior to participating in a blank- ﬂrc

training exercise, "}
s

Speclﬂcat:lon 3: In that Sergeant Caleb P, Hohman U. S Marine Corps, on active duty. who k:ncw of his duties

4service rifle magazines pnor to leawng a live-fire range,

. Hi. PREFERRAL .
11a. NAME OF ACCUSER (Last, First, i) b. GRADE ¢. ORGANIZATION OF ACCUSER
JONES, THOMAS J. SGT CLR-17, 1st MLG, MarFoiPac, CamPen, CA
4. SIGYATURELF ACCUSER -
; a7
AVIT: e, the u igned, authorized by law to adm:mster oaths in cases ‘of Mgiehagg
above named accuser this P@ﬂﬂ day of Rl L iy o S

-epacifications under calh that he is a person subject to the Uniform Code of Military Justice and that ha eﬂher ha¥ personal
knowledge of or has investigated the matters set forth therein and that tha same are irue to the best of his knowledge and balief.

- A. C. GOODE CLR-17, ist MLG, MarForPac, CamPen, CA
Typed Name of Ofticer Organization of Officer
Captain, USMC Judge Advocate
Gmde and Service Official Capaaily to Administer Oaths
Q[ @(\Q {See R.C.M. 307(b)-+nus! ba commissioned officer)
Signature\ )
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12. On _/_ f & § JQ_ ! Lo 20 @77 , the accused was informed of the charges against him/her and of the name(a) of
the accuser{s) known 0 me. (See A.C.M. 308(a)). {See A.C.M. 308 if nolification cannol be rmade.)

B. M. O’SHEA . HqBn, 1stMarDiv, CamPen, CA
Typed Nams of immadiate Commander Organization of Immedigte Commander
First Lieutenant
Grads

5 =4 —

rure

IV HECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY

13. The sworn charges were received at &m_ hours, {z gfgfd, 20 O/ a HqBn, IstMarDiv

. Deslgnation of Command or
Camp Pendleton, CA :
Officer Exarcising Summary Cour-Martial Jurlsdiction {See R.C.M. 403)

ForTHE' _Commanding Officer

B. M. O’'SHEA Legal Officer
" Typed Name of Officer Officlal Capacily of Officar Signing
First Lieutenant
Grada

_Brie B

_ﬁfal‘um
; V. REFERRAL; SERVICE OF CHARGES
74a. DESIGNATION OF COMMAND OF CONVENING AUTHORITY | b, PLACE c omR 19 2008
1st Marine Division {(Rein}) Camp Pendleton, CA

‘| Referred tor frial to the GENETal court-martial convened by GCMCO serial # 01-06

dated 02 October 20 06 subject to the following instractions:2 _ None.

By _MIHIIIIIIIIIIIN I ot :

Camemand or Order
T. D. WALDHAUSER ' Commanding General -
Typed Nams of Officer . Official Capactty of Olficer Signing

Major General

W.J. RYAN Captain
Typed Name of Trlal Counse! Girade or Rank of Trial Counsel
¢ sighafue
FOOTNOTES 1- Whm an ﬂwn&te wnmnderslgns parsmaﬂy bwpph:able words are sifcken.
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DP Form 458, Additionsi Chargs Sheet, Supplemental FPage 1 of 1
United States v. Sergeant Caleb P. Hohman, U. §. Marine Corps

Speciﬁcationi'. In that Sergeant Caleb P. Hohman, U. 8. Marine Corps, on active duty, who knew of his duties
on board Marinc Corps Base Camp Pendleton, California, on or about 30 October 2006, was derelict in the
performance of those duties in that he negligently failed to ensure that only 5.56mm blank single round
ammunition was loaded into his magazines and failed to ensure that only-5.56mm blank single round ammunition
was inserted into the chamber of his M-4 carbine service rifle prior to discharging the weapon at Sergeant Seth
M. Algrim during a blank-fire training exercise,

Charge II. Violation of the UCMJ, Article 119

Specification: In that Sergeant Caleb P. Hohman, U. S. Marine Cotps, on active duty, did, on board Matine .
Corps Base Camp Pendleton, California, on or about 30 October 2006, by culpable negligence, unlawﬁ;lly kill _
Sergeant Seth M. Algrim, U. S. Marine Corps, by shooting him in the head with a 5.56mm jacketed frangible
ammunition round from an M-4 Carbine service rifle.

P — T e K
DD FORM 458 ] S/N 0102-LF-000-4500

ORIGINAL
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DEPRRTMENT OF THE NAVY
HEADQUARTERS UNITED STRTES MARINE CORPS
3280 RUSSELL RCAD
QUANTICO, VIRGINIA 22134-5103

INREPLY REFER TO:

1400
MMOA-3
NOV 27 2009

From: Commandant of the Marine Corps (MMOA-3)
Tos Captain Robert F, Muth XXX-XX-3590/4402
Via: (1) Commanding General, 1lst Marine Logistics Group
(2) Commanding Officer, Combat lLogistics Regiment-17
{3) Company Commander, Service Company, Ccombat Logistics
Regiment-17
{4) Officer-in-Charge, Legal Services Support Section,
1st Marine Logistics Group

Subj: REQUEST FOR EAD ICO CAPTAIN ROBERT F. MUTH XXX XX
3550/4402

Ref: (a) Captain’s AA form of 26 Aug 09
1. Per response to reference (a) Captain Muth’s request for
extension on active duty has been carefully considered but

disapproved.

2. Captain Muth’'s End of Active Service (EAS) date was
previously extended to 1 December 2009 on 16 September 2009.

3. The point of contact for further questions is Second
Lieutenant S. L, Snydexr at (703) 784-9284.

D.®%J. Davis
By direction

Copy to:
Captain Muth
MMOA-2
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FXORTH

From:
i

=1 aly I

UNITED STATES MARINE CORPS
13T MABIKE LOGIATICS GROIP
BOX 545507
CAMS PENOGLETON, CALIFORNIS 920555407

1160
3~ 1
23 Novw Q9

ENDOREEMENT on Capt Math's AR Form 1060 of 23 Nov 09

Commanding General
Domtaardant. of bhe Macing Corps (MMGA-3)

RIQUEST FOR SFECOND EXTENSTCN OF END CF ACTIVE SERVICE IN
7 CAST OF CARPTAIN ROBERT ¥, MUTH 3590/4402 USMC

Forwarind, reconmending approval.

-
2

] . .
e d ] i o w |
e ™1

/ﬂ ‘!:'1'_,4‘_‘\’ LR L \“%'
W g

B, ARMSTRONG
Ry direction
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UNITED STATES MARINE CORPS
CAYRAT NOGIRTINS HEGIMENT -17
15T WARINE LOZFISTIUS GROUL
BOX S3ISEOT
CAMP ERKLLETON, CRALIFORMIA U2045-56C07

1 WmEi VOVRERE Y.

'SD

Tr': r-

23 Nov 09

THIRD ENDORSEMENT on fapk Muth’s AR form 1000 of 23 Nowv 09

Froon:  Commanding COFfloex
T Commandunt of Lhe Marine Corps (MMCA-3)
Via: {1} Cosmmanding General, 1st Marine Logistica Sroup

Gul:]:  REQUEST FCOR SRCCND EXTENSION OF EMD OF ACTIVE SERVICE IN
THF. CASFE OF CAPTATIN RCBERT F., MUTH 3188540/4402 UaSMC

1. Forwavaad, reacnmmending approval.

- /)/]L{/L-

T. J. \‘Vi\
By dir ion

wr
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Forwarded, recornmending approval.

UNITED STATES MARINE CORFS
GERVILE COMPANY
COMBAT LOUISTICE <EHGIMENT. 17
BT MARINE LOBISTICE HROUY
rix 505307
CAMY PEHDLRETON, CALTIFCRNIA 2JULN-5607

l1ad
S5Vg
23 Nov 09

ENDORZEMENT on Capl Muith's AR Forx 1000 o 23 Nov QS

Cormmanding Obticer

Coommandant of the Marine CTorps (MMOA-3!

(11 Cowmanding Gificer, Cembat Logisticsz Regimento-17, 1=
Marin: Logistics Group

21 Commnending General, lst Marine Loglslics Group

1

REQUEST PFCR SECOND ZXTENGICN OF END OF ACTIVE SERVICE I
TEE CASE OF CAPYAIN RCBERT F. MUTH 359074402 URMC '
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UNITED STATES MARINE CORPS

LSRR LY B S D)
1CCo -
ate

23 Now 09

TLEST ENDORGEMENT o Capt Math's AR Form 080 of 23 Nov 09
Ffram: Ofticer-in-Cherge, legal Servises Support Section, 1st
M vun [“q1atlﬂd Group
T Covrpardant ©f tha Mavine Corps [(MMOR-2)
Via (1} CToavanding NFfipay, Service Company, Combal Logistics
Reqiment-1%, 1lst Ma*%ne Logiztics Group
{2} rommanding Cificer, Combat logigtics Regiment-17, st
Mavine Legistios ( rﬂup
13 Torracding General, Ts&r Marine hagistics Group

Suky:  RRQUAST FOR SECOND ZXTENSION OF END OF ACTIVE SERVICE IN
TER TASR GOF DAPTATN RCBERT . MUTH 3590/4402 UaMC

ReZ (@ JAGTHST SAN3.IC

1. Forwarded recommending approvai. Approval of Caprain Muth's
YeEguaesy a-meptl, extension to hia End of Active Service
{BASY will promone ibe sccomplishnent. of the Legal Services
Suornort Sactior (1L.88S), 12z Marins Logistics Group {lgt WLG)
isezon and minimize the additional expenditure of government

me and reascurces in aoLezt :21 further delay of the cases and
sGhent fal posun-traal lagues,

T 4d
O
n

N

v

-

. osefense counsel detailed to represent servicemewberg form an
attorney -client reiationzhip with their client under reference
{20, During the course of their representation, defenze coungsel
devahe a considerable gmount of time and reasurces investigating
and prepariug [or trial. Ce;talﬁ Muth was detailed to each of
Lhese tws complex canes, which sre described in the basic
correspondenca, dacanae of ﬂis uynigue skills and extensive
sxperience as a defense counsel. He has spent a pericd of
wontis piaparing for trial in gach of these cases.

1. Une of the two court -martial cases in which Captain Mubh has
baer dstailed, U.S, v. Watsen, is scheduled to be coppleted by 1
Fehovary 20910, Any denial of Captain Muth's reguest fer
sxtannion of nis FAS may azve a direct adverse operaticnal
impact er the mission of twne .85, lst MLG, which is Lo pravide
sTfective and expeditious trial services suppovi. Specifically.

APPELLATE EXHIBITN.CA Y
2 PAGE_S] __OF \»0




Runt:  REGUAST FOR BRCOND EXTENS

TGN GF BEND OF ACOTIVE SERVICE LN
THE TASE OF CAPTAIN ZORERT

F.OMITIH 3690/4402 DEMOC

Taptain Math would be axcueed as deTa:isd defense counwel

At a
= e FAS oo 1 Deuveyb=y 2400% and Lne ﬂb-Oﬂa detaiie

a

J-

' L, oaousd ponentially need

additioral rims to adequatzly prepare fov Klul #urthermogs,

e srowual tovld oreata \.he polensal tor future post-trizl
“Tﬁlﬁg vy whaoher thz agoused received adegquate Legal

2oratnge], Caplain Sarers

4. Ti you wizhk o contach me with guestions concerning this
recomizcndation, - gai be reached rc1“0ﬂﬁﬁlraily at (750 725-
8700 o by 2-mai- at Xenth.Yorkindesn

= . i e |
THED M T

EELTH A, FORRIN
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ADMINISTRATIVE ACTION (5216) T ACTIONNG.
NAVMC 102.74 (REV. 3.586)

trovinns edifions will oe uzeg

M O0EO0-00-003-59004 Uil PADS QF 100

STESCAE G
1000

A T T
DATE: &3 NOY o3
5. FROM (Grade. b N*rnn sa*v FAYs e GO PR m‘_} EANIZATION AND B5TATION [Complae Aadmas)
TAPE MU, RERT F. #XX XX gal Zervices Supgorh Taam-Echo
TR gzl Services Support Ssconion
S55607
e L o amp Zendleton, California 52085
5. vA L As r—,,mr--1 a1
iT1 L1, L&SS
iz LG, Bve o
par L, ILR-17%
P43 0, et MG
T R & NATORE Cf AGTION/SUBJECT T -
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Fow*aﬁdﬁft of Yhw Harlne Crrps date.
g ﬂ
!
10! T [
i 9.COFY TQ
(1 FlLE:
{

"10 AFFERAENGE R AUTHGRITY (F hgoianiay T ENG DSURES (F Ay

1

to: have

{1} Desgripticn of pending
AP TN AT AL INY CANAT 0N [Feiins w2 it wirding | 7y0e 4 of orginay 470 5or 3 1n6 beow tox)
1.4 r:MQEf'*u]1v reguest an eatensien of wy sclive duly service in ordse
suffivim cne L0 cosplere my work af s defense sounsal on penging General
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FrireMmsNT OF CASEE

ls prov.ded on sach pending case
extend the B&S of Cap:t

States v. ¥atson - ?Private
”ha=cer wi“b Lwo Vp

ok aiEQMp;ec kldndpplﬂg, (e nreylfl
of chilc pornegraphy and various cther charges relaled to
starte weapons chasges, cormunicating threats, indegent
argpniage winth mincrs, and crnauthorized absense., PEC Watgon
tac bzar v pretrial coufinerent singe 11 Margh 20069 and T
wan dmtailed to ropresest him lster that aonth. 1 have
reprasanied PFC Watson (or hig initial article 32 hearing

and agair fer his wwe subsaguent Article 32 hearings, PFC
Wartzon hiag made rurerous redquests for speedy trial.  His
crazges ware finally referred on 28 Coboher 2069, He was
arzaiared my 2 November 2003 having waived the five day
wailig paricd. At the arrcaigyment PR Wartzom requested
tave his case heard prior to my 1 December 2009 scheduled
ARG, Tha xmilitsry judge indicated ae would not schedule
thie fvial dates that guickly due to the complaxity of the
case . PFC Watson's trial ig currently scheduled for 29-25
Jarnzzey Z5'0, This gaze dealsz with a numpey of complex
ieaues and voluminous disicovery. My withdrawal Ifromw
representing 20 Ralson would cause great predadice to hig
case #0d further the alrecady sxtensive pre-twial
uuﬂflnement time he has already been subjected o au this
point in order Lo &ailow for another defense counsel te
prapale for hipm wr:al,

o) United Slates v, Hohman - 'This caze ivveivas a
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United States v. Wuterich, No, 08-6006/MC (consolidated with No. 08-8020/MC and No. 0§-8021/MC)

Chief Judge EFFRON delivered the opinicn of the Court.
The present case concerns three filings arising out of

United States v. Wuterich, a pending court-martial convened at

Camp Pendleton, California. United States v. Wuterich, No. 08-

6006, is a petition for grant of review under Article 67 (a) (3),
Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 867 (a) (3)
(2000), filed by Staff Sergeant (SSgt) Frank D. Wuterich
(Appellant), the accused in the pending court-martial. In re
Wuterich, No. 08-8021, is a petition for extracrdinary relief
filed by SSgt Wuterich under the All Writs Act, 28 U.S.C. §

1651(a) {(2000)}. CBS Broadcasting Inc. v. United States, No. 08-

0820, is a petition for extraordinary relief filed by CBS
Broadcasting Inc., the recipient of a subpoena in the pending
court-martial. On September 17, 2008, we held a coﬁsolidated
hearing on these three filings.

The consolidated cases involve a ruling by the military
judge in the pending court-martial. See infra Part I.
Appellant faces charges of voluntary manslaughter and other
offenses related to the deaths of civilians in Haditha, Iraq.
During the period in which the civilian deaths were under
investigation, Appellant provided an interview to CBS
Broadcasting Inc. regarding the events on the date of and in the
place of the charged offenses. CBS subsequently broadcast a

portion of the interview as part of the 60 Minutes televisicn
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United States v. Wuterich, No. 08-6006/MC {consolidated with No. 08-8020/MC and No. 08-8021/MC)

program. The Government issued a subpoena to CBS that included
a request for the outtakes -- the portions of the interview
given by Appellant that Qere not included in the broadcast. CBS
declined to provide the outtakes and filed a motion to quash the
subpoena. The military judge, without reviewing the content of
the outtakes, granted the motion to quash the subpoena. The
Government appealed under Article 62, UCMJ, 10 U.S.C. § 862
{2000), which provides authority for interlocutory government
appeals similar to the authority available in federal civilian
criminal prosecutions under 18 U.S.C. § 3731 (2000).

The present appeal primarily involves two issﬁes. First,
whether the military judge’s ruling is subject to appeal under
Article 62. Second, whether the military judge erred by
granting the motion to quash the subpoena without first
conducting an in camera review of the contents of the requested
material.

This Court consistently has looked to the decisions of the
federal courts under section 3731 for guidance in interpreting
the parallel provisions of Article 62. See infra Part IIIL.B.1l.
Under those decisions, which provide important guidance limiting
such review, a ruliﬂg that quashes a subpoena 1s subject to
interlocutory appellate review. See infra Part III.B.2.
Likewise, those decisions provide guidance as to the

circumstances in which it is appropriate for the trial court to
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United States v. Wuterich, No. 08-6006/MC (consolidated with No. C8-802C/MC and No. 08-8021/MC}

conduct an in camera review. See infra Part III.D. .For the
reasons set forth below, we conclude that the ruling of the
military judge was subject to appeél ﬁnder Article 62. We
further conclude that it was an abuse of discretion for the
military judge to gquash the subpoena without first conducting an
in camera review of the requested materials. In our decretal
paragraph, we order the military judge to review the requested
material prior to ruling on the motion to quash the subpoena.
Part I summarizes the circumstances leading up to the
current appeal. Part II describes the issues set forth in each
of the filings. Part III discusses the procedﬁral and
substantive issues raised by the filings. Part IV sets forth

our decision.

I. BACKGROUND

A, THE CHARGES AT THE PENDING COURT-MARTIAL

The trial of 3Sgt Wuterich concerns the alleged unlawful
killing of civilians during military operations in Haditha,
Iraq, on November 19, 2005. During an investigation into the
events in Haditha, Appellant provided a statement on February
21, 2006, concerning this incident and his role.

Following further investigation, charges against Appellant
were referred for trial by court-martial on December 27, 2007.

The pending charges allege dereliction of duty, voluntary

APPELLATE EXHIBIT 3. ¢\
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United States v. Wuterich, No. 08-6006/MC {consolidated with No. 08-8020/MC and No. 08-8021/MC)

manslaughter, aggravated assault, reckless endangerment, and
obstruction of justice, offenses under Articles 92, 118, 128,

and 134, UCMJ, 10 U.S.C. §§ 882, 919, 928, 934 (2000).

B. STATEMENTS PROVIDED BY APPELLANT TO CBS REGARDING THE

CHARGED QFFENSES

On March 18, 2007, the CBS television program 60 Minutes

broadcast a segment entitled “The Killings in Haditha: Staff

Sergeant Frank Wuterich discusses what the Marines did the day

24 Iraqgi civilians were killed.” At the outset of the
broadcast, the CBS correspondent offered the following
introduction:

On November 19th, 2005, a squad of United
States Marines killed 24 apparently innocent
civilians in an Iragi town called Haditha.
The dead included men, women and children as
young as two. Iragi witnesses say the
Marines were on a rampage, slaughtering
people in the street and in their homes.

And in December, four Marines were charged
with murder. Was it murder? Was Haditha a
massacre? A military jury will decide, but
there’s no gquestion that Haditha is symbolic
of a war that leaves American troops with
terrible choices. The Marine making those
choices in Haditha was a 25-year-old
sergeant named Frank Wuterich., He’s charged
with 18 murders, the most by far, and he’s
accused of lying on the day that it
happened. Wuterich faces life in prison.
None of the Marines charged with murder has
spoken publicly about this, but tonight
Staff Sergeant Wuterich says he wants to
tell the truth abeout the day he decided who
would live and who would die in Haditha.

p XS]
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United States v. Wuterich, No. 08-6006/MC (consoclidated with No. 08-8020/MC and No. 08=8021/MC)

The segment included questions to Appellant by CBS correspondent
Scott Pelley, statements by Appellant, observations by Mr.
Pelley regarding Appellant’s statements, other commentary by Mr.
Pelley, and statements by other individuals. The segment
consisted of about one-half hour of broadcast time.

The statements broadcast by CBS were made during an on-
camera interview with Appellant conducted by Mr. Pelley in
October 2006. According to Mr. Pelley, “During our interview,
Staff Sergeant Wute;ich recounted the events of the incident at
Haditha.” The precise length of Appellant’s interview with CBS
is not set forth in the record. Defense counsel indicated on
the record that the interview lasted for “hours,” and the
military judge referred to representations that there were
“"several hours” of outtakes. These statements have not been
challenged on appeal. Subsequent to Appellant’s meeting with
Mr. Pelley, CBS selected portions of ﬁhe interview for
presentation during the broadcast.

C. THE SUBPOENA FOR APPELLANT’S STATEMENTS TO CBS

The prosecution issued a subpoena to CBS, dated January 16,
2008. See Rule for Courts-Martial (R.C.M.) 703. 1In pertinent
part, the subpoena required CBS “to deliver any and all video
and/or audio tape(s), to include out-takes and raw footage, of
any and all interviews and/or statements, oral comments, and/or

oral communications or nonverbal acts, actions, and/or
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United States v. Wuterich, No. 08-6006/MC (consclidated with No. 08-8020/MC and No. 08-8021/MC)

acknowledgements made by Staff Sergeant Frank D. Wuterich,
United States Marine Corps, recorded by or for, or in the
possession of, CBS News.” The subpoena also noted that “SSgt
Frank D. Wuterich is a criminal defendant and any/all statements
made by him or his defense counsel concerning his actions could
be deemed to be admissions and admissible at the trial of the
facts . . . .” |

CBS moved to quash the portion of the subpoena that sought
production of the unaired footage. In support of the motion,
CBS cited R.C.M. 703 (f) (4) (C), which authorizes the military
judge to require that a subpoena be withdrawn or modified if it
is “unreasonable or cppressive.” CBS also contended that the
subpoena should be quashed because the Government could not meet
its burden of showing that production of the unaired footage was
required under “a qualified reporter’s privilege that is rooted
in both the First Amendment . . . and the common law.” As an
alternative to the motion to quash the subpoena, CBS moved that
the military judge issue “a protective order, pursuant to R.C.M.
701(g) {2}, precluding the Government from obtaining the
materials sought by the subpoena.” CBS agreed to provide and
authenticate a copy of the segment broadcast on 60 Minutes.

Responding to the CBS motion, the prosecution asserted that
the subpoena reflected a good faith determination that the
outtakes contained admissions from Appellant that were relevant,
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United States v. Wuterich, No. 08-6006/MC (consclidated with No. 08-8020/MC and Ne. 08-8021/MC)

material, and necessary. The prosecution contended that the
existence of a reporter’s privilege represented a minority view
among the federal courts and that, even under the rulings of
those courts that had found a qualified privilege, the subpoena
should not be quashed.

The prosecution and CBS submitted detailed briefs to the
military judge, including appendices directed to the question of
whether the information sought in the outtakes was cumulative of
evidence otherwise in the Government’s possession. The military
judge reviewed the 60 Minutes broadcast, but he did not obtain
and review the unaired outtakes that were the subject of the
motion to quash.

The defense did ndt submit a brief on the CBS moticn to
quash. When the military judge asked whether the defense had a
position on the motion to quash, defense counsel responded:

“No, Your Honor.”

During a subsequent collogquy with trial counsel, the
military judge commented to trial counsel that after viewing
the 60 Minutes broadcast, “I'm having a hard time seeing what it
is you think that’s there that’s not already there.” Trial
counsel responded that the outtakes could provide the
prosecution with the following information about Appellant’s

broadcast statements:
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The background to those comments. The
backdrop for his rational[e]. The in-
context expressions of the accused in the
context of the interview. Not the snippets.
Not the sound bites. Not the portion that
has been edited for broadcast. But the
context. The totality of his expressions of
his conduct, and his rationalie] for his
conduct and the conduct on the part of his
Marines.

The military judge then asked defense counsel what position
the defense would take at trial if the prosecution offered into
evidence Appellant’s statements from the 60 Minutes broadcast.
Defense counsel responded that he would object if the
prosecution sought to admit only the broadcast portions of the
interview: ™I would assert the doctrine of completeness [under)
M.R.E. 106 and ask that it all be there for context.” At that
point, the military judge asked counsel for CBS what position
CBS would take if the defense asked for the complete interview.
Counsel for CBS responded that “we would, I suspect, file a
similar motion to quash,” depending on the state of the record
at the time, among other factors. He further noted that the
burden to overcome the privilege asserted by CBS would rest with
the defense, although the balance might be different in the
context of a defense request.

Defense counsel requested permission to address the issue,

noting that the defense was not “requesting that these outtakes

be admitted [at] trial.” Defense counsel further emphasized
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that “we are not a party to the dispute that’s going on today.
And we are also not required to assist the government in
acquiring its evidence or the evidence it thinks it needs.
That’s never our duty . . . .7

The military judge did not indicate how he might rule if
the defense were to offer a motion to compel introduction of the
interview outtakes under Military Rule of Evidence (M.R.E.) 106.
Instead, he indicated that he would provide both the prosecution
and counsel for CBS with the opportunity to brief that issue
should it arise in the future.

At the conclusion of arguments on the motion, the military

judge granted the motion to quash the subpoena on the grounds

that “the requirement of necessity has not been met.” See
R.C.M. 703(f) (1) (“Each party is entitled to the production of
evidence which is relevant and necessary.”). The military judge

took note of “the representation that there are several hours of
outtakes in the possession of CBS which contain information
concerning the accused’s view of the events that occurred on the
19th of November of 2005.7 He also observed that the outtakes
“could be admissible into the evidence as statements of the
accused under Military Rule of Evidence 801(d) [admissibility of
statements by a party-opponent].” The military judge concluded,
however, that “with respect to the outtakes, the contents of the

accused’s comments are speculative at this point and the court
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is concerned that the subpoena in this case likely qualifies as
a fishing expedition.”

The military judge determined that preduction of the
requested information was not necessary because “the information
desired here by the government from CBS would be cumulative with
what is already in the hands of the government.” See R.C.M.

703 (£) (1) Discﬁssion (ncting, in the nonbinding commentary
accompanying the rule, that “[rlelevant evidence is necessary
when it is not cumulative and when it would contribute to a
party’s presentation of the case in some positive way on a
matter in issue”). In the course of reaching his conclusion on
cumulativeness, the military judge considered the availability
to the prosecution of statements by Appellant broadcast in the
60 Minutes segment; other statements made by Appellant prior to
trial; statements made by members of his unit; and the forensic
evidence, photographs, and other physical evidence obtained from
the scene of the charged offenses. |

The military judge also addressed the question of whether
CBS could rely on a newsgathering privilege, stating that he was
persuaded that such a privilege existed “under federal common
law.” He added, however, that it was not necessary to base his
decision on such a privilege because any motion to quash that

met the “lower standard” of R.C.M. 703 would necessarily meet
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“the greater standard required for discleosure” under a qualified
reporter’s privilege.

The prosecution asked the military judge to reconsider his
ruling “and order an in camera inspection to determine whether
or not the material in question is in fact cumulative . . .
given the fact that the military judge had not had an
opportunity to review” the material. See R.C.M. 703(f) (4) (C)
{providing that when the recipient ¢f a subpoena requests
relief, “the military judge may direct that the evidence be
submitted to the military judge for an in camera inspection to
determine whether such relief should be granted”). The military
judge denied the motion without explanation. The Government
appealed the ruling to the Court of Criminal Appeals under
Article 62, UCMJ, 10 U.8.C. § 862 (2000). The United States
Navy-Marine Corps Court of Criminal Appeals vacated the ruling
of the military judge and remanded the case for further

proceedings. United States v. Wuterich, 66 M.J. 685, 6381-92 (N-

M. Ct. Crim. App. 2008}).

I1I1. THE PENDING PROCEEDINGS
The present consolidated case addresses three pending
filings that seek review of the decision by the Court of

Criminal Appeals. 1In United States v. Wuterich, No. 08-6006,

Appellant has filed a petition for grant of review under Article
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67(a) (3), UCMJ. On Appellant’s petition, we have granted review
cf the following issues:

T. Whether the lower court erred in
holding that it has jurisdiction to
entertain the Government’s challenge of
a discovery ruling pursuant to Article
62, UCMJ.

ITI. Whether the lower court erred in
holding that the Appellant did not have
standing as petitioner/appellee and
thereby violated Appellant’s statutory
and constitutional right to counsel.

In a related case, In re Wuterich, No. 08-8021, Appellant

filed a petition for extraordinary relief under 28 U.S.C. §

1651 (a), as an alternative, in the event that we determined
Appellant lacks standing to appeal under Article &7 (a) (3), UCMJ.
In view of our determination, infra Part III.A., that Appellant
has standing to appeal under Article 67 (a} (3), UCMJ, we deny the
writ petition as moot.

The third filing, CBS Broadcasting Inc. v. United States,

No. 08-0820, is a petition for extraordinary relief to obtain
review of the decision by the Court of Criminal Appeals. CBS
filed this writ as an alternative to reliance on Appellant’s
petition for grant of review under Article 67(a) (3), UCMJ, as
the vehicle for reviewing the decision of the court below. In
the writ petition, CBS suggested that the merits of the decision
by the lower court could be addressed properly during

consideration of Appellant’s petition for review under Article

14 APPELLATE Exmarr_fé(;L\_f__.
PAGE__ G __OF 19@




United States v. Wuterich, No. 08-6006/MC (consolidated with No. 08-8020/MC and No. 08~8021/MC)

67(a)(3),.UCMJ. We agree, and deny the CBS writ petition as
moot.

The Government appeal under Article 62 automatically stayed
the proceedings before the court-martial pending disposition by
the Court of Criminal Appeals. See R.C.M. %08(b) (4). The Court
of Criminal Appeals subsequently returned the case for further
proceedings before the court-martial. 66 M.J. at 691-92. Our
Court has not ordered a stay of the pending court-martial
proceedings. See R.C.M. 908(c) (3). Neither party has asked us
to issue a stay or otherwise take action with respect to the

status of the court-martial.

III. DISCUSSION

In the present case, Appellant -- knowing of the
investigation into the.events in Haditha -- granted an interview
to CBS Broadcasting Inc. CBS, which was aware of the ongoing
investigation, focused the interview on the events occurring on
. the date and in the place of the matters under investigation.
CBS broadcast some, but not all, of the statements made by
Appellant during the interview. In the nationally televised 60
Minutes program, CBS stated that Appellant wanted “to tell the
truth about the day he decided who would live and who would die

in Haditha.”
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At this stage in the appellate proceedings, Appellant
neither contests the voluntariness of the statements made during
his CBS interview about the events in Haditha nor claims any
privilege that would preclude use of his statements to CBS in
the pending court-martial. The majority of the statements made
by Appellant during the CBS interview, however, are not now
available for introduction into evidence at the court-martial.
In response to a Government subpoena for tapes of Appellant’s
entire interview, CBS produced only the broadcast portion. It
declined to provide the court-martial with the outtakes, which
contained the majority of Appellant’s interview statements.

On the record before us, only CBS has access to Appellant’s
full interview regarding the events in Haditha. Only CBS -- an
entity that is not a party to the éending court-martial -- is in
a position to assess whether the statements in the outtakes are
exculpatory, inculpatory, or otherwise necessary to enhance the
significance of other statements made by Appellant.

The military judge ruled that the Government could not have
access to the majority of statements made by the accused in his
interview because the military judge concluded that those
statements -- which he had not reviewed -- were cumulative in
relationship to other evidence available to the Government. The

military judge did not explain on the record how he was able to
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assess the content and quality of statements contained in the
ocuttakes that he h;d not reviewed.

Appellant and Petitioner-CBS each contend that the military
judge’s ruling was not appealable under Article 62, UCMJ, the
statute governing prosecution appeals. Further, each contends
that the ruling by the military judge, even if subject to
appeal, did not constitute an abuse of discretion. In addition,
Appellant contends that the lower court erred in ruling that he
did not have standing to participate in the appellate |
proceedings. Section B of this discussion addresses standing.
Section B discusses government appeals in criminal cases.
Section C considers the Government appeal in the present case.
Section D discusses the military judge’s decision that
production of the outtakes was not necessary because the
evidence therein was cumulative. Section E addresses further
proceedings.

| A. STANDING

After the military judge gquashed the Government’s subpoena,
the Government filed an appeal under Article 62, UCMJ.
Appellant filed a motion to dismiss on the grounds that the
military judge’s ruling was not appealable under Article 62,
UMCJ.

The Court of Criminal Appeals declined to consider

Appellént's filings on the grounds that Appellant had no

17 ) f
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standing to participate in the Government’s appeal under Article
62, UCMJ. Wuterich, 66 M.J. at 688-89. The Court of Criminal
Appeals noted that defense counsel had asserted at trial that
5Sgt Wuterich was not a party to the dispute between CBS and the
Government. Id. at 688. The court primarily relied on cases
involving the concept of standing under the Fourth Amendment, as
well as cases involving privileges and third-party subpoenas.
See id. at 688-89.

The jurisdictional concept of standing normally concerns
the limitation of the judicial power of the United States to
“[clases” and “[clontroversies.” U.S. Const. art. III, § 2.

See, e.g., Sprint Communc’ns Co. v. APCC Servs., Inc., 128 S.

Ct. 2531, 2535 {2008) (summarizing the requirements for a
plaintiff in civil litigation to establish standing -- an injury
in fact, causation, and redressability). This Court, which was
established under Article I of the Constitution, has applied the
principles from the “cases” and “controversies” limitation as a

prudential matter. See United States v. Chisholm, 5% M.J. 151,

152 (C.A.A.F. 2003).

The evidentiary concept of standing in criminal cases
concerns the issue of whether a defendant has a sufficient
interest in the object of a search, a claim of privilege, or
other evidentiary matter to prevail on the merits of the

objection. See, e.g., Rakas v. Illinois, 439 U.S. 128, 134-40
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(1978); United States v. Johnson, 53 M.J, 459, 461-62 (C.A.A.F.

2000); United States v. Jones, 52 M.J. 60, 63-64 (C.A.A.F.

1999). These cases involve the criteria used to assess the
merits of a c¢criminal defendant’s evidentiary claims, not the
right of a defendant to participate as a litigant in the
assessment of those claims.

Appellant did not initiate the present litigation. He is a
defendant in a criminal case brought by the United States.
Trial defense counsel’s comment regarding the dispute between
the Government and CBS was offered in the context of counsel’s
position that the defense had no obligation to assist the
Government in obtaining the evidence from CBS. Defense counsel
expressly addressed the interest of Appellant in the requested
material under the rule of completeness of M.R.E. 106. See
supra Part I.C. The position articulated by trial defense
counsel before the military judge underscores the direct
interest of Appellant in the scope of any ruling at trial or on
appeal regarding the evidence that would be available for
consideration at this trial.

Appellant sought to persuade the Court of Criminal Appeals
that the military judge’s order was not subject to appeal under
Article 62, and that the case should proceed with a trial on the
merits. In so doing, Appellant invoked his direct interest in

prompt disposition of the charges, a matter expressly addressed
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in Article 62, UCMJ. Although it would have been appropriate
for the Court of Criminal Appeals to consider the relationship
of Appellant to the requested material for purposes of assessing
how much weight, if any, to accord Appellant’s views on the
motion to quash the subpoena, it was not appropri;te to deprive
him altogether of the opportunity to participate in appellate
litigation having direct consequences on the prompt disposition
of criminal proceedings brought against him by the United
States.

As a result of the lower court’s erroneous view of
standing, Appellant did not have the opportunity to participate
in the appellate proceedings before that court. Under these
circumstances, we vacate the decision of the court below in our
decretal paragraph. In view of the pending court-martial
proceedings, and because this case involves an issue of law that
does not pertain to the unique factfinding powers of the Court
of Criminal Appeals, we shall review directly the decision of
the military judge without remanding the case to the lower

court. See United States v. Shelton, 64 M.,J. 32, 37 (C.A.A.F.

2006) (“When reviewing a decision of a Court of Criminal Appeals
on a military judge’s ruling, we typically have plerced through
that intermediate level and examined the military judge’s

ruling, then decided whether the Court of Criminal Appeals was
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right or wrong in its examination of the military
judge’s rul;ng.”) (citations and quotation marks omittgd).
B. GOVERNMENT APPEALS IN CRIMINAL CASES
Federal courts, including courts in the military justice
system established under Article I of the Constitution, are

courts of limited jurisdiction. See United States v. Lopez de

Victoria, 66 M.J. 67, 69 (C.A.A.F. 2008) (noting that such
jurisdiction “is conferred ultimately by the Constitution, and
immediately by statute”). In criminal cases, prosecution
appeals are not favored and are available only upon specific
statutory authorization. See 7 Wayne R. LaFave et al., Criminal

Procedure § 27.3(a)-(b) (3d. ed. 2007); United States wv. Watson,

386 F.3d 304, 307 {1st Cir. 2004). The constitutional
prohibition on double jeopardy and related statutory
considerations severely limit post-trial appeals by the
prosecution in contrast to the broad appellate rights of the
defense following the conclusion of trial. See 7 LaFave, supra,
§ 27.3{(a). In view of these limitations, the prosecution as a
general matter has a somewhat broader opportunity than the
defense to file appeals during the trial. See id. § 27.3(c).

Congress has authorized interlocutory government appeals in

federal civilian criminal cases under 18 U.S.C. § 3731 (2000).1

! The current version of 18 U.S.C. § 3731 provides:
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Congress alsco has authorized interlocutory prosecution appeals
in cases tried by courts-martial under Article 62, UCMJ, 10

U.S.C. § 862.°2

In a criminal case an appeal by the United States shall lie toc a court
of appeals from a decision, judgment, or order of a district court
dismissing an indictment or information or granting a new trial after
verdict or judgment, as to any ole Or more counts, or any part thereof,
except that no appeal shall lie where the double jecopardy clause of the
United States Constitution prohibits further prosecution.

An appeal by the United States shall lie to a court of appeals from a
decision or order of a district court suppressing or excluding evidence
or requiring the return of seized property in a criminal proceeding,
not made after the defendant has been put in jeopardy and before the
verdict or finding on an indictment or information, if the United
States attorney certifies to the district court that the appeal is not
taken for purpose of delay and that the evidence is a substantial proof
of a fact material in the proceeding.

An appeal by the United States shall lie to a court of appeals from a
decision or order, entered by a district court of the United States,
granting the release of a person charged with or convicted of an
offense, or denying a motion for revocation of, or modification of the
conditions of, a decision or order granting release.

The appeal in all such cases shall be taken within thirty days after
the decision, judgment or order has been rendered and shall be
diligently prosecuted.

The provisions of this section shall be liberally construed to
effectuate its purposes.

? The current version of Article 62, UCMJ, provides:

(a) {1) In a trial by court-martial in which a military judge presides
and in which a punitive discharge may be adjudged, the United States
may appeal the following (other than an order or ruling that is, or
that amcunts to, a finding of not guilty with respect to the charge or
specification):

(3) An order or ruling of the military judge which terminates the
proceedings with respect to a charge or specification.

(B) An order or ruling which excludes evidence that is substantial
proof of a fact material in the proceeding.

{C) An order or ruling which directs the disclosure of classified
informatioen.

(D) An order or ruling which imposes sanctions for nondisclosure of
classified information.

(E) A refusal of the military judge to lssue a protective order
sought by the United States to prevent the disclosure of classified
information.
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1. The relationship between Article 62, UCMJ, and 18 U.S.C.
§ 3731

Congress provided authority for interlocutory government
appeals under Article 62, UCMJ, in the Military Justice Act of
1983, Pub. L. No. 98-209, § 10, 97 Stat. 1393 (1983). Congress
based the legislation on 18 U.S.C. § 3731, the statute
applicable to the trial of criminal cases in the federal
district courts. See S. Rep. No. 98-53, at 6 (1983) (stating
that Article 62 “allows appeal by the government under
procedures similar to an appeal by the United States in a
federal civilian prosecution”); id. at 23 (stating that “[t]o

the extent practicable, the proposal parallels 18 U.S.C. § 3731,

(F) A refusal by the military judge to enforce an order described in

subparagraph (E) that has previously been issued by appropriate
authority.

(2) An appeal of an order or ruling may not be taken unless the trial

counsel provides the military judge with written notice of appeal from
the order or ruling within 72 hours of the order or ruling. Such
notice shall include a certification by the trial counsel that the
appeal is not taken for the purpose of delay and {if the order or
ruling appealed is one which excludes evidence) that the evidence
excluded is substantial proof of a fact material in the proceeding.

{3) An appeal under this section shall be diligently prosecuted by
appellate Government counsel.
{b) An appeal under this section shall be forwarded by a means
prescribed under regulations of the President directly to the Court of
Criminal Appeals and shall, whenever practicable, have priority over
all other proceedings before that court. In ruling on an appeal under
this section, the Court of Criminal Appeals may act only with respect
to matters of law, notwithstanding section 866(c) of this title [10
U.5.C. § 866(c)] (article 66(c)).
{c} Any period of delay resulting from an appeal under this section
shall be excluded in deciding any issue regarding denial of a speedy
trial unless an appropriate authority determines that the appeal was
filed solely for the purpose of delay with the knowledge that it was
totally frivolous and without merit.

23 APPELLATE ElealT_K&é:’___
paGE__SH___or 1%



United States v. Wuterich, No. 08-6006/MC ({(consolidated with No. 08-8020/MC and No, 08-8021/MC}

which permits appeals by the United States in federal
prosecutions”).

As Chief Judge Everett noted in United States v. Browers:

Because the legislative history makes clear
that Congress intended for Article 62
appeals to be conducted “under procedures
similar to [those governing] an appeal by
the United States in a federal civilian
prosecutiocn,” we look to federal precedent
for guidance on this question.

20 M.J. 356, 359 (C.M.A, 1985) {(alteration in oriéinal) {gquoting

S. Rep. No. 98-53, at 6); accord Lopez de Victoria, 66 M.J. at

70-71; United States v. Brooks, 42 M,J. 484, 486 (C.A.A.F.

1995); United States v. Lincoln, 42 M.J. 315, 320 (C.A.A.F.

1985); United States v. True, 28 M.J. 1, 3 (C.M.A. 1989).

Federal court decisions interpreting 18 U.S.C. § 3731
constitute guidance, not binding precedent, in the
interpretation of Article 62, UCMJ. When considering the import
of cases arising under 18 U.S.C. § 3731, we bear in mind that
“Congress, in enacting the revised Article 62, UCMJ, in 1983,

clearly intended to afford the government a right to appeal

which, ‘to the extent practicable . . . parallels 18 U.S.C. §
3731 . . . .'" Lopez de Victoria, 66 M.J. at 70 (first ellipsis
in original} (quoting S. Rep. No. 98-53, at 23}. 1In that

regard, we take into account the structural differences between

courts-martial and trials in federal district court, as well as
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the textual similarities and differences with respect to Article
62, UCMJ, and 18 U.S5.C. § 3731.
Section 3731, for example, states: ™“The provisions of this

section shall be liberally construed to effectuate its

purposes.” The First Circuit, in United States v. Watson,

described the legislative background of this provision. The
court noted that the iﬁitial statute authorizing government
appeals in federal criminal cases referred only to “motion[s] to
suppress.” 386 F.3d at 308-10. Following a series of judicial
decisions narrowly construing this provision, Congress expanded
the statute to cover all orders suppressing or excluding
evidence and added the language on liberal construction to
“‘reverse[] the practice of narrowly interpreting’” the statute.
See id. at 309 (quoting S. Rep. No. 91-1296, at 37 (1970), and
citing Omnikus Crime Control Act of 1970, Pub. L. No. 91-642, §
14, 84 Stat. 1880, 1890 (1971)). With respect to the guidance
drawn from cases interpreting 18 U.S.C. § 3731, we note that
those cases routinely cite the liberal construction admonition
in the course of addressing the scope of section 3731. E.g.,

Watson, 386 ¥.3d at 310; In re Grand Jury Empanelled (Colucci),

597 F.2d 851, 855-56 (3d Cir. 19%79).

Article 62, UCMJ, on the other hand, contains no language
on statutory construction, and its legislative history does not
demonstrate a rationale for the omission of this language.
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Therefore, it would be inappropriate to apply the liberal
construction mandate of section 3731 when interpreting Article
62, UCMJ. This is consistent with our past practice. We have
not previously applied an explicit liberal construction when
interpreting Article 62, UCMJ. We treat cases interpreting
parallel provisions of 18 U.S.C. § 3731 as guidance, not as
mandates; and we apply that guidance only to the extent
consistent with an interpretation of Article 62 that is not
dependent upon the liberal construction admonition.

2. Appeals under 18 U.85.C. § 3731

The issues in the present appeal concern the meaning of the
term “excludes evidence” in Article 62. The statute permits the
government to appeal an “order or ruling which excludes evidence
that is substantial proof of a fact material in the proceeding.”
Article 62 (a) (1) (B), UCMJ. Under this provision, trial counsel
must file a certification with the military judge “that the
appeél is not taken for the purpose of delay and (if the order
or ruling appealed is one which excludes evidence} that the
evidence excluded is substantial proof of a fact material in the
proceeding.” Article 62(a) (2), UCMJ.

The related provision governing federal civilian criminal
trials, 18 U.S.C. § 3731, permits the government to appeal an
order by the trial court “suppressing or excluding evidence.”

The United States Attorney must certify “that the appeal is not
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taken for purpose of delay and that the evidence is a
substantial proof of a fact material in the proceeding.” Id.
The courts of appeals have addressed the meaning of the
term “excluding evidence” under 18 U.S.C. § 3731 and have
concluded that the term includes an order quashing a subpoena.

See 25 James Wm. Mcore et al., Moore’s Federal Practice

T 617.08[4] (3d. ed. 2008); 7 LaFave, supra, § 27.3(c). The
case law in this area,_permitting appeal of an order quashing a
subpoena, predates the enactment of Article 62, UCMJ. See,
e.q., Coluceci, 597 F.2d at 856.

In Watson, the First Circuilt discussed the scope of the
term “excluding evidence” under 18 U.S.C. & 3731. 386 F.3d at
307. The appeal involved a trial court ruling that denied a
government motion for a continuance. Prior to trial, the
prosecution asked immigration officials to keep the prosecution
informed of the status of a potential witness. The immigration
officials neglected to do so, and deported the witness. The
government moved for a continuance to conduct an overseas
deposition. The trial court denied the motion, noting that the
case was more than three years old, there were speedy trial
iésues, the problem was a result of government negligence, and
it could take six to twelve months to obtain the testimony by

deposition. The government renewed its motion, and the trial
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court denied the renewed motion for the same reasons. Id. at
306-07.

The court of appeals concluded that the orders denying the
motions were not appealable under 18 U.S.C. § 3731 because they
were case-management orders, entered with the purpose of
preventing delay:

Although the orders appealed from will
certainly hamper (and may effectively
prevent) the obtaining and subsequent use of
[the witness’s] testimony, those orders did
not, either in substance or in form, limit
the pool of potential evidence that would be
admissible at the forthcoming trial. Rather,
they were premised on, and accomplished, a
more prosaic goal: the lower court’s
determination to forestall further delay. -
That was why the court denied the requested
continuance -- and the practical effect of
that denial was to clear the way for the
trial to proceed. That the orders had an
incidental effect on the government’s
evidence-gathering is too remote a
consequence to support appellate
jurisdiction under the second paragraph of
section 3731,

Id. at 313.

In the course of its opinion, the court of appeals reviewed
the development of 18 U.S.C. § 3731 as well as cases applying
the provision to permit appeals of decisions “excluding
evidence.” The court concluded that an interlocutory
prosecution appeal under section 3731 is permitted when.“the
order itself is the practical equivalent of a suppression or

exclusion order; that is, when the order has the direct effect
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of denying the government the right to use evidence. If such an
effect is only incidental, then there can be no appeal.” Id. at
311. The cases discussed in Watson in support of this test
reflect a highly case-specific approach to the determination of
whether the effect on the exclusion of evidence is direct or
incidental. See id. at 310-12. Watson did not call into
gquestion any of the cases permitting government appeal of an
order quashing a subpoena.

Under Watson, the pertinent inquiry is not whether the
court has issued a ruling on admissibility, but instead whether
the ruling at issue “in substance or in form” has limited “the
pool of potential evidence that would be admissible.” Id. at
313. The distinction drawn by Watson between direct and
incidental effects underscores that the inquiry concerns the
impact of the ruling on the pool of potential evidence, not
whether there has been a formal ruling on admissibility. '§gg
id. at 311-12,

3. Limitations on appeals under Article 62, UCMJ

Appellant and Petitioner-CBS contend that the prosecution
may not appeal an order quashing a subpoena under Article 62,
UCMJ, irrespective of the authority for the prosecution to
appeal such orders under 18 U.S.C. § 3731. According to
appellant, Chief Judge Everett’s opinion in Browers, 20 M.J. at

356, “stands for the proposition that Article 62 authorizes
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prosecution appeals of orders excluding evidence only where a
military judge rules that certain evidence ‘is inadmissible.’”
Contrary to Appellant’s assertion, Chief Judge Everett did
not state that such an Article 62 appeal could take place “only”
if the military judge rules that evidence “is inadmissible.”
Browers, like Watson, involved an appeal of a case-management
ruling by the trial judge. The prosecution at trial moved for a.
continuance due to the absence of two witnesses. The military
judge denied the motion, noting that the charges were o0ld, one
witness was not likely to be available in the near future, and
the government had failed to keep track of the other witness.
In Broweis, Chief Judge Everett concluded that the order was not
appealable because it involved the question of trial scheduling,
not the exclusion of evidence. 20 M.J. at 356-60.
In the course of discussing this issue, Chief Judge Everett

stated:

Most lawyers think of exclusion of evidence

as a ruling made at or before trial that

certain testimony, documentary evidence, or

real evidence is inadmissible. In short,

“excludes” usually is a term of art; and we

see no reason to believe that Congress had

any different intention in drafting Article

62 (a) (1) .
Id. at 360.

Chief Judge Everett referred generally to what “[m]ost

lawyers think” and described “excludes” as a word that “usually

30
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is a term of art.” 1Id. The nonexclusive nature of these
observations underscores that the opinion did not provide either
a formal definition or a comprehensive description of the
meaning of “excludes.” 1In context, Chief Judge Everett’s
observations set the stage for his conclusion on the critical
issue in the case: denial of a continuance, in a case that had
languished, involved a scheduling matter that did not amount to
an exclusion of evidence. Highlighting the case-management
nature of an order denying a continuance, he stated: ™“Indeed,
we suspect Congress believed that the scheduling of trials
should be left primarily to trial judges and reliance should be
placed on their judgment.” Id. at 360. His opinion did not
establish a bright-line rule or a comprehensive definition of
“excludes, ” nor did it otherwise hold that an order is
appealable under Article 62(a) (1) (B} “only” if there is a formal
ruling that evidence is inadmissible.

Appellant’s argument suggests that the phrase “excludes
evidence” means something different in military law than the
term “excluding evidence’” means in civilian criminal
proceedings. In that regard, we note that in Browers, Chief
Judge Everett did not state that we should disregard decisions
under 18 U.S.C. § 3731 permitting appeal even without a formal
ruling on admissibility. On the contrary, as noted above in

Part III.B.l., he expressly stated that we “look to federal
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precedent for guidance” in the interpretation of Article 62. 20
M.J. at 359. He specifically noted that the government had not
identified any cases arising under 18 U.S.C. § 3731 in which
denial of a continuance had been treated as an appealable order.
Id. at 360.

In a subsequent dissent, Chief Judge Everett took the
position that the Court in Browers “adopted a narrow

construction of the statutory language.” United States v. True,

28 M.J. 1, 5 (C.M.A. 1989) (Everett, C.J., dissenting). His
view, however, was not joined by the other members of the Court.
In that regard, we note that Browers was decided with the
participation of only two Judges, Chief Judge Everett and.Judge
Cox. 20 M.J. at 360. Judge Cox —-- who concurred separately in
Browers -- did not endorse Chief Judge Everett’s suggestion in
True that the Court in Browers had adopted a “narrow
construction” of Article 62. Instead, he joined the majority
opinion in True. 28 M.J. at 4. The majority in True rejected a
narrow construction of the statute, noting: “Prudent advice
concerning the use of [Article 62] should not be confused with
an unjustified narrowing of the scope of this statute or
deliberate frustration of the will of Congress.” 28 M.J. at 3.
In short, this Court;s decision in Browers does not support
the proposition that the term “excludes” in Article 62 refers

only to a ruling that evidence is inadmissible. Likewise,
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Browers does not support the proposition that the term
“excludes” under Article 62 should be construed more narrowly
than the term “excluding” under section 3731. On the contrary,
Browers expressly identified case law under section 3731 as an
important source of guidance in interpreting Article 62. The
text of Article 62 does not reflect that Congress used the word
“exclude” as a term of art limited to formal rulings on
admissibility. Cf. Articles 43(d), 57(b), 120(s), UCMJ, 10
U.S.C. §§ 843(d), 57(b), 120(s) (2000) (using the terms
“excluded” and “excluding” in various legal contexts to convey
descriptive meanings different from the concept of

admissibility}. Compare Watson, 386 F.3d at 313 (describing a

ruling “excluding evidence” under section 3731 as one “that
would, either in substance or in form, limit the pool of
potential evidence that would be admissible”}. We agree with
the approach taken in Watson, which focused on the pool of
‘potential evidence, not a formal ruling on admissibility. See
supra Part III.B.Z.

The legislative history of Article 62, UCMJ, also does not
reflect that Congress intended the word “exclude” to be a term
of art limited to rulings on admissibility. Congress, in
drafting Article 62, UCMJ, did not focus on the word “excludes”
or “excluding.” To the extent that the state of the law at the

time of enactment illuminates congressional intent, we note that
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the Colucci case applying 18 U.S.C. § 3731 to an order quashing
a subpoena predated enactment of Article 62, UCMJ, by several

years. See Colucci, 597 F.2d at 855-56. We need not rely on

that point, however, but instead focus on the meaning of the
word “exclude” in the context of the similar wording in section
3731 (“excluding”} and Article 62 (“excludes”). We also focus
on the purpose of Article 62, UCMJ, reflected in its structure
and legislative history, to p;ovide the government in military
cases with the same interlocutory appeal authority as in
civilian criminal cases, “to the extent practicable.” See S.
Rep. No. 98-53, at 23 (1983); cf. Article 36, UCMJ, 10 U.S.C. §
836 (2000) (authorizing the President to prescribe pretrial,
trial, and post-trial procedural and evidentiary rules that
follow the rules for trials in federal district courts insofar
as the President deems practicable).

We conclude that application ¢f guidance from the federal
court decisions under 18 U.S.C. § 3731 is both practicable and
appropriate. Under that guidance, a ruling quashing a subpoena
is appealable under Article 62, UCMJ. We have specifically
taken into account, and apply, the guidance from cases under 18
U.S5.C. § 3731 restricting interlocutory government appeals to
those rulings that have a direct rather than incidental effect
on the exclusion of evidence. See supra Part III.B.2. 1In

reaching this conclusion, we have considered the differences
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between courts-martial and civilian trials, particularly the
emphasis in military law on prompt disposition of trials and

appeals, and the accelerated time frames in Article 62.

Compare, e.g., Article 62(a) (2), UCMJ, with 18 U.S3.C. § 3731.

See, e.g., Manual for Courts-Martial, United States, pt. I,

pafa. 3 (2008 ed.); R.C.M. 908. Appellate courts in the
military justice system are reguired to give priority to cases
arising under Article 62 whenever practicable. BSee Article
62(b); C.A.A.F. R. 18%(a) (7) (A). 1In the present case, we note
that this Court has not issued a stay of the court-martial
pro;eedings. See R.C.M. 908(c) (3). Neither party has asked us
to issue a stay or otherwise take action with respect to the
status of the court-martial. See supra Part II.

The experience in federal c¢ivilian courts underscores the
infrequency of government appeals from orders guashing subpoenas
and the effectiveness of judicial interpretations of 18 U.S.C. &
3731 in that regard. 1In a section 3731 appeal, as in an appeal
under Article 62, the prosecution must certify that the appeal
is not taken for purposes of delay and that the evidence is a
substantial proof of a fact material in the proceedings.

. Section 3731 has been interpreted to apply only to rulings that
have a direct rather than an incidental effect of excluding

evidence. Sece, e.g., Watson, 386 F¥F.3d at 311-13. The

interpretation set forth in Watson, which we apply in the
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context of Article 62, provides a significant limitation on the
avallability of government appeals. We have no reason to
anticipate that application of that interpretation in the
military justice system should differ with respect to the
relative infrequency of government appeals. Application of that
interpretation to review of the specific ruling at issue here =--
the military judge’s decision to quash a subpoena requesting
statements by the accused to the news media regarding events on
the date of and in the place of the incident under investigation
-- 1s not likely to have an appreciable effect on the volume of
prosecution appeals under Article 62. In light of the text, the
legislative history, the decisions and experiences of courts
applying the parallel provisions of 18 U.S.C. § 3731, and
considerations of practicability, we conclude that the term
“excludes evidence” in military law is not different from the
term “excluding evidence” in federal civilian proceedings with
respect to an interlocutory appeal of a decision to quash a
subpoena for the productioh of evidence.
C. THE APPEAL IN THE PRESENT CASE

The question before us is not simply the generic question
of whether Article 62, UCMJ, permits appeal of a motion quashing
a subpoena, but whether the ruling at issue in this case had the
direct effect of excluding evidence. 1In resolving that issue,

we consider whether the military judge’s ruling directly limited
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the pool of potential evidence that would be admissible at the
court-martial. See Watson, 386 F.3d at 313. BAppellant contends
that the prosecution cannot appeal because the prosecution has
not demonstrated that the outtakes contain any relevant,
admissible evidence, contending that “the Government’s
assertions as to what might be contained in the CBS outtakes
were mere speculation.” The record before us, however,
demonstrates that the outtakes contain statements by Appellant
about the charged crimes, focusing on the events that transpired
on the day and in the place of the alleged offenses. See supra
Part I.B. Appellant also contends that the ruling is not
appealable because “the ‘admissions’ that -the Government
speculates are in the outtakes are available from a number of
other sources.” However, the question of whether the material
in the outtakes is cumulative goes to the merits of the ruling
by the military judge, not whether that ruling is appealable.
See infra Part III.D.

According to Appellant, the military judge’s ruling did not
exclude evidence from the court-martial: ™“If the government
ultimately obtains these outtakes through negotiation with CBS
News or alternative means, it [sic] may well be admissible.” On
the record before us, CBS has sole possession and control of the

outtakes. The record does not establish the existence of any

37 APPELLATE EXmigiT RCUN
PAGE__ 04  ofF__ 1%




United States v. Wuterich, No. 08-6006/MC (consolidated with Ne., 08-8020/MC and No. 08-8021/MC)

negotiations or “alternative means” through which the Government
could obtain the outtakes.

The record reflects that CBS does not believe that it is
appropriate to provide the outtakes to the prosecution. CBS has
litigated vigorously a metion to quash the subpoena as well as
the present appeal. As part of that litigation, CBS has
submitted a declaration from its correspondent, Mr. Pelley,
asserting a variety of negative consequences to the
newsgathering function that would follow “if reporters we?e to
become known as willing or unwilling investigative agents for
the Government.” Under these circumstances, the record
establishes that the military judge’s decision had the direct
effect of excluding the outtakes from the pool of potential
evidenge that would be admissible at the court-martial.

In a related argument, Appellant and Petitioner-CBS suggest
that the military judge’s decision to quash the subpoena is not
appealable in this case because the military judge did not
foreclose future consideration of the admissibility of the
cuttakes. The military judge, however, discussed that
possibility in the context of a contingency under the control of
the defense. During litigation of the motion to quash the
subpoena at trial, the military judge asked trial defense
counsel if he would object to intrecduction into evidence of the

broadcast statements made by the accused. Defense counsel
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reserved the right to object under M.R.E. 106, the rule of
completeness, which provides, “When a writing or recorded
statement or part thereof is introduced by a party, an adverse
party may require that party at that time to introduce any other
part or any other writing or recorded statement which ought in
fairness to be considered contemporaneously with it.” See also
M.R.E. 304 (h} (2) (providing a rule of completeness in connection
with an alleged admissicn or confession).

The rule of completeness 1s a rule that benefits the party
opposing admission of evidence, not the party offering the
evidence. Assuming that the prosecution moves to admit the
broadcast statements, the defense would not be obligated to
object under the rule of completeness. Defense counsel
emphasized during discussion of the motion to quash the subpoena
that the defense was “not required to assist the government in
acquiring its evidence or the evidence it thinks it needs,” and
that defense counsel was not “required t¢ anticipate what the
government might try tc do and anncunce all of my objections.”
Likewise, it is not possible to know at this stage whether the
interests of Appellant in presenting the most effective defense
in his trial by court-martial and the interests of CBS as a
newsgathering entity will be similar or different during trial

on the merits.
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At this stage in the proceedings, the possibility of a
future ruling on admissibility of the outtakes under the rule of
completeness rests with the defense. Moreover,.without having
the content of the outtakes in the record, there is no way of
knowing which parts, if any, of the outtakes would be covered by
the rule of completeness. Under these circumstances, the
contingent possikility that an opposing party might raise an
objection that could resurrect the need for a subpoena, which is
dependent on multiple variables, does not diminish the direct
effect of the ruling excluding the outtakes.

In the present case, the military judge ruled that the
evidence requested in the subpoena was cumulative with the
evidence otherwise available to the prosecution. See supra Part
I.C. In so doing, he focused specifically on the pool of
potential evidence that would be admissible at the court-
martial. As such, his decision to quash the subpoena was
appealable under Article 62, UCMJ, because it had a direct
effect on whether the outtakes would be excluded from
consideration at the court-martial.

D. THE MILITARY JUDGE’S DECISION TO QUASH THE SUBPOENA

The question before us is whether the military judge in
this case erred when he granted the motion to quash the subpoena
on the grounds that it was unnecessary without reviewing in

camera the evidence requested. See supra Part I.C.; R.C.M.
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703(f) (1). We review the military judge’s decision under an

abuse of discretion standard. See United States v. Reece, 25

M.J. 93, 95 (C.M.A. 1987}).

In trials by courts-martial, “[t]he trial counsel, the
defense counsel, and the court-martial shall have equal
opportunity to obtain witnesses and other evidence in accordance
with such regulations as the President may prescribe.” Article
46, UCMJ, 10 U,S5.C. § B46 (2000). The President has provided
that the parties and the court-martial “shall have equal
opportunity to obtain witnesses and evidence, including the
benefit of compulsory process.” R.C.M. 703(a). Under R.C.M.
703(f) (1), “Each party is entitled to the production of evidence
which is relevant and necessary.” M.R.E. 401 establishes “a low
threshold of relevance.” Reece, 25 M.J. at 95 (quoting United

States v. Tomlinson, 20 M.J. 897, 900 (A.C.M.R. 1985)). As

noted in the nonbinding Discussion accompanying R.C.M.
T03(f) (1) : “Relevant evidence is necessary when it is not
cumulative and when it would contribute to a party’s
presentation of the case in some positive way on a matter in
issue.” See Reece, 25 M.J. at 95.

R.C.M. 703(f) (4) (C) provides: ™If the person having
custody of evidence requests relief on grounds that compliance

with the subpoena or order of production is unreasonable or

oppressive . . . the military judge may direct that the subpoena
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or order of production be withdrawn or modified.” Under the
rule, “the military judge may direct that the evidence be
submitted to the military judge for an in camera inspection in
order to determine whether such relief should be granted.”
Reece considered these provisions on direct review of a
case in which the military judge had declined to review in
camera the social service and counseling records of two
witnesses. 25 M.J. at 94-95. The defense at trial had asserted
that records of drug and alcchol abuse, as well as behavioral
problems, were relevant to £he credibility of the witnesses. On
appeal, this Court cbserved that the credibility of the two
witnesses was a key issue at trial and that the appellant had
“made as specific a showing of relevance as possible, given that
he was denied all access to the documents.” Id. at 95. Under
the circumstances of the case, Reece held that the military
judge erred in not conducting an in camera review of the
requested materials, and remanded the case for in camera

inspection by a military judge under United States v. DuBay, 17

C.M.A. 147, 37 C.M.R. 411 (1967). 25 M.J. at 95; cf. United

States v. Cuthbertson, 630 F.2d 139, 145-46, 148-49 (3d Cir.

1980) (holding that the trial judge did not err in requiring an
in camera review of trial witness statements when there was a

showing of relevancy, necessity, and specificity, but erred in
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requiring an in camera review of non-witness statements without
such a showing).

In the present case, Appellant argues that the military
judge did not err in quashing the subpoena because “[tlhere is
no reason to believe that there are material statements in
excess of what CBS aired on March 17, 2007, as Petitioner’s
[Appellant’s] statements are relatively uniform and indicative
of his subjective intent.” Appellant further contends that --

the government also has a wealth of
additional evidence that can be used to
demonstrate [Appellant’s] specific intent,
including forensic evidence, the testimony
of all of [Appellant’s] squad members, and
secondary evidence. The testimony of
hAppellant’s squad members is indicative of
his specific intent, as he trained his squad
on the rules of engagement and their
understanding of the rules of engagement
mirrors his. Appellant’s subjective intent
is clear from his multiple statements -- he
declared the buildings and anyone within
hostile and authorized the use of force. He
repeatedly admitted to telling them to
“shoot first and ask questions later.”

{citations omitted). In similar fashion, Petitioner-CBS notes
that the record is replete with other evidence available to the
Government on the contested issues in the court-martial.
Petitioner-CBS further suggests that an in camera review of the
outtakes 1s unnecessary because “it is typically the case that
the most relevant and important information is included in the

publicly disseminated news report.”
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As we have noted earlier, Appellant granted an interview
with CBS in which he specifically described events at the time
and in the place of the charged offenses. CBS conducted the
interview knowing that it involved matters then under
investigation. The interview lasted for several hours, but ole
a portion of the interview was aired by CBS. The outtakes
contain a majority of Appellant’s discussion of the charged
offenses with CBS, and only CBS possesses those outtakes.  See
supra Part I1.B-C,

At this stage in the proceedings, Appellant has pled not
guilty. Therefore, the issues of his specific intent and other
key elements of the offenses remain in dispute. On the record
before us, the case involves both direct and circumstantial
evidence, including statements by Appellant. Both the
prosecution and the defense will have the opportunity to
demonstrate the inculpatory or exculpatory value of evidence
that is introduced with respect to the charged offenses. Under
those circumstances, the level of detail, the context, and the
credibility of the evidence is likely to be at issue.

In that setting, the decisions made by CBS as to what was
relevant and important to include in a nationally broadcast news
story are not the same as the judgment by the parties ﬁo the
court-martial of what might be relevant and necessary in the

trial of the pending case, which includes both general crimes
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and unique military offenses. Likewise, Appellant’s assessment
that his statements in the record refleét a consistent
expression of intent is a matter that, at this stage in the
proceedings, is likely to be subject to evaluation by the
factfinder at trial. Moreover, Appellant’s assessment does not
describe the content of the statements in the outtakes.

In Cuthbertson, the Third Circuit addressed similar

considerations in a case where a news organization sought to
resist a subpoena that requested, in part, material containing
“verbatim and substantially wverbatim statements . . . of
witnesses that the government intends to call at trial.” 630
F.2d at 148. 1In sustaining the decision of the trial judge .to
order production of that material for in camera inspection, the
court observed:

By their wvery nature, these statements are
not obtainable from any other source. They
are unique bits of evidence that are frozen
at a particular place and time. Even if the
defendants attempted to interview all of the
government witnesses and the witnesses
cooperated with them, the defendants would
not obtain the particular statements that
may be useful for impeachment purposes at
trial.

Id.; accord United States v. LaRouche, 841 F.2d 1176, 1180 {1st

Cir. 19%88) (sustaining the trial judge’s decision to order
production of outtakes of a news media interview with a key

trial witness).
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The outtakes of the CBS interview of Appéllant about the
events in Haditha on the date of the charged offenses, like the

material at issue in Cuthbertson and LaRouche, constitute a

potentially unique source of evidence that is not necessarily
duplicated by any other matérial. Under the circumstances of
the present case, consideration of whether the outtakes are
cumulative requires review of the requested material by the
military judge. The military judge’s decision to quash the
subpoena without conducting an in camera review of the requested
material constituted an abuse of discretion.
E. FURTHER PROCEEDINGS

Petitioner-CBS based the motion to quash the subpoena in
part on the grounds that the outtakes were protected by a
gqualified newsgathering privilege. Petitioner-CBS relied on
principles related to the newsgathering process and did not
claim that Appellant’s statements were made under conditions of
confidentiality. Although the military judge indicated
agreement with the concept of a qualified newsgathering
privilege, he found it unnecessary to base his decision on the
privilege because he determined that the cuttakes were
cumulative.

Under M.R.E. 501(a) (4), a privilege may be claimed under
“[tlhe principles of common law generally recognized in the

trial of criminal cases in the United States district courts
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pursuant to Rule 501 of the Federal Rules of Evidence insofar as
the application of such principles in trials by courts-martial
is practicable and not contrary to or inconsistent with the
code, these rules, or this Manual.” In the past, this Court has
considered but has not resolved the guestion of whether a
newsgathering privilege applies in the military Jjustice system.

See United States v. Rodriguez, 50 M.J. 38, 38 (C.A.A.F. 1998)

(summary disposition). ©On appeal, the parties have referred to
the question of whether a newsgathering privilege should be
recognized in the military justice system, but they have not
asked this Court to resolve whether the subpoena in this case
should have been quashed on a gualified newsgathering privilege.
Under these circumstances, we do not decide here whether such a
privilege should be recognized in the military justice system.
The issue of an in camera review is a separate matter.
Even to the extent that a qualified privilege has been
recognized by some courts in the trial of federal civilian
cases, the application of such a privilege to an in camera

review has been highly case specific. 8See, e.g., United States

v. Burke, 700 F.24 70, 76-78 {(2d Cir. 1983); Cuthbertson, 630

F.2d at 146-49. 1In that context, even 1f a qualified privilege
applied to cases in the military justice system -- a matter that
we do not decide here -- such a privilege would not preclude an

in camera review pursuant to R.C.M. 703(f) (4) (C) under the
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circumstances of the present case. The description of the
material at issue in the present case -- video outtakes from a
specific interview in which Appellant discussed the events
occurring on the date of and in the place of the charged
offenses —-- is sufficient to meet a threshold showing of
necessity for an in camera review. The military judge could not
make an evaluation of necessity under the specific circumstances
of this case without reviewing the outtakes for content and
context. See EEEEQ Part III.D. Accordingly, we conclude that
the military jﬁdge in the present case must conduct an in camera
review of the requested materials prior to ruling on the motion
to quash the subpoena.

In any further hearing before the military judge on a
motion to guash the subpoena, the military judge alone will
inspect the requested materials in camera. Such a hearing,
accompanied by inspection of the requested material in camera by
the military judge alone, will provide the appropriate forum for
consideration of issues pertinent to a motion to quash the
subpoena, such as the existence, if any, of a qualified
newsgathering privilege under M.R.E. 501(a) (4), the scope of any
such privilege, and the application, if any, of such a privilege
to the requested materials.

Our decision to order inspection in camera by the military

judge alone pertains to the present case. We do not decide here
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whether, under other circumstances, inspection by the parties
under an appropriate protective order would be warranted. See

Reece, 25 M.J. at 95 n.6.

IV. DECISION

We vacate the decision of the United States Navy-Marine
Corps Court of Criminal Appeals and the order of the military
judge quashing the Government’s subpoena. We remand the record
of trial to the Judge Advocate General of the Navy for return to
the military judge for further consideration of whether relief
should be granted to Petitioner-CBS under R.C.M., 703. Prior to
ruling, the military judge shall order production of the
requested material for in camera inspection by the military

judge alone.
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RYAN, Judge, with whom ERDMANN, Judge, joins {dissenting):
I agree that Appellant has standing to litigate the
Government’s appeal of the military judge’s ruling quashing a

third-party subpoena. United States v. Wuterich, = M.J.

(19-21) {(C.A.A.F. 2008). However, bécause the Government’s
appeal in this case is an appeal of the military judge’s ruling
on a discovery motion -- a ruling that expressly noted that the
object of the discovery could be admissible! -- and not “[aln
order or ruling which excludes evidence,” I disagree that the
United States Navy-Marine Corps Court of Criminal Appeals (CCA)
had jurisdiction under Article 62 of the Uniform Code of
Military Justice (UCMJ), 10 U.S.C. § 862 (2000), to hear the
Government’s appeal. That the CCA had no jurisdiction under the
facts of this case is supported both by the precedent of this
Court and the precedent of the United States Court of Appeals

for the First Circuit. See United States v. Browers, 20 M.J.

356, 360 (C.M.A. 1985) (defining “exclusion” as used in Article
62(a) (1) (B}, UCMJ, as a ruling involving inadmissibility):

United States v. Watson, 386 F.3d 304, 310 (lst Cir. 2004)

{(*[The Criminal Appeals Act] unarguably restricts government

appeals to specific categories of district court orders. If an

! Transcript of Record at 87, United States v. Wuterich (Feb. 22,
2005) (Article 39(a), UCMJ, session) (®[T]lhe court clearly finds
that this could be admissible into the evidence as statements of
the accused under Military Rule of Evidence 801(d)."}.
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order falls outside those categories, the government’s attempted
appeal must be dismissed.”} (citation omitted).

A. Statutory authorization for a government appeal

In criminal cases, prosecution appeals are not favored and
are available only upon specific statutory authorization. See

United States v. Wilson, 420 U.S. 332, 336 (1975); 7 Wayne R.

LaFave et al., Criminal Procedure §27.3(a)-(b) (3d. ed. 2007).

Specifically relevant to this case, Article 62(a) (1) (B), UCMJ,
grants the Government the authority to appeal “[aln order or
ruling which excludes evidence that is substantial proof of a
fact material in the proceeding.” Article 62(b), UCMJ, grants
the CCA the jurisdiction to hear those appeals.

B. ™“Order or ruling which excludes evidence”

This Court previously adopted a narrow construction of the
language in Article 62, UCMJ, permitting the government to
appeal from an order or ruling “which excludes evidence that is
substantial proof of a fact material in the proceeding.”
Browers, 20 M.J. at 359-60. In Browers, the Court
differentiated appealable decisions from unappealable ones by
asking whether the military judge made a ruling involving the
admissibility of the evidence. Writing for the Court, former

"

Chief Judge Everett defined “excludes evidence” to mean “a
ruling made at or before trial that certain testimony,

documentary evidence, or real evidence is inadmissible.” 1Id. at
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360 (emphasis added). The Court acknowledged that this
interpretation might result in a party being deprived of
critical evidence, but expressed confidence in the “ability of
military judges to make these delicate determinations.” Id.

Inexplicakly, the majority dismisses former Chief Judge
Everett’s definition in Browers, a decision of this Court, as
mere “observations.” Wuterich, = M.J. at _  (31)}. If the
current majority has a different take on what the definition of
“excludes” should be, as it is entitled to have, it should say
s0 and explicitly overrule Browers rather than mischaracterize a
holding of this Court.?

The majority suggests that Browers “concluded that the
order was not appealable because it involved the question of
trial scheduling, not the exclusion of evidence.” Wuterich,
M.J. at __ (30). Browers made no such conclusion, as the
Court’s language plainly demonstrates. Browers explicitly
states that “the issue is whether denial of a continuance
requested so that the Government may produce a material witness
constitutes the exclusion of evidence.” Browers, 20 M.J. at 360

{emphasis in original). The Browers Court concluded that the

2 Any relevance of the Court’s composition during Browers, which
the majority appears to suggest weighs against the precedential
value of the opinion, Wuterich, _ M.J. at __ (32), is unclear
at best. Chief Judge Everett delivered the opinion of the
Court; Judge Cox, while writing separately to concur in Browers,
did not disagree with Judge Everett’s opinion in dgeneral or his
definition of “excludes” in particular.
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denial of a continuance was not an appealable ruling because it
was not an order that “excludes evidence” despite the fact that
the ruling prevented the government from presenting two material
witnesses. The scheduling ruling in Browers, like the discovery
ruling in this case, deprived the government of evidence, but
did not “exclude” evidence for purposes of Article 62, UCMJ.

If any doubt remained as to the Court’s intentions in
Browers, former Chief Judge Everett later repeated the
definition of “excludes evidence” as a ruling that “evidence is
inadmissible,” and stated that, in Browers, this Court “adopted

a narrow construction of the statutory language.” United States

v. True, 28 M.J. 1, 5 (C.M.A. 1989) (Everett, C.J., dissenting)

(citing Browers, 20 M.J. at 360).°

3 The Court in True considered whether the ruling of the military
judge, which abated the court-martial, was one “which terminates
the proceedings,” not whether it was one “which excludes
evidence.” 28 M.J. at 2. On that point Chief Judge Everett
agreed. 1Id. at 5 (Everett, C.J., dissenting). While all
federal circuits to have considered the issue agree that the
analogous language in the first paragraph of 18 U.S5.C. § 3731
(*a decision, judgment, or order of a district court dismissing
an indictment or information or granting a new trial after
verdict or judgment”) should be construed broadly, see, €.9.,
Watson, 386 F.3d at 308 (crediting “Congress’s intent that all
such orders would be appealable unless the Double Jeopardy
Clause forbade that course of action”), only the Fifth Circuit
reads “suppresses or excludes evidence” as broadly. See United
States v. Smith, 135 F.3d 963, 967 {(5th Cir. 1998) (holding that
§ 3731 provides the government with as broad a right to appeal
an order suppressing or excluding evidence as the Constitution
will permit). Consequently the breadth ¢f the language in True,
applicabkle to statutory language regarding “terminates the
proceedings,” is of doubtful weight when considering the
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One would think that Browers ends the inquiry as to the
meaning of Article 62{a) (1} (B}, UCMJ. This Court concluded that
“excludes” was a term of art relating to admissibility of
evidence and saw “no reason to believe that Congress had any
different intention. in drafting Article 62(a) (1).” Browers, 20
M.J. at 360. This narrow view is consistent with the Supreme
Court’s instruction that the government could only take an
appeal in a criminal case if it had express statutory authority,
Wilson, 420 U.S. at 336, and its policy against piecemeal
appeals in criminal cases, “where the defendant is entitled to a

speedy resclution of the charges against him.” Will v. United

States, 389 U.s. 90, 96 (1967); see also U.S. Const. amend. VI
(“*In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial . . . .").

But despite Browers, the majority looks to the parallel
federal statute, 18 U.S5.C. § 3731, in search of a different
definition of “an order or ruling which excludes evidence” as
specified by Article 62, UCMJ. The majority states that it
agrees with the First Circuit’s approach that defines rulings
excluding evidence under § 3731 as ones that “‘either in
substance or in form, limit the pool of potential evidence that

would be admissible.’” Wuterich, = M.J. at  (33) {(quoting

different language “excludes evidence.” While the former
directly implicates the Double Jeopardy Clause, Wilson, 420 U.S.
at 336-37 (1975), the latter does not.
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Watson, 386 F.3d at 313). I do not believe, however, that the
precedent of the First Circuit supports thelCourt's holding
today.

The First Circuit, noting Congress’s instruction that §
3731 should be construed liberally, concludes only that “the
second paragraph of section 3731, in its present form, covers

all pretrial orders that deny admissibility to virtually any

evidence on virtually any ground.” Watson, 386 F.3d at 309
(emphasis added). In Watson, a case with a fact pattern similar
to that of Browers, the government attempted to appeal from a
trial judge’s denial of a government motion requesting a
continuance. Without the continuance, the government could not
depose a key witngss and would be forced to prosecute Watson
without the benefit of the witness’s testimony. Id. at 307.

The First Circuit held that it had no jurisdiction under § 3731
to hear the government’s appeal because the trial court was not

engaged in making an evidentiary ruling. Id. at 311. The court

rejected the government’s argument that the trial court’s
rulings were a but-for cause of the government’s inability to
gather or present evidence at trial. Id. Tﬁe court explicitly
distinguished between available and admissible evidence, stating

that “[a]lthough the orders appealed from will certainly hamper

{and may effectively prevent) the obtaining and subsequent use

of [the witness’s] testimony, those orders did not, either in
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substance or in form, limit the pool of potential evidence that
would be admissible at the forthcoming trial.” Id. at 313
(emphasis added). For the First Circuit, admissibility, rather
than availability, is the critical factor in determining when
the government may appeal an order under § 3731. As in Browers,
even though the trial court’s ruling would “certainly hamper
(and may effectively prevent) the obtaining and subsequent use”
of a witness’s testimony, the First Circuit still held that the
ruling did not exclude evidence. Id. The First Circuit’s
approach is consistent with this Court’s position in Browers,
and different than today’s decision, which implies that any
decision that limits the pool of available evidence would be
appealable under Article 62, UCMJ.

The majority’s decision 1s also contrary to the approach
favored by the other federal courts of appeals, which reject the
argument that any trial court order cor ruling that hampers or
effectively prevents the obtaining or use of evidence 1is

appealable by the government under § 2731. See, e.g., United

States v. Hickey, 185 F.3d 1064, 1066-67 (9th Cir. 1999)

(finding no jurisdiction to hear appeal from order denying
government’s request to unseal defendant’s financial

affidavits); United States v. Camisa, 969 F.2d 1428, 1429 (2d

Cir. 1992) (finding no jurisdiction to hear appeal from order

denying government’s request to disqualify defendant’s counsel
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which possibly rendered a witness’s testimony inadmissible). As
the First Circuit stated, “[w]ﬁatever incidental effect those
orders may have on evidentiary matters, they are simply not the
proximate cause of the exclusion of any evidence.” Watson, 386
F.3d at 312.

C. The majority’s rule is not supported by the decisions
of the federal courts of appeals

The majority suggests that its approach, in the context of
the facts of this case, is consistent with the approach of other

federal circuits. See Wuterich, _ M.J. at __ (27-29) (“The

courts of appeals have addressed the meaning of the term
‘excluding evidence’ under 18 U.S.C., § 3731 and have concluded
that the term includes an order quashing a subpoena.”}. I
disagree. In fairness, the federal courts of appeals have at
times permitted appeals under 18 U.S5.C. § 3731 in cases
involving the quashing of subpoenas in the context of grand jury

investigations. See, e.9., In re Grand Jury Subpoenas

{Kiefaber), 774 F.2d 969, 972-73 (9th Cir. 1985), vacated on

other grounds, 823 F.2d 383 (%th Cir. 1987); In re Grand Jury

Empanelled {(Colucci), 597 F.2d 851, 856 (3d Cir. 1979). But

each of those cases relied on the precise language -- “[tlhe
provisions of this section shall be liberally construed to
effectuate its purposes” -- in § 3731 that is not present in

Article 62, UCMJ. See Kiefaber, 774 F.2d at 972-73 (“Therefore,

8 APPELLATE EXHIBIT X((V
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in light of the legislative direction to construe broadly the
phrase ‘suppressing or excluding evidence,’ we conclude that the
district court’s order quashing the grand jury subpoenas
constitutes_an order suppressing or excluding evidence.”)
(footnote omitted); Colucci, 597 F.2d at 856 (“In light of this
legislative direction to construe broadly the government’s right
of appeal, this Court has held that orders which do not,
‘strictly speaking,’ suppress evidence but which have the
‘practical effect’ of excluding evidence from a proceeding, are
within the ambit of [section] 3731.7). Yet this is the very
language upon which the majority claims not to rely in
construing Article 62, UCMJ. Wuterich, @ M.J. at  (26)
(*[I]t would be inappropriate to apply the liberal construction
mandate of section 3731 when interpreting Article 62, UCMJ.”).
And, of course, at the pre-indictment grand jury stage an
individual is a target, not a defendant, so there is not yet any

Sixth BAmendment speedy trial concern. 8See United States v.

Marion, 404 U.S8. 307, 313 (1%71) (“[The Sixth Amendment] would
seem to afford no protection to those not yet accused, nor would
[it] seem to require the Goverﬁment to discover, investigate,
and accuse any person within any particular period of time.”).
D. The majority’s holding is overly broad
The problems with the majority’s new position are twofold.

First, it highlights that Browers is being overruled sub
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silentio. The military judge’s ruling at issue in Browers
clearly limited the pool of evidence that was available to the
government to proffer at trial by preventing the government from
presenting two material witnesses, yet this Court held that the
ruling did not exclude evidence for the purposes of Article 62,
UCMJ. One cannot reconcile today’s holding with the precedent
of this Court in Browers.

This highlights the second problem with the majority’s
position. Although the majority expressly states that a liberal
construction of Article 62, UCMJ, is not warranted, its holding

is extraordinarily broad. See Wuterich, = M.J. at __ (25-26)

(stating that because Article 62, UCMJ, contains no language on
statutory interpretation, it would be inappropriate to apply

§ 3731’s liberal construction mandate when interpreting Article
62). If one accepts that any order or ruling that limits the
pool of evidence that is available to the government is
appealable under Article 62(a) (2) (B}, then any ruling by a
military judge that impacts the availability, as opposed to the
admissibility, of evidence would be a proper subject of a
government appeal. Under the majority’s new rule there is no
principled way to distinguish among: garden-variety scheduling
orders, such as those at issue in Browers, which hindered the

government’s ability to offer a witness’s testimony; discovery

10 APPELLATE EXHIBIT_YXC\\
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rulings of any sort that go against the government; and actual
rulings on the admissibility of evidence.

The majority relies heavily on the fact that Browers and
Watson considered what it characterizes as case-management
orders to distinguish the holdings in those cases from the
majority’s braad interpretation of § 3731 and Article 62, UCMJ.

See Wuterich, @ M.J. at __ (28-31). Presumably, the majority

believes that trial scheduling orders may “limit the pool of
potential evidence” without qualifying under Article 62, UCMJ,
solely because trial scheduling falls within the sound
discretion of the trial judge. Of course, neither case rested
on that fact. Moreover, discovery rulings, as the one in the
instant case undoubtedly is, may “limit the pool of potential
evidence” and are also within the sound discretion of the trial

court. See, e.g., Diamond Ventures, LLC v. Barreto, 452 F.3d

892, 898 (D.C. Cir. 2008) (“[Tlhe district court has wide

discretion in managing discovery.”}; Faigin v. Kelly, 184 F.3d

©7, 84 (1lst Cir. 1999) (“A district court’s case-management
powers apply with particular force to the regulation of
discovery and the reconciliation of discovery disputes.”);

Trepel v. Roadway Express, Inc., 194 F.3d 708, 716 (6th Cir.

1999) (“Matters of discovery are in the sound discretion of the
district court.”). Both types of decisions being within the

discretion of a trial court and potentially or actually limiting

11 APPELLATE EXMIBIT '
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the pool of potential evidence, the only distinction available
appears based on ad hoc decisions by this Court. This is a
less-than-workable legal standard.

E. Admissibility is the touchstone

A military judge’s ruling quashing a subpoena duces tecum
is a discovery ruling, which may impact the availability of
evidence, but it neither denies the admissibility of the
evidence nor excludes it. This distinction is an important one
that should make a difference based on the explicit language of
Article 62(a) (1) (B}, UCMJ. Courts faced with a motion to quash
a subpoena duces tecum in a criminal case consider‘more than
admissibility -- they balance the general public’s duty to

testify, Branzburg v. Haves, 408 U.S. 665, 688 (1972), agailnst

other interests, such as the burden placed on the recipient of

the subpoena, see United States v. Nixon, 418 U.S. 683, 698

{(1974), and the explicitly stated goal of expediting the
defendant’s trial. See id. The balancing is contextual and
uses a four-factor test articulated by Judge Weinfeld of the
United States District Court for the Southern District of New
York and adopted by the Supreme Court in Nixon, 418 U.S. at 699-

700 (citing United States v. Iozia, 13 F.R.D. 335, 338 (S.D.N.Y.

1952)).* The Weinfeld factors are important because they

! The Drafters’ Analysis for Rule for Courts-Martial (R.C.M.)
703(e) also cites Nixon in its discussion of the purpose of a

12
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ililustrate the difference between discovery rulings and
evidentiary orders, a difference the majority ignores.
Under the Weinfeld test, the moving party cannot require
production of documents prior to trial unless that party shows:
{1) that the documents are evidentiary and relevant;
(2) that they are not otherwise procurable reasonably
in advance of trial by exercise of due diligence; (3)
that the party cannot properly prepare for trial
without such production and inspection in advance of
trial and that the failure to obtain such inspection
may tend unreasonably to delay the trial; and (4) that

the application is made in good faith and is not
intended as a general “fishing expedition.”

It may be that a court quashes a subpoena based on the
first Weinfeld factor -- lack of relevancy. If so, this would
be a ruling on the admissibility of evidence and fall within

Browers and Watson, even if styled a discovery order by the

trial judge. In contrast, the other three Weinfeld factors do
not weigh or consider whether the evidence is admissible.
Rather, the second factor considers the burden placed on the
party receiving the subpoena, the third factor considers the
potential impact on the defendant’s right to a speedy trial, and
the fourth factor protects parties from unwarranted requests.

These factors address equitable considerations that protect the

subpoena duces tecum. Manual for Courts-Martial, United States,
Analysis of the Rules for Courts-Martial app. 21 at A21-37 (2008
ed.}.

13 _
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rights of third parties and the defendant, not evidentiary
concerns.

As the United States Court of Appeals for the District of
Columbia Circuit stated in a case involving a government appeal,
an order regarding a subpoena in no way finally decides that any
of the subpoenaed material must be denied to the jury and
“cannot be deemed an order ‘suppressing or excluding evidence,’
or otherwise within the contemplation of the Criminal Appeal

Act, 18 U.S8.C. § 3731.” Nixon v. Sirica, 487 F.2d 700, 707 n.23

(D.C. Cir. 1973). Denials of discovery requests may ultimately
make evidence unavailable, but not all such denials are -- or
should be —- appealable under Article 62, UCMJ, because they

usually do not address the admissibility of the evidence.

F. No ruling that evidence is inadmissible in this case

In this case the ruling of the military judge did not
exclude evidence in any evidentiary sense, although the ruling
may have, or even will have, the effect Qf making the evidence
unavailable. The military judge not only refrained from ruling
that the subpoenaed tapes were inadmissible, he opined that they
likely were. Transcript of Record at 87, Wuterich (Article
39(a), UCMJ, session) {(“[T]lhe court clearly finds that this
could be admissible into the evidence as statements of the
accused under Military Rule of Evidence 801(d}.”). 1In his

words, the order was a “discovery denial.” Transcript of Record

14
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at 93, Wuterich (Article 39(a), UCMJ, sessicn}. Although the
military judge’s ruling “will certainly hamper (and may
effectively prevent} the obtaining and use” of the cuttakes by
the Government, the ruling “did not, either in substance or in
form, limit the pcool of potential evidence that would be
admissible at the forthcoming trial.” Watson, 386 F.3d at 3131
(emphasis added).

As CBS acknowledged at oral argument, if the Government
obtains possession of the outtakes, nothing in the military
judge’s order would prevent the Government from proffering the
outtakes as evidence. Transcript of Oral Argument at 00:35:25,
Wuterich, Nos. 08-6006, 08-8020, 08-8021. This is because it
was not an order “which excludes evidence.” The majority
ignores this salient fact, and focuses instead on a straw man —--
the possibility that the Government could obtain the outtakes
through negotiation or other means, a possibility it then
dismisses. Wuterich, _ M.J. at __ (37-38).

Of course this goes to availability, not admissibility, and
is not relevant for purposes of Article 62(b), UCMJ. Further, T
note that CBS attempted to work with the Government by providing
the 60 Minutes broadcast, offering to authenticate it, and
requesting materials from the Government to help determine
whether the outtakes were indeed cumulative. In response, the

Government refused either to accept the broadcast or to provide

15
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CBS with the requested materials. CBS Broadcasting Inc.’s
Petition for a Writ of Prohibition and/or Mandamus at 3-4, 5

n.3, United States v. Wuterich, No. 08-8020 (C.A.A.F. July 10,

2008); Transcript of Oral Argument at 00:27:54, Wuterich, Nos.
0B8-6006, 08-8020, 08-8021. Given the fluid nature of third-
party discovery in practice, there is no basis for concluding
that absence of progress in light of the Government’s lack of
cooperation is evidence of the futility of negotiations.

G. Appellant’s trial

The previous construction of Article 62, UCMJ, by this
Court in Browers was narrow, consistent with the precept that
government appeals are disfavored and only permitted where
expressly autheorized by statute, and consonant with the policy
against piecemeal appeals in criminal cases; “where the
defendant is entitled to a speedy resolution of the charges
against him.” Will, 389 U.S. at 96; see also U.S. Const. amend.
VI ("In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial . . . .”); Watson, 386 F.3d
at 3}0 (“*Section 3731 was ‘carefully circumscribed by Congress
out of a desire (among other reascns) to safeguard individuals
from the special hazards inherent in prolonged litigation with

the sovereign.’”) (quoting United States v. McVeigh, 106 F.3d

325, 330 (10th Cir. 1997)); United States v. Kane, 646 F.2d 4, 7

(1st Cir. 1981) (cautioning that if interlocutory orders related

16 APPELLATE EXHIBIT_\CL\ YV
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to discovery and other preliminary matters were appealable under
the second paragraph of section 3731, “defendants’ rights to a
speedy trial could be subverted”}.

As this case demonstrates, these principles, and the impact
of expansive jurisdiction under Article 62, UCMJ, are of more
than academic concern. This is especially true in the military
ju;tice system, whére defendants’ detailed military counsels are
subject to reassignment and retirement. Appellant’s trial was
automatically stayed under R.C.M. 908 in February 2008 by the
Government’s interlocutory appeal of the military judge’s
granting of a motion to quash a third-party subpoena. See
R.C.M. 908 (b) (4) (providing an automatic stay of a court-martial
pending disposition by the CCA of an interlocutory government
appeal).5 During that period Appellant lost the representation
of both of his detailed military counsel due to retirement.

Appellant’s Reply at 1, United States v. Wuterich, No. 08-6006

> The majority implies that the Government’s appeal to this Court

has not delayed this case ~- as 1f Appellant’s court-martial
might somehow proceed in parallel to the appellate proceedings
currently before this Court -- because this Court has not

granted a stay. Of course the court-martial has not proceeded,
and it seems strange to suggest that it would while the Court
entertained this appeal. In any event, the dearth of statutory
procedures relating to whether a proceeding after the appeal to
the CCA is stayed illustrates the concerns I previously raised
regarding this Court’s assumption of jurisdiction to hear
Article 62, UCMJ, appeals —- the statute does not countenance
the involvement of this Court. See United States v. Lopez de
Victoria, 66 M.J. 67, 74-77 (C.A.A.F. 2008) (Ryan, J., joined by
Erdmann, J., dissenting).

17
APPELLATE EXHIBIT )QC,N

page_ \}7 ofF \nG




United States v. Wuterich, No. 08-6006/MC (consolidated with No. 08-8020/MC and No. 08-8021/MC)

(C.A.A.F. Sept. 2, 2008); Transcript of Oral Argument at
00:46:41, Wuterich, Nos. 08-6006, 08-8020, 08~8021. The
Government concedes that these losses may prejudice Appellant’s
defense. Transcript of Oral Argument at 00:47:26, Wuterich,
Nos. 08-6006, 08-8020, 08-8021.

And to what end? Common sense suggests that CBS endeavored
to make the 60 Minutes segment at issue as newsworthy as
possible, which at least recommends the idea that to the extent
Appellant made incriminating, shocking, or newsworthy
statements, they are almost certainly in the broadcast, which
CBS provided to the Government. Despite the absence of any
support for the suggestion that the contested outtakes contain
anything new, and despite the fact the Government conceded at
argument that it has evidence on every element of every offense,6
the majority’s ruling allows the Government to continue to
litigate this issue and further prejudice Appellant’s defense.
Under the Browers construction, the CCA’s opinion would be
vacated for lack of jurisdiction and Appellant’s trial would
proceed apace.

Conclusion
Appellant challenges the jurisdiction of the CCA to hear

the Government’s appeal of a military judge’s ruling guashing a

® Transcript of Oral Argument at 00:45:44, Wuterich, Nos. 08-
€006, 08-8020, 08-8021.
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subpoena. This Court has previously stated that the
“jurisdiction of courts is neither granted nor assumed by
implication” and that “[t]hat maxim is particularly apt in the
case of an Article I court whose jurisdiction must be strictly

construed.” Loving v. United States, 62 M.J. 235, 244 n.60

{({C.A.A.F. 2005) {citations and quotation marks omitted). The
majority concludes that the CCA has jurisdiction over a military
judge’s order quashing a third-party subpoena, an order that did '
not rule that any evidence was inadmissible. I believe that

this is an unwarranted expansion of the CCA’s jurisdiction that
cannot be justified by the language of Article 62({a) (1) (B),

UCMJ. Because the majority’s holding mischaracterizes this
Court’s prior ruling in Browers, threatens defendants’ Sixth
Amendment right to a speedy trial, and opens the door to
interlocutory appeals from discovery rulings, I respectfully

dissent.
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Declaration of Neal A. Puckett, Lead Civilian Counsel for
SSgt Frank Wuterich, USMC

l. I am retired Marine Lieutenant Colonel and Judge
Advocate who has been retained to represent SSgt Frank
Wuterich in the case of U.S. v. Wuterich.

2. Charges were preferred in the case on 21 Dec 2006.
Major Haytham Faraj, USMC, was detailed as military defense
counsel in the case on 1l January 2007. LtCol Colby Vokey,
USMC, was also detailed as military defense counsel in the
case on 17 January 2007,

3. Both military counsel have worked on this case since
the day they were detailed. Discovery in the case
encompasses tens of thousands of pages from multiple
investigations, including the most extensive criminal
investigation in the history of the Naval Criminal
Investigative Service {NCIS). There are hundreds of
photographs, over a hundred witness, and many expert
witnesses.

4, Upon being detailed, both military defense counsel were
relieved of all responsibility for other cases except those
already ongoing. LtCol Vokey retained his position as
Regional Defense Counsel and Maj Faraj retained his
position as Senior Defense Counsel. The reason both
counsel were not detailed additional cases is because of
the voluminous nature of the discovery and the complexity
of the issues involved. Accordingly, from Jan 2007 through
June 2008, both detailed counsel did nothing except work
this case. The number of hours expended by each of them
was between 30 and 40 hours per week for the entire period.

5. Their work included the interviews of all witnesses,
some more than once, reviewing every page of the reports of
investigation produced by NCIS. They also searched for,
vetted and requested expert witnesses for the defense.

They traveled to interview witnesses, met with co-counsel
and consult with experts,

6. Both detailed counsel were sent to several continuing
legal education seminars to prepare them for the unique
issues in this case, including blood spatter, pathology,
ballistics, psychology principles and on preparing
sentencing cases for defendants accused of murder.

APPELLATE EXHIBIT _EQE&./_

pAGE_\Y?  oF_ (%0




7. As a fluent speaker of the Arabic languange, Maj Faraj
was specifically tasked with reviewing the hundreds of
pages of statements written in Arabic to ensure the
accuracy of translations. He discovered numerous
substantive errors between videotaped interviews in Arabic
and their English transcripts. His language skills are
irreplaceable from the ranks of judge advocates.

B. LtCol Vokey came to the case with a wealth of military
courtroom experience. He had litigated several high
profile complex cases including a Guantanamc detainee case
and numerous homicide cases. He also had an extensive
network of colleagues among military and civilian
attorneys, as well as acquaintances with scientific experts
throughout the country that he was able to leverage to
assist the defense team in preparation of the case.

9. LtCol Vokey personally interviewed critical Iraqgi
witnesses in videotaped depositions in Iraq during a site
visit in January 2008. He alone has established the
rapport with those witnesses which will be crucial for
cross examination during the trial. He walked over the
ground and through the houses where the deaths at issue in
the case occurred in Haditha, Iraq. '

10. The case has evolved through many different
prosecution and defense theories. Witnesses have given
varying accounts of what they remember over time. The
Article 32 Investigation was long and complex, requiring
counsel to divide the witnesses and evidence among
themselves. Both LtCol Vokey and Maj Faraj spent many
hours perfecting their knowledge of the evidence and
witnesses assigned to them. Further, over the course of
the past 20 months, charges have been withdrawn and
dismissed and modified. An understanding of the history of
these iterations is extremely important for the members of
the defense team.

11. Maj Faraj retired from the Marine Corps on 1 August
2008 and is no longer representing SSgt Wuterich. LtCol
Vokey, now on terminal leave, retires from the Marine Corps
on 1 October 2008, and will no longer represent SSgt
Wuterich. 1In addition, LtCol Vokey has been officially
told by Headquarters, U.S. Marine Corps, that he will not
be permitted to extend his active duty service beyond that
date.
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12. On 1 October 2008, and not before, SSgt Wuterich may
be detailed a single new detailed counsel only. It is the
published policy of the Chief Defense Counsel of the Marine
Corps that no accused may be detailed more than cne
counsel. The new detailed counsel, whomever that will be,
will need to begin his or her education on this case,
including establishment of an attorney/client relationship
with SSgt Wuterich. Marine Corps defense counsel policy
also prohibits that relationship from beginning prior to
detailing.

13. On 1 October 2003, S353gt Wuterich will transition from
two knowledgeable, experienced detailed counsel to one
detailed counsel with no knowledge of the case and almost
certainly less qualified. Although he is represented by
myself as lead civilian counsel, and Mr. Zaid as associate
cviilian counsel, the loss of experience, preparation and
talent possessed by LtCol Vokey and Maj Faraj will be
devastating.

14. This case was scheduled to go to trial in March 2008.
A government appeal of a military judge’s pretrial ruling
prevented that from happening and caused the delay that
resulted in the loss to SSgt Wuterich of his two detailed
defense counsel.

I declare under penalty of perjury pursuant to 28 U.S.C. §
1746 that the foregoing is true and correct.

AR s

Neal A. Puckett

Executed on: g/28?[200§’
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Taylor CIV Karen

From: Taylor CIV Karen

Sent: Friday, August 27, 2010 8:54 AM
To: 'GINA WRONKA'

Subject: HE: DESROSIER's CONCERNS

Good Morning Gina,

Once I get record I will start review and we can set up appointment. His record should
show other evidence of decline in academics, for example, progress reports, grades, and
assessments.

As to bullying, if you have handled all matters in perscn then there will be no written
evidence. I strongly encourage you to document all future issues in writing to the school.
We can discuss how to do this when you come in for appointment.

Karen Taylor

Exceptiocnal Family Member Attorney
Joint Legal Assistance Office

Camp Pendleton, CA 92055-5023

(760) 725-6174

(760) 725-5038 fax

This e-mail, and any attachment thereto, is intended only for use by the addressee(s)
named herein and may contain legally privileged and/or confidential information. If you
are not the intended recipient of this e-mail, you are hereby notified that any
dissemination, distribution, or copying of this transmission, and any attachments thereto
is strictly prohibited. If you have received this e-mail in error, please notify this
sender immediately at the telephone number listed above and permanently delete the message
and its accompanying attachments from your computer.

————— Original Message-----

From: GINA WRONKA [mailto:sdesroc6988@hotmail.com]
Sent: Friday, August 27, 2010 7:41

To: Taylor CIV Karen

Subject: RE: DESROSIER's CONCERNS

As far as academically you will see that in his records. He has never been on his level,
but the STAR test from his first school here in Wildomar to the STAR test taken this vyear
in North Terrace will show you such a drastic drop. As far as bullying I have always had a
prcblem with that and always went right to the school so no, there is no physical proof. I
know from growing up what he goes through, I watched others kids doing it teo them. I know
that him going inte JH right into the special needs room will only make everything worse
here. But, I guess I have no choice, Steve is bringing you the records today.

Subject: RE: DESROSIER's CONCERNS
Date: Thu, 26 Aug 2010 13:20:09 -0700
From: karen.taylor@usmc.mil

To:; sdesro6988@hotmail.com

-
-
-]
-
-
» Good Afterncon Gina,

-

> School is compulsory here in California and unless you home school or have a doctor's
statement that Stephen cannot attend for medical reasons you must place your child in
school. If you do not, then truancy board may get involved.

-

» But do not expect the worst from a new placement. Maybe Jefferson will be better. As I
informed your husband, I am waiting for your school record before I can take any action.
Once I have it, I will review and then we can met.

-

> I did just get your list of concerns. What proof do you have that your son is "back 3
vears in all areas?" Are you referring to academic areas?
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> . .

> Do you have documentation regarding bullying? Letters to school? Notes/emails from
teachers?

-

> You are correct in stating OUSC camnot lump all special education children together.
Each child has an IEP which addresses that child's unique needs and these needs determine
the placement. The school can, however, create classes that are specialize and provide
specialize instruction, but if this is not what Stephen needs then he should not be in
that placement. Again, I need to review the documents; I do not know at this time what his
placement, services, or goals are.

>

> Just start with positive outlook - you have a new IEP team this year - and I will review
vour file as soon as I receive it. Call me if you would like to discuss, I will be in
until 330.

Karen Taylor

Exceptional Family Member Attorney
Joint Legal Assistance Office

Camp Pendleton, CA S2055-5023

{760) 725-6174

(760) 725-5038 fax

VWV VVVYVVYVY

This e-mail, and any attachment thereto, igs intended only for use by the addressee(s)
named herein and may contain legally privileged and/or confidential information. If you
are not the intended recipient of this e-maill, you are hereby notified that any.
digsemination, distribution, or copying of this transmigsion, and any attachments thereto
is strictly prohibited. If you have received this e-mail in error, pleage notify this
sender immediately at the telephone number listed above and permanently delete the message
and its accompanying attachments from your computer.

>

v

————— Original Message-----

> From: GINA WRONKA [mailto:sdesro6588Ghotmail.com]

> Sent: Thursday, August 26, 2010 12:52

> To: Taylor CIV Karen

> Subject: RE: DESROSIER's CONCERNS

>

> Karen,

>

> I am sorry I feel alone and on my own in regards to protect my son. So what about school

what do I do? Do I have to put him in this school anyway? In this class? I am concerned;
this was one of my concerns. He will be labeled immediately and picked on again. They did
nothing to help in North Terrace, he was hurt emotionally and mentally there, why should I
trust Jefferson? But, he needs to start school, what do I do? I am getting so upset and
worried again here in California it is becoming Germany all over.

Subject: RE: DESROSIER's CONCERNS
Date: Thu, 26 Aug 2010 12:43:00 -0700
From: stephen.desrosier@usmc.mil

To: sdesro6988@hotmail.com

karen.taylor@usmc.mil

VvV VVV V VY

v

————— Original Message-----

From: GINA WRONKA [mailto:sdesro6988@hotmail.com]
Sent: Thursday, August 26, 2010 12:13

To: Desrosier SsSgt Stephen J

Subject: RE: DESROSIER's CONCERNS

VVV VYV VYV VVYVVVYVY

>
>
>
>
>
>

> I would write her myself, but there is no email address. So what about school? I have
to put him in this school anyway? In this class? I am concerned, this was one of my
concerns. He will be labled immediatley and picked on again. They did nothing to help in
in North Terrace why should I trust Jefferson? But, he needs to start school, what do I
do? I tried calling you but you never angwer., I am getting so upset and worried again here
in California it is becoming Germany all over. Also, I need to come up with $400
immediately because you have to pay for busing unless it ig in his IEP which it did not
have to be here at North Terrace.

- >
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Subject: FW: DESROSI EQ‘; CONCERNS

> > >

> > > Date: Thu, 26 Aug 2010 10:51:33 -0700
> » » From: stephen.desrosier@usmc.mil

> » » To: sdesroé988@hotmail.com

> > >

> > » Gina,

> > >

> » » This is what I received from Karen.

> > >

> > » ===-- Criginal Message-----

> » » From: Taylor CIV Karen

> » » Sent: Thursday, August 26, 2010 10:51
> » » To: Desrosier SSgt Stephen J

> » » Subject: RE: DESROSIER's CONCERNS

> > >

> » » Good Morning,

> > >

> » > Recelved your list of concerns. Once I get the school record and review we can set

up appointment - usually within a week of receipt of your file. Just let me know when you
are coming to drop it off.
> > >
> > » Are you ready to meet with the school? If so, you can submit written request for IEP
meeting and school has to schedule it within 30 days. See attached form letter.
> >
> Karen Taylor
Exceptional Family Member Attorney Joint Legal Assistance Office
Camp Pendleton, CA 92055-5023
{760) 725-6174
{760) 725-5038 fax

vV v

V VV VYV VYV Y
VV VYV VY
V VvV vV

> This e-mail, and any attachment thereto, is intended only for use by the
addressee(s) named herein and may contain legally privileged and/or confidential
information. If you are not the intended recipient of this e-mail, you are hereby notified
that any dissemination, distribution, or copying of this transmission, and any attachments
thereto is strictly prcohibited. If you have received this e-mail in error, please notify
this sender immediately at the telephone number listed above and permanently delete the
message and its accompanying attachments from your computer.

v

- > >

> > > —---= Original Message-----

> » » From: Desrosier SSgt Stephen J

> > > Sent: Thursday, August 26, 2010 9:19

> > » To: Taylor CIV Karen

> > » Subject: DESROSIER's CCNCERNS

> > >

> » » Karen,

> > >

> > » My wife received the schocl records yesterday after having to go into the school in
order to receive them. They've had the request since August 19th.

> > >

> > » After I get the records sorted and put in a 3 ring binder tonight, I will drcp them
off tomorrow.

- > >

> > > When would be a good time that that we could both come together to discuss Stephen's
case?

> > >

> > » SS8gt Desrosier S8J

> » » Customer Service, SNCOIC Audits

> » » Headgquarters and Support Battalicn Marine Corps Base, Camp

> > » Pendleton Work 760-763-7790 Cell 813-997-2875

> >

>
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1) Go to annualcreditreport.com
2) Go to Experian, Equifax and Transunion websites and file online dispute over account

in question.

a) Account opened when a minor (13 years old)

b) Birthday does not match the social security number, meaning it was a
fraudulent account

¢) Never received any notice a judgment was being entered against him.

3) Send dispute letter to creditors certified with return receipt.
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GENERAL COURT-MARTIAL
NAVY-MARTNE CORPS TRIAL JUDICIARY
WESTERN JUDICIAL CIRCUIT

UNITED STATES GENERAL COURT-MARTIAL
GOVERNMENT RESPONSE TO DEFENSE
MOTION FOR APPROPRIATE RELIEF
TO DISMISS ALL CHARGES AND
SPECIFICATIONS

V.

Frank D. Wuterich
XXX-X¥-3312
Staff Sergeant

U.S. MARINE CORPS 13 September 2010

e e e e M et e e et e

I FACTS.

1. In January of 2007, Lieutenant Colonel Colby Vokey and Major Haytham Faraj
were detailed as defense counsel.

2. On 1 February of 2007, LtCol Vokey and Maj Faraj requested voluntary
retirement under 10 USC §6323, on 1 April 08 and 1 May 08 respectively.

3. The Article 32, UCMJ investigations for the Accused occurred on 30-31 August
2007 and 5-6 September 2007.

4. Maj Faraj requested and was approved for two modifications to his original
retirement, from 1 May 08 to 1 June 08 and 1 June 08 to 1 August 08.

5. LtCol Vokey requested and was approved for three modifications to his original
retirement, from: 1 April 08 to 1 May 08, 1 May 08 to 1 August 08, and 1 August
08 to 1 November 08.

6. Maj Faraj took no further actions to cancel or modify his retirement pursuant to
paragraphs 2004.8 and 2013 of MCO 1900.16F. He retired from active duty and

went into private practice on 1 August 2008.
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7.

10.

11.

I

1.

LtCol Vokey took no further actions to cancel or modify his retirement pursuant
to paragraphs 2004.8 and 2013 of MCO 1900.16F. He retired {rom active duty
and went into private practice on 1 November 2008.

The email from Colonel Patrick Redmon to ItCol Vokey, dated 19 May 2008 is a
confirmation of LtCol Vokey’s second retirement modification to 1 August 2008
not a rejection of additional retirement modifications as characterized by the
defense motion. (Def. at 2). Subsequent to that email, LtCol Vokey requested
and was apprdved for a third modification to 1 November 2008.

Neither defense attorney had previously requested release from the attorney client
relationship from the military court pursuant to R.C.M. 506(c} prior to their
retirement. Mr. Vokey only recently requested R.C.M. 506(c) release due to an
alleged conflict. Mr. Faraj has never requested release.

Neither defense attorney has been released by their client pursuant to R.C.M.
506(c).

The accused has retained the services of Mr. Vokey and Mr. Faraj as defense

counsel throughout the course of the proceedings.

DISCUSSION.

UNLIKE THE FACTSIN H UTC'HINS, SSGT WUTERICH’S ATTORNEY

CLIENT RELATIONSHIP (ACR) WITH MR. VOKEY AND MR. FARAJ HAS
NEVER BEEN SEVERED, RENDERING THE RULING OF HUTCHINS
INAPPLICABLE TO THE PRESENT CASE.

The defense motion incorrectly conilates the issue of Mr. Faraj and Mr. Vokey’s

change in status from “detailed” to “civilian” defense counsel with an actual severance of

the Attorney Client Relationship (hereinafter ACR). The Accused’s ACR with Mr. Faraj
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and Mr. Vokey has never been sevcred as both counsel have continued to serve as
defense counsel for the Accused throughout this litigation since their detailing and even
continuing after their retirement from USMC. Mr. Faraj has appeared personally, or his
presence has been waived at every Article 39a session to date. Mr. Vokey appeared on
22 March 2010, at an Article 39a session. When the Court inquired whether Mr. Vokey
had made a written notice of appearance in compliance with the Western Judicial Circuit
Rules, Mr. Vokey replied, “no Sir, I just continue to represent Staff Sergeant Wuterich
since active duty.” (Record, 22 March 2010, p. 65). Mr. Vokey appeared again at an

- Article 39a session on 27 August 2010.

The issue of an attorney’s status as “detailed” or “civilian” defense counsel is
entirely distinct from the precedent set in Hutchins establishing that the end of active
service is not, under the facts of that case, “good cause” pursuant to R.C.M. 506(c) for
severing the ACR. United States v. Hutchins, 68 M.J. 623 (N.M.Ct.Crim.App. 2010). A
Hutchins analysis, in the context of the facts and circumstances of this case, is entirely
misplaced because the Accused in this case “was further assured by both officers that
they would not abandon him but that the relationship would not be as detailed counsel.”
(Def. at 5). Their assurances to the Accused can only be interpreted as an intention to
continue to maintain their ACR, which they have done as evidenced by Mr. Vokey and
Mr. Faraj’s continued appearances at Article 39a Sessions. Another critically
distinguishing fact between this case and Hutchins is that the detailed defense counsel in
Hutchins did not continue to represent the accused as civilian defense counsel after his
separation as did Mr. Faraj and Mr. Vokey. Indeed, in Hutchins, Captain Bass was

absent from trial entirely. Here, unless propetly released by the Court or the Accused, the
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evidence suggests that both Mr. Vokey and Mr. Faraj will be present at the Accused’s
trial in November 2010.

Nearly two years after the retirement of both Mr. Vokey and Mr. Faraj, their ACR
with the Accused continues to survive. Mr. Vokey may seek to withdraw from his
represéntation of the Accus‘ed for “good cause” in accordance with R.C.M. 506(c), but if
he does so, it will be for reasons separate and apart from his retirement. Mr. Faraj
continues to actively represent the Accused, and it appears he will continue to do so for
the future of the case. Mr. Vokey and Mr. Faraj have continued to represent the Accused
after their respective retirements. The attorney client relationships they enjoy with the
Accused survive, are active and alive. There has simply been no severance event.

The issue is not status as “detailed” counsel but whether the ACR was severed.
Here, the ACR has never been severed. The defense’s reliance on Hutchins, Iverson, and
Baca to support their position that the Accused has a right to keep his chosen detailed
counsel in “detailed” status, despite survival of the ACR, is misplaced. See id.; United
States v. Baca, 27 M.J. 110 (C.M.A. 1988); United States v. Iverson, 5 M.J. 440 (C.M.A.
1978). All three cases pertain to the right of the accused to continue an established
attorney-client relationship. The main holding in Hutchins, in accordance with R.C.M.
506(c), is that the ACR with detailed counsel can only be severed by the client or the
military judge for “good cause” and that the good cause must be based on a circumstance
that renders the continuation of the established relationship virtually impossible.
Hutchins, 68 M.J. at 631. Hutchins never addressed the issue of losing detailed counsel
étatus. Hutchins dealt with the complete and total loss of Captain Bass as counsel two

weeks prior to the docketed dates of trial due to EAS and separation from active duty.
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Applying Hutchins to this case is inappropriate because the ACR has survived the
defense counsels’ retirements and separation from active duty.

The defense contends that Mr. Vokey and Mr. Faraj were erroneously denied
“detailed” counsel status when they were, allegedly, “forced” to retire. The facts, infra,
do not support their contention that they were forced out of active duty or from continued
representation of the Accused. Based on the evidence, it appears that every request to
modify their respective retirement dates was approved. Further, it appears that Mr.
Vokey and Mr. Faraj stopped submitting requests to modify their retirement dates in the
summer of 2008, well before the appellate litigation related to the government’s
subpoena of the “outtakes” of the Accused interview with CBS was complete.

2 EVEN ASSUMING THAT THE DEFENSE COUNSELS’ TRANSITION
FROM DETAILED COUNSEL STATUS TO CIVILIAN COUNSEL STATUS
WAS THE RESULT OF ERRONEOUS GOVERNMENTAL ACTION, DENIAL
OF DETAILED STAUTS IS HARMLESS ERROR WHILE THE UNDERLYING
ACR REMAINS INTACT.

In United States v. Wiechmann, 67 M.J. 456 (C.A.A.F. 2009), the convening
authority erroneously denied recognition of one of the Accused’s two detailed counsel.
Before the military judge restored the unrecognized counsel’s “detailed” status on the eve
of trial, that counsel was denied detailed counsel status during several critical pretrial
stages. However, the ACR was never severed and the unrecognized counsel continued to
provide his services to the defense team on all pretrial matters. On appeal, the defense
argued that LtCol Wiechmann’s Sixth Amendment right to counsel had been violated by
the refusal of the convening authority to recognize his counsel’s detailed status.

Wiechmann held that even an erroneous denial of detailed status is harmless error under

the circumstances of an uninterrupted ACR. United States v. Wiechmann, 67 M.J. 456,

APPELLATE JE,XHIBIT CANN

5 PAGE T oF b3




464-5 (C.A.AF. 2009). Judge Ryan, filing a secparate opinion concurring in the judgment
explains, “[t]he core of this [Sixth Amendment right to counsel] has historically been,
and remains today, ‘the opportunity for a defendant to consult with an attorney and to
have him investigate the case and prepare for trial,”” therefore, the Sixth Amendment
does not rest upon the counsel’s particular status. Id. at 465 citing Kansas v. Ventris, ---
U.S. -, 129 S.Ct. 1841, 1844-45 (2009). A defendant’s Sixth Amendment right to
counsel is also not violated every time these opportunities are restricted. Id. citing Morris
v. Slappy, 461 U.S._ 1, 11, 13-14 (1983). Therefore, even the negative implications of an
attorney’s erroneous denial of status, such as lack of access to the defendant or files, is
not a per se violation of the Sixth Amendment.

Similarly situated to Wiechmann, the Accused has a continuing relationship with
Mr. Vokey and Mr. Faraj even after their retirement. The Accused has benefited
continuously from the services of Mr. Vokey and Mr. Faraj since their detailing in 2007
and will continue to receive their services throughout the litigation unless released by the
Military Judge or waiyed by the Accused pursuant to R.C.M. 506(c). Under Wiechmann,
even an erroneous denial of a counsel’s detailed status is harmless error while the ACR
survives. Here, there has been no error: both defense counsel voluntarily retired, it
appears that every requested modification of their respective retirement dates was
granted, and, even if a modification request was denied, there is no evidence that either
LtCol Vokey, or Major Faraj pursued other available remedies to delay their retirement
dates, such as requesting to rescind their retirement requests. Further, there is no
evidence that either Mr. Vokey, or Mr. Faraj sought redress of any adverse modification

request with the convening authority or the Court.
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3. THE DEFENSE’S CONTENTION OF DISPARATE TREATMENT IS
WITHOUT MERIT AS THE ATTORNEYS ARE NOT SIMILARLY SITUATED,
THERE IS NO EVIDENCE OF DISPARATE TREATMENT, AND THERE IS A
PRESUMPTION OF REGULARITY IN GOVERNMENTAL ACTIONS ABSENT
CLEAR EVIDENCE TO THE CONTRARY.

The defense’s comparison of the circumstances of the active duty defense counsel
with those of the retired counsel is without merit as the attorneys are not similarly
situated. Mr. Vokey and Mr. Faraj submitted voluntary requests to retire from active
duty, a process with entirely different statutes and administrative procedures from LtCol
Sullivan’s application for sanctuary as a reservist. A request to retire is a request to leave
active duty. A request for consideration of sanctuary is a request to remain on active
duty, as opposed to leave active duty. Furthermore, once it became apparent that this
case would be stayed pending appeal in February of 2008, it appears that the defense
counsel only minimally availed themselves of the administrative and judicial options for
modifying or canceling their retirements while LtCol Sullivan properly applied for an
orders extension via the appropriate chain of command.

In the situation of voluntary retirement, a service member may apply for
modifications of their retirement date for “any duration.” However, as a general rule the
requested modification should not exceed 14 months. See Paragraph 2004.8(c) of MCO
P1900.16F. While both Mr. Vokey and Mr. Faraj requested and were approved for
several modifications to their original retirement dates, they did so in an atypical fashion,
choosing to modify the dates by smaller rather than larger, more realistic, intervals. It
appears that Mr. Vokey was granted four modifications to his original retirement date of

1 April 08, from: 1 April 08 to 1 May 08, 1 May 08 to 1 June 08, 1 June to 1 August 08

and, 1 August 08 to 1 November 08. All four medification requests stated the Accused’s
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trial as the determining factor in Mr. Vokey’s need to modify his retirement and, pursuant
to such reasons, all four were fastidiously granted.

The defense has argued that the email from Col Patrick Redmon to LtCol Vokey,
dated 19 May 2008 was an admonishment, and denial of a modification request.
However, a plain reading of that email suggests that it was a confirmation of LtCol
Vokey’s third retirement modification to 1 August 2008; not a rejection of additional
retirement modifications as characterized by the defense motion. (Def. at 2) Subsequent
to that email, it appears that LtCol Vokey requested and was approved for a fourth
modification to 1 November 2008. The “admonition” referenced in the defense motion
addresses an approval of LtCol Vokey’s request for an extension through 1 August 2008
which also happened to discourage his continued month to month extension request
methods. It appears that Col Redmon was concerned that the attorneys would “nickel
and dime” the USMC for “30 days at a time” instead of asking for a realistic retirement
date.

Similarly, Mr. Faraj requested two brief modifications from 1 April 08 to 1 June
08 and, 1 June 08 to 1 August 08. There is no evidence to suggest that Mr. Vokey or Mr.
Faraj would have been denied the option to modify their retirement dates up to the
“normally” permitted 14 months had they requested such modifications from MMSR at
the time of their original, or later, reqﬁests. Paragraph 2004.8(c) of MCO P1900.16F.
However, it is impossible to know for sure, as neither-counsel requested a 14 month
modification. There is also no reason why the circumstances would not have warranted
modifications beyond the “normally” permitted time frame had the defense counsel

requested such relief through their chain of command, the convening authority, or an
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appropriate motion to this Court. Instead, it appears that both counsel completely halted
their efforts to voluntarily remain on active duty and immediately began private practice
in August 2008 for Mr. Faraj, and November 2008 for Mr. Vokey, after having been
granted two and four retirement date modifications respectively. It also appears that
neither attorney availed themselves of the option to cancel their retirements pursuant to
paragraph 2004.8(c) of MCO P1900.16F.

Requests for modification or cancellation of voluntary retirement are granted
under the following criteria: bona fide humanitarian or hardship circumstances, a critical
need existing for the officer’s grade and MOS, the needs of the service, and selection for
promotion. Id. at 2004.8(a). As evidenced by the multiple requests granted by MMSR to
modify Mr. Faraj and Mr. Vokey’s retirement, the circumstances of their established
attorney client relationships with the Accused clearly fall under the regulation’s criteria
for granting modifications and cancellations. There is no evidence to suggest that
defense counsel could not have obtained further relief under this regulation had they
actually requested additional modification or cancellation, particularly with the assistance
of their command, the convening authority, or this Honorable Court.

Conversely, LtCol Sullivan properly initiated his sanctuary request via the chain
of command. Reserve Marines must submit an administrative action (AA) form,
requesting a high active duty time waiver to MMFA, through the chain of command.
MCO 1800.11 at 2-1. LtCol Sullivan submitted the appropriate AA form via his chain of
command, to MMFA, before procuring sanctuary. Importantly, he did so well after Mr.
Vokey and Mr. Faraj had already left active duty as a result of their voluntary retirement
requests. LtCol Sullivan initiated his sanctuary request in March 2009,
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Finally, the implication by the defense that there has been misconduct on behalf
of the Government in their treatment of the defense and trial counsel teams is completely
without merit. The two parties are distinguishable in three respects: status, conduct and
time. Their status differs in that Mr. Vokey and Mr. Faraj requested to leave active duty,
approximately one month after being detailed as defense counsel. LtCol Sullivan
requested to remain on active duty. Their conduct was different in that it appears that Mr.
Faraj and Mr. Vokey made several successful modification requests, and then they ceased
efforts to postpone their respective retirements. LtCol Sullivan on the other hand, simply
followed the established procedure for making a sanctuary request. Finally, the two
differ in time as well. Mr. Vokey and Mr. Faraj made their respective retirement requests
in February 2007, less that one month after being detailed to the case. The several
modification requests made by Mr. Vokey and Mr. Faraj were made in the summer of
2008. LtCol Sullivan made his sanctuary request on 4 March 2009. Nearly one year
later. Thus, the notion that the sanctuary request and the retirement date modifications
were being considered at the same time is not supported.

In the absence of clear evidence showing the contrary, the court must follow the
long standing presumption that there is regularity in the conduct of governmental affairs.
U.S. v. Hilton, 29 M.J. 1036, 1040 (1991). The defense has produced no evidence of
misconduct or a scheme by the Government to treat the defense counsel differently than
the trial counsel and as such the court should properly apply the presumption of regularity
to this case. If anything, these defense counsel actively sought to separate themselves
from active duty, despite R.C.M. 506(c) and Rule 1.16 of JAGINST 5803.1C, instead of

seeking any of the numerous administrative and judicial remedies available to keep them

: {
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on active duty as detailed counse] had they chosen to do so. Here, the Government's
"hands" are clean.

oI,  CONCLUSION.

The Government respectfully requests that this Honerable Court deny the defense motion
in its entirety. The ACR between Mr. Vokey and the Accused, as well as that of Mr.
Faraj and the Accused remains in tact. This fact renders that CCA resent opinion in
Hutchins inapplicable. And, even if there was an erroneous denial of the defense
counsels’ detailed status, under Wiechmann, the error is harmless. Finally, the notion that
there was disparate treatment of defense and trial counsel is not supported and without

merit.

ATTACHMENTS

1. Timeline

2. Paragraphs 2013 and 2004.8 from the “Marine Corps Separations and Retirement
Manual,” MCO P1900.16F.

3. Retirement Materials, LtCol Vokey and Maj Faraj.
4. Defense Petition CAAF.

5. Detailing Documents

6. CAAF Log Print Qut

7. LtCol Sullivan Sanctuary Request

8. May 19 Email Col Redmon

9. Defense Consent To Delay Attendant to Appellate Process (1 Nov 2009).
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U.S. v. SSgt Wuterich; Timeline of Key Evenis
(Modification Approvals indicated by bold print)

21 Dec 06: Preferral
11 Jan 07: LtCol Vokey detailed to case (Encl 5)
17 Jan 07: Maj Faraj detailed to case {Encl 5)

1 Feb 07: LtCol Vokey submits request for voluntary retirement for retirement date o f 01 April 2008
{Encl 3) -

5 Mar 07: Maj Faraj submits request for voluntary retirement for retirement date of 01 May 2008 (Enc!
3)

30-31 Aug 07: Article 32 investigation (See Court Records)

5-6 Sep 07: Article 32 investigation continues (See Court Records)

2 Oct 07: Article 32 Investigating Officer's report submitted (See Court Records)
21 Dec 07: Referral (See Court Records)

6 Feb 2008: Maj Faraj states trial will be complete by 01 5 May 2008 (Encl 8)

12 Feb 2008: LtCol Vokey's 1st request for modification (Mod) to retirement date approved by Col
Redmon for 1 May 2008 to 1 Jun 2008 {Enc! 3)

18 Feb 2008: Maj Faraj's 1st request for Mod to retirement date approved (LtCol Eric M. Mellinger) by
Manpower for 1 May 2008 to 1 Jun 2008 (Encl 3)

15 Apr 2008: Maj Faraj's 2nd Request to Mod to retirement date of 1 Jun 2008 to Aug 2008 (Enc! 3)
16 Apr 2008: LtCol Vokey's 2nd request to Mod retirement date of 1 Jun 2008 to 1 Jul 2008 (Encl 3)

7 May 2008: Mr. Vokey's 2nd request to Mod retirement date is in Manpower's system for routing (Encl
3)

7 May 2008: Maj Faraj's 2nd request to Mod retirement date is in Manpower's system for routing (Encl
3)

14 May 2008: Maj Faraj's 2nd request to Mod retirement date approved by Manpower {LtCol
Mellinger via Michael T. Dowling) from 1 Jun 2008 to 1 Aug 2008 (Encl 3)

15 May 2008: LtCol Vokey's 2nd request to Mod retirement date is approved by Col Redmon from 1
Jun 2008 to 1 Jul 2008 (Encl 3)
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16 May 2008: LtCol Vokey's 3rd request ta Mod retirement of 1 Jul 2008 to 1 Aug 2008 (Encl 3)

17 May 2008: LtCol Vokey represents to Col Redmon case should be complete by 1 August 2008 (LtCol
Vokey e-mail to Col Redmon) {Encl 3}

19 May 2008: LtCaol Vokey's 3rd request to Mod retirement date approved by Col Redmon via email
traffic from 1 Jul 2008 to 1 Aug 2008 {Encl 3}

30 June 2008: Defense Petition Filed With CAAF. (Encl 4)

2 July 2008: CAAF sets schedule- Defense Supplement Brief Due 21 July 2008, Government answer due
31 July 2008. {Record)

5 Jul 2008: CAAFLOG posts article stating that the interlocutory process will go on for months and
months in a piece called "an article 62 timeline." {(Encl 6)

21 Jul 2008: Defense files notice to CAAF to submit brief {(Record)

21 Jul 2008: LtCol Vokey's 4th request to Mod retirement date of 1 Aug 2008 to 1 Nov 2008 (Encl 3)

23 Jul 2008: LtCol Vokey's 4th request to Mod retirement date in Manpower system for routing {Encl 3)
23 July 2008; CAAF Qrders Oral Argument for (Wuterich 11} sets for 17 September 2008, (Record)

24 Jul 2008: LtCol Vokey's 4th request to Mod retirement date approved for 1 Aug 2008 to 1 Nov 2008
(Stephen G. Nitzschke) {Encl 3)

1 Aug 2008: Maj Faraj voluntarily retires under 10 USC 6323 with 22 yrs, 2 days active duty
Aug 2008: LtCol Vokey leaves Camp Pendleton area [Defense Brief)

Oct 2008: LtCol Vokey offered position with Fitzpatrick, Hagood, Smith, & Uhl, LLP (Defense Brief)

1 Nov 2008: LtCol Vokey voluntarily retires under 10 USC 6323 with 20 yrs, 7 mos. active duty.

Dec 2008: CAAF remands issue of CBS Quttakes back to Triat Judge

11-12 Mar 2009: Art. 39(a): LtCol Tafoya appeared for the first time as DDC

4 March 2009: LtCol Sullivan submits request for 3 year orders and Sanctuary (Encl 7}

1 Nov 2009: Defense submits “Consent to Delay Attendant to Appellate Process” wherein defense
states “. .. any and all delay resulting from Government’s {appeal) would not prejudice the accused in
any way.” (Encl9)

22 March 2010: Mr. Voke{/ makes an appearance as civilian counsel. Record p. 65

26-27 Aug 2010: Art. 39(a) Mr. Faraj and Mr. Vokey appear as counsel. (Record)
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MARINE CORPS SEPRRATION AND RETIREMENT MANUAL
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MARINE CORPS SEPARATION AND RETIREMENT MANUAL 2012

2009. RETIRED GRADE

1. BAn officer is retired in the grade in which he or she satisfactorily
served at the time of retirement, as specified in paragraph 2003. However, if
the officer previously served in a higher grade than that held at the time of
retirement, the officer may be eligible for advancement on the retired list.
An officer will be advanced on the retired list to the highest officer grade
in which the officer served satisfactorily under a temporary or permanent
appointment as determined by the Secretary of the Navy. Requests for
advancement are not required; this determination is made by the Secretary of
the Navy as part of retirement processing.

2. An officer, who is serving or has served in the grade of lieutenant
general or general by reason of appeintment for appropriate higher command or
performance of duty of grave importance and responsibility, upon retirement,
may be appointed by the President, by and with the advice and consent of the
Senate, to the highest grade held while on the active list with retired pay
based on that grade. However, retired pay of the higher grade based on such
an appointment accrues from the date the commission is issued after
confirmation by the Senate, regardless of the date of retirement.

3. The Comptroller General has ruled that military perscnnel may retire in
the highest grade held in any Armed Force in which they served satisfactorily
without regard to whether that grade was a temporary or permanent grade, even
though the Armed Service in which the individual held that higher grade is not
the Service in which retired.

2010. RETIRED PAY. See paragraph 1402.

2011. PAY ACCOUNTS. See paragraph 1403.

2012. CURRENT ADDRESS AND RESIDENCE OF RETIRED QOFFICERS. See paragraph 1404.

*2013. REQUESTS TO CHANGE RETIREMENT REQUESTS.

*a. Requests to change retirement requests submitted prior to
transferring to the retired list or Fleet Marine Corps Reserve (FMCR) must be
requested through CMC (MMSR-Z2).

*h. Requests to change retirement requests submitted after the member has
been transferred to the retired list or Fleet Marine Corps Reserve (FMCR) must
be requested through the Board for Correction of Naval Records (BCNR). The
BCNR website can be reached at http://www.hg.navy.mil/becnr/benr.

APPELLATE EXHIBIT_ -y \
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2004 MARINE CORPS SEPARATION AND RETIREMENT MANUAL

retirement (RER) flag will post in MCTFS indicating a reguest submission.
Additionally, a planned reenlistment-retirement (PRR) date will post
reflecting the requested retirement date. The officer should maintain liaison
with the appropriate unit administrative personnel until the reguest is
confirmed via the DFR.

b. Acknowledgment. A "request"™ RER flag does not indicate receipt at
HQMC. The CMC {(MMSR-2) acknowledges receipt of the request by entering a
"pending" RER flag in the unit diary that reflects in the unit's DFR. '
Additionally, a preretirement package is mailed to the officer concerned via
the parent unit within 10 working days of receipt of the request.

c. Approval BAutherity. The Secretary of the Ravy is the approval
authority for cfficer retirement requests. For routine retirements, this
authority has been delegated to the Deputy Commandant, Manpower and Reserve
Affairs. Staffing requires approximately 60 days to obtain approval, initiate
billet replacement action, calculate a statement of service, and prepare
necessary letters and certificates.

d., Effective Date. The effective date may be changed when, in the best
interest of the Marine Corps, a delay is necessary to provide time for orderly
relief, for completion of the current tour or an ordered tour of duty, or if
the officer is subject to mandatory retirement.

e. Disapprovals. 5hould a retirement request be disapproved,
notification ¢f the disapproval will be reflected ¢n the unit's DFR by a
corresponding "disapproved™ RER flag.

f. Approval BRuthority. The CMC (MMSR-2} posts approvals in MCTFS, which
reflect on the unit's DFR with an "approved" RER flag. See paragraph 2004.9
regarding retirement orders.

g. Mandatory Retirements. The CMC (MMSR-2) will issue authority to
retire via unit diary for all mandatory retirements no later than 4 months
prior to the effective date, when the officer concerned fails to otherwise
request voluntary retirement.

8. Modification or Cancellation of Requests

a. Submit reguests to modify or cancel a retirement, with justification
and endorsements, via separate correspcndence or message to the CMC (MMSR-2)
not later than 45 days prior to the effective date of retirement. Requests
for medification or cancellation can not be submitted by unit diary. Approval
will be based on the following criteria:

{1} Bona fide humanitarian or hardship circumstances.
{(2) A critical need exists for the officer's grade ang MOS.
(3} Needs of the service.
(4) Selection for promotion.
b. Requests for modification or cancellation from officers whose reguest

for retirement resulted in either cancellation or nonissuance of orders will
not be favorabkly considered.

f
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MARINE CORPS SEPARATION AND RETIREMENT MANUAL 2005

c. Meodification of any duration may be requested; however, as a general
rule, the effective date of the requested modification should not exceed 14
months from the date of submission of the original request. If the new date
is outside this window, request cancellation vice modification.

*d. Modifications or cancellations requested after an officer has started
separation leave, or after replacement acticn by HQMC has been initiated, will
only be considered if a bona fide humanitarian or hardship circumstance
exists. Refer to paragraph 2013.

9. Retirement Orders

a. Colonels and generals are issued orders from the CMC (MMSR-2).
Lieutenant colonels and below receive orders from their command upon receipt
of authority to retire via the unit diary approval entry from the CMC (MMSR-
2). BSee fiqure 2-1 for an example of orders.

. Once a request has been approved, only the CMC (MMSR) may authorize
revocation or modification. Such action mugst take place prior to the
effective date of retirement. Once the effective date of retirement has
passed, the retirement is effective.

c. Certificate-in-Lieu of Orders. Certificates-in-lieu of orders are not
authorized. See ALMAR 342/97.

2005. MANDATORY RETIREMENT

1. Since numerous statutes govern mandatory retirement, cfficers must
understand which statutes apply in their case and the distinction between
active commissioned service, active service, and total commissioned service.
Paragraphs 1002 and 2002.4 define these terms. This paragraph is separated
according to unrestricted officers, limited duty officers, and warrant
officers as different laws govern these officers’ service and retirement.

2. Unrestricted Officers

a. Generals, Lieutenant Generals, and Major Generals. Per 10 U.5.C. 636,
generals, lieutenant generals, and major generals shall, if not earlier
retired, be retired on the first day of the month after their fifth
anniversary of appointment to that grade, or upon completion of 40, 38, or 35
years of commissioned service respectively, whichever is later. Subject to
the needs of the service and 10 U.S.C. 637 and 1251, the President may defer
the retirement of major generals and above, but not later than the first day
of the month following the month in which the general reaches age 64.

k. Brigadier Generals. Per 10 U.S.C. 635, brigadier generals, who are
not on a list of officers recommended for promotion, shall if not earlier
retired, be retired on the first day of the month after their fifth
anniversary of appointment to that grade, or upon completion cof 30 years of
active commissioned service, whichever is later.

c. Coleonels. Per 10 U.S5.C. section 634, colonels, who are not on a list
of officers recommended for promotion, shall if not earlier retired, he
retired on the first day of the month after the month in which they complete
30 years of active commissioned service. However, colonels subject to
mandatory retirement who were commissioned prior to 15 September 1281, shall

APPELLATE EXHIBIT C-X\
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Brower Capt Matthew B

From: Sokoff 2ndLt Crystal J

Sent; Friday, September 10, 2010 2:49 PM

To: Brower Capt Matthew R

Subject: FW: Retirernent Information - LtCol Vokey

Signed By: crystal.sokoff @ usme.mil

Attachments: LiCol Vokey (Criginal Retirement Request).pdf; LtCol Vokey (1st Mod).pdf; LtCol Vokey (2nd

Mod).pdf; LtCol Vokey (3rd Mod).pdf; LtGol Vokey (Database Screen).pdf

E

UCol Vokay LtCol Vokey (1st  1ACol Vakey (2nd  LtCol Vokey (3rd LtCal Vokey
[Original Retireme. .. Mod).pdf Mod). pdf Mod).pdf Database Screen)...

————— Original Message-~----

From: Hanscom CIV Steven M

Sent: Friday, September 10, 2010 9:43

To: Gannon Maj Nichcolas L; Sokoff 2ndLt Crystal J°

Ce: Steidl Capt Kirstem L; Arritt CIV Sheila A; Gordon CIV Maurice C; Wilson Maj Andrew B;
Yetter LtCol Gregg A; Tate CIV Vincent P

Subject: Retirement Information - LtCol Vokey

Retirement information on LtCol Vokey. Not mandatory, so mo retire/retain issues.

R/Steven M. Hanscom
Head, Separation and Retirement Branch
Manpower Management Division, HQMC

(703) 784-9304/05; DSN 278
steven.hanscom@usmc.mil

FOR OFFICIAL USE ONLY (FOUO): This document may contain Protected Personal Information
(PII} covered by the Privacy Act of 1574, This information must be protected from
unauthorized access/disclogure, When retention of this document is no longer required, it
must be properly destroyed by shredding or burning, and will not be digposed of in trash
or recycling containers.

----0riginal Message-----

From: Arritt CIV sheila A

Sent: Friday, September 10, 2010 11:58 &M

To: Hanecom CIV Steven M

Cc: Gordon CIV Maurice C; Steidl Capt Kirsten L
Subject: LtCol Vokey

Mr. Hanscom,
Per your request. No PII,

Mrg. sSheila Arritt

Agst Supervisor

Active Duty Officer Retirement Section
MMESR HQMC

Comm {703) 784- 9324/5/5

DSN 278-9324/5/6

email: sheila.arritt@uemc.niil

FOR OFFICIAL USE ONLY (FOUQ): This document may contain Protected Personal Inforwmation
(PIT) covered by the Privacy Act of 1974. Thie information must be protected from
unauthorized access/disclosure. When retention of thisz document is no longer required, it
must be properly destroyed by shredding or burning, and will not be disposed of in trash
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Ardrew L Solgere/MM/MANIFOWSR - 0Z/12/2007 07:22:15 AM-MMOA Col Grnd Sect
ifead - Approved -

Robert Baczkowski /MP/MAWDOWER - Q2/CE/2207 01:45:40 PM - MP - Recommend
Approvael - MPP-3I¢; Recommend noproval. SHQ is not under LSEDS
plzllgation,

Desires K 3utts/MRAMANPORER — S3/05/2357 061:42:02 PM - MR -~ Forward for
Aotion - No TA repayment Jdue,

Kenlyn J Quass/MM/VMANPOWER - CZ/05/2007 C6:25:39 AM - MMSR -~ 20 .
Scperviscr - Recomnend Aperoval - SKNC meets TIG snd 1T0S  reguirements for
retirement. SNO has 37.05 dave Tosve 25 of Jan 2007 and pever sold any
leave back ir kis carcer. SHO is rob on JAM's 5 Jarn 2007 legal list.
Ricrard A DeGise/MM/MARDOWER - CZ2/07/F2307 19:09:30 BM - New Action - Lv
Ral 2007 Jan - b57.h4 Ko Ly suid,
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. ) ..H?U*’l Cermmen s

Tric M Meilinger/MM/MANPOWRR - 02/1./2007 09:37:24 AM - MMO3 LtCol Grnd
Semt. fiead - Reccmmend Apprava. - SKC 1s currently on a 1 year extension
at Cef Counse'! Hest-Cawp Pa slen.  This was approved per a request made
iy 2006 TOT sunporh a Sumner T oretirement., SNG's current requested PRR
will place him intg FY28. Urfortunatoly, thers is no valid rationale to
deny Lhis recuest as 5N0 has met #12 L03/TIG requirements. T had
forecasted this S$/% as baing spen Lhis year. I will now wait until late
TY2T or early CYOE to satisty ic, HO¥C-JA will be advised. Rec'd
approval .
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RETIREMENT - FMCR WORKSHEET

Application Date:

Ltool Vokey C ¢

2/1/2007

/4402

FRR Date: 4/1/2008
PGRD: 05
PMOS:

REF FLAG: 5
PDD: 1/15/2008

DOB:

SEL GRD STAT CODE DOR: 14/1/2003

PEBD: 12/12/1987
AFADBD: 3/31/198%8
DOBAF: 12/12/1987
ECC:

EAS:

RTD:

DCTB: 5/29/2003
GLCDCTB: 200305

MO EXT EWL: 0

DUPREF1l: YOO

DEFENSE COUNCEL WESTERN
HQSPTBN MCB BOX 555031
CAMP - PENDLETON Ch

Component: 11

TR OB DT:
Future MCC

FUT EDA-:
DU LIM CD: O

HI GRADE:

DOR COMM: 12/12/1987

OFF SvC:
INACT SVC: 0
ACT SVC: 200000
ACT CON SVC: ©
TOTAL MIL SVC: 200319

Formar MCC: K%5

e

2

7~

=
s
N

9205S
RECOMMENDATIONS
ARPPROVAL DISAPPROVAL REMARKS
MMSR-2
MMSR-2
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. - .ﬁ-i"(: s‘\}f -C givinienst s

Patrick I Redmon/MM/MANBUNER - 22' G008 $9:46:53 AM-MMOA Col Grnd Sect
Heat - Approved - CK, nut Lo forward o multiple extensions as
woe've seen from some otl Liicers,

Sheila Arziul/MM/MANFCERR 18:15:111 AM - MMSR - 20 Supervisco:r
- Recommend Approval - ST spoguesting to mod approved
retiveren. o L May G8 to = ’RG is a lawyer currently involed in
a gourt case due Lo eng . )
Rizhard A DeGlse/MM/MAXNPOWEE - S1/31/,2008 $2:;55:58 AM - Wew Action -~ Lv
3zl 2808 Jan- 9% no lesve zold
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. { .; A Commerts

Sric % Mellinger/MM/MANPOWER - O7/11/72008 0%:49:18 PM - MMOA LtCol Grnd
Sect Heed -~ Recommend Apsroval - Ke regative impact to this request.
BNO's replacement will po slated during the FYGE moving season. Rec'd
approval.
Robert E Jares/MM/MBNTOWRR — 02/21/2008 08:13:04 AM - MMOA LtCol Grnd
Asst Sect licad - Recommend Approvii - SNO reguesting to modify retirement
date from I May 08 2o 1 dJdun 2%, meers TTG/TOS reguirements for this
request. SNC assigned Lo Do Jounsel West, Camp Pendleton, CA{MCC TEJ).
08 Szaffing »equlirement is roxw 1 X 4402 LtCol. SNO's retirement will

B

=Y a
require bacekZill duriny Spring/Surmer 2008,
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Arroye GS06 Tammy C

. LT - - T
Frem: ) ACC Quantico Va DMDS One [Quantice.DMDS .One @dms.guantico.usme.mil}
Posted At: Wednesday, January 23, 2008 12:17 PM
Conversation; . MODIFICATION OF RETIREMENT DATE CASE OF LTCOL VOKEYC C .4402
Posted To: CMC WASHINGTON DC MMSH
Sublect: MODIFICATION OF RETIREMENT DATE CASE OF LTCQL VOKEYCC ‘4402
linportance: Low )

Gis_Adde.txt (415 ProHit. b(t {251 B)
&)
UNCLASSIYE2/ ¢

RTTULZYUW RHSSXYZ0001 0232717-UJJU--RESS3UY.
PR H S L] .
W 3317172 JBN 08
M HQRSPTBN CAMPEN {uc)
TS CHMC WASHINGTON DC MRA MY MMSR{uc:
INFC HQSPTEN CAMPEN{uc)
CJ MCB CAMP PENDLETON CA{uc)
87
URCLAS
™ CQ MCH PENDLZTON //CPAC//
O CME WASHINGTON DC/ /MMSR-2//
INFC C0 ¥CB CAMP PENDLETON//
HQSPTBN MCB CAMPEN//
UHMTLAS
MEGTI/GENADMINSCO MCB PENDLETON
SUBT/MODTIFICATION OF RETIREMENT DATH (ASE OF ICCGL VOKEY C C
74002
REF/MCC P1306.16F/PHONE CON WITH MRS ARWITT OFFICER RETIREMENTS BRANCH POC MR. A .
ROBINSON/SEPS CHIEF/CPAC MCHE CPEN/-/TEL DSN 165-2530// RMKS&/1. REQUEST MODIFICATION OF
RETIREMENT DATE CASE QF LTCOL CQLRY { VOLKEY . /4402 . PER THE REFERENCE REQUEST
THE RZLIREMZNT DATE.OF '
0805 1l BE MOFIFIED 70 REFLECT 080601 ENQ IS CURRENTLY INVOLVED IN A COURT CASE SCHEDULED

END SBUSOT HODIFICATION WiLD ALLOW SNO TRANSITION TIMEZ AFTER COMPLETION DATE.// BT
tODOl

NN
-:Dmdss:bject>
YODIFIZCATION OF RETIREMENT DATE CASE OF LT(0OL VOKEY C C /4402 </DmdsSubjectx>
<brdsContenctDescription» MODIFZCATION OF RETIREMENT DATE CASE OF LTCOL VOKEY C € 4402

</DmdsContentDescription® <DirdsSecurity>UNCLASSIFIED/ /</dmdsSecuricy>
<nmd53-1arysccur1tj>

J10EQ2C101060960864801650201030E

</DmdsBinarySecurity> :

«DndsMessageType>» L 28</DndsXessageType>
<DmdsReplyallRequested>NO</DmdsReplyall :{Fqur sted>

<DirdsMspSignerDN>
ou=hgsptbn campen{uc),ou=mck, l=meb cawp perdleton ca,ou=organizations
Joususnc, ou=dod, osn.a. governnent, ¢=us «/DndsMspS gaovDN> <DmdsMepEncrypterDN:- ocu=hgspLbn

campen{ac),ouzmeh, Z=mch camp pend.eton ca,ou-organizations ,ou=usmc, ou= dod azu.g.
YUVer e nL, ¢y <,’D-xdbﬁ->phncr},u\.eruw> <NcisOrogvassayeClass>
Loy . Note MSPe</omdsCrigMessagel lass:>
<OEAsSMEID>
LIZBBIABRE2FFEI4BARCIDES10CITHFIY CRUL2ZILIIAILEA =I5 u=DnS; 0=CAl;a=Fen
SUDCOn, one; ULLsETZ3L
x/D A sHMMID-
<PmdsPrimary?recedence>ROUTINE</ ImdsPrimaryPrecedenco>
<DidsCopyPrecedence>ROUTTNE</ Dndslopy Procedence>
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Arritt GS09 Sheila A

From: Arritt GS08 Sheila A

Sent: Monday, May 19, 2008 7:21 AM

To: Vokey LtCol Colby C; Redmon Col Patrick L
Ce: Fobinsen G306 Andre A _
Subject: RE: Request for modification of retirement

Col Redmon,

Based on our conversation on Friday angd below email I will xun LtCol Vokey
mod approval for 1 hug 08 vice 1 Jul 08B,

Sheila

----- Original Message-----

From: Vokey LtCel Colby C

Sent: Satuxday, May 17, 2008 2:16

Te: Arritt GSa% Sheila A; Redmon Col Patrlck L

Coc: Robinson G506 Andre A

S5ubject: RE: Reguest for modificdtion of retirement

Mrs. Arritt,

Thank you for taking the time to speak with me today and.letting me know
that my retirement extension was granted. As you know, I am delaying my
retirement so that I may complete my Haditha court-martial as a defense
counsel. While it is 5%il]l uncertain as to when the trial will begin, it
seems likely that it weon't begin until at leaszt wmid-June. hs such, I
belieave that a 1 July retirement date is no longer sufficient.

As a result, I reguest that my retirement date be moved te 1 ARugust instead,
Given the current situation, I believe that a 1 August retirement date will
allow sufficient time for me to complete the case pricr to departing.

Thank you for your patience angd understanding regarding my situation.

V/R
LrCol Vokey

Lieutenant Colonel Colby C. Vokey, U.5. Marine Corps
Regicnal Defenseé Counsel, Western Reglon

P.O. Box 555240

Camp Pendleton, CA 92055-5240

(760} 725-~3744

(760) 725-4162 (fax)

(760) 213-4982 {cell)

colby.vokey@usmc.mil

----- Originel Message-----

From: Arritt G503 Sheila A

Sent: Friday, May 16, 2008 11:03

To: Vekey LtCol Ceolby C

Subject: Request for modxf;cat:on of retirement

LeCol Vokey

At your convenience can you give me a call to discuse your retirement date.

Mrs. Sheila Arritt
ASSL Supervisor
Oofficer Retirement Branch, HQMC

APPELLATE EXHIBIT__C—X M
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Comm {703) 784-9324/5/6
DSK 278-9324/5/s8
email: sheila.arritt@usmc.mil

FOR OFFICIAL USE ONLY (FPOUG): This deocument may contain Protected Personal
Information (PII}) cavered by the Privacy Act of 1974. This information must
be protected from unzuthorized access/disclosure. When retentjon of this
document is no longer required, it must be properly destroyed by shredding .
or burning, and will not be disposed of in trash or recycling containers.
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Patrick I Redmon/MM/XRNECWIZH - J5/15/2002 $7:51:52 AM-MMOA Col Grnd Sect
Head - Approved - 1 Jfust hope that wse (USMC collectively) do not continue
te get "nickle and dimed" zach month as the summer goes on - and this
legal case continues to fester. ]
teurice C Gordon/MM/MANPOWER - U%/07/Z2008 06:04:31 PM - MMSR - 20
Supervisor - Recomuend Approval - SHO is a LtCel requesting mod PRR to
cul 08 vice L Jun 08. SN0 is lawyer currently invelved in court case
that nas been appealed. Mod wi!l alliow time for transition.

coshua R Holland/MM/MANEBOWER — 05/0/72003 01:24:45 PM ~ New Action - SNO
hags 65,5 days of Ly and 0 sola
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. .ht}"?{)r) Cemmend "%

ric ¥ Mellinger/MM/MANPOWER - 03/.3/z008 03:28:56 PM - MMOA LtCol Grnd
Sect Head - Recommend Appreval - Ne negative impact to this approval as
SXQ's replacement is inbound this Summer. This is mirror image of
several Major/4492 reguests roiezed toe the same jladitha case. Rec'd
approval,

Febert E James/MM/MANDPOWER - 0370972008 02:31:20 PM - MMOA LtCol Grnd
Asst Sect Head - Recomrend Avprova_ - SN0 requesting additional extension
of relirement date to cooplerng nurrent case load, SNO's current case has
been appealed by the Govi, oreating sn additional delay. SNO is
reguesting 1 Jul 08 rotirecenl date wice 1 Jan 08.

Uy 13
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UNITED STATES MARINE CORPS

Vi TREOLNJHPE HARR
A% S3L315
CRAR BERDUETI, UALEDANTA 92U3-5010
1900
co -
APR 3 © 2008

SECOND ENDORSEMENT on LtCol Vokey's ltr 10G0 RDC/WR of 16 Apr D8
From: Commanéing Officer
TO: Comrandant ¢f _Lhe Marine Corps, Headguarters U.5. Marine

Corps (MMSR-2), 3Z8C Russell Road, Quantico, VA 22134-5103

Subj: REQUEST FOR THE MODIFICATION OF THE RETIREMENT DATE OF
LIEUTENANT COLONFL Ct C. VOKEY 4402 USMC

1. Forwarded, recormending approval.

74-»'-....... —

B. SEATON

Copy' to:
Files

APPELLATE EXHIBIT ¥V {§
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UNITED STATES MARINE CORPS
HEADQUARTERS AND SUPPORT BATTALION
MARINE CORPS BASE
BOX 555031
CAMP PENDLETON, CALIFORNIA 92055-5031

W REPLY AEFER TQ
1909

HADJ

16 Apr 08

FIRST ENDCORSEMENT on Lt Col Vokev’s ltr 1000 RDC/WR of 16 Apr OB

From: Ceommanding Ofr:cer, Headquarters and Support Battalion
To: Cormandant of the Marine Corps {MMSR-2;)
Via: Commanding Ofificer, bMarire Corps Basce, Camp Pendleton,

Caiifocrnia

Suly;:  REQUEST FOR THE MOCUIFICATION GF THE RETIREMENT DATE CF
LIEUTENANT COLONET, C C. VOKEY XXX XX T /4402 UsSMC

. Forwarded, recommencing apprcval.

ALVAH E. INGERSOLL IYI

APPELLATE EXHIBIT G0V L1
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UNITED STATES MARINE CORPS
REGIDNAL DEFENSE COUNSEL, WESTERN REGION
Marne Corps Base. Cama Pengialon
BOX 5565240
CAMP PENDLETON. CALIFORN'A 92055-5240 .
thi REP{ ¥ REFEA TO

1000
RDC
16 April 2008

trom: Licutenant Colonel € C. Vokey XXX XX UsSMC
To;  Commandant of the Marine Corps (MMSR-2)

Via: (1) Commanding Officer. i leadquarters and Support Battalion. Marine Corps Base Camp
Pendleton

{2) Commanding Officer, Marine Corps Base. Camp Pendlelon

Subj:  REQULEST FOR THE MODIFICATION OF THE RETIREMENT DATE OF
LIEUTENANT COLONEL C.VOKEY XXX XX’ USMC

Rel:  {a) MCO PI900.16F Marine Corps Separations and Relirement Manual

1. Per chapter 2 of the reference, T request a modification of my retirement date from | June 2008 to 1
Julv 2008.

2. T am a military defensc counsel assigned to the Repional Defense Counsel, Headquarters and

Service Batialion. Camp Pendleton, California, [am currently detailed to the case of LS. v $Sg¢

Frank Witerich, $Spt Wuterich is one of the Marines accused in the deaths of civilians in what has
~come to be known as the Haditha incident.

3. In February of 2007 [ requested, and was approved for. a retirement date of 1 May 2008. Lam not
under any mandatory rctirement provisions. In February and March of this year it became clear that
the case of ULS, ». SSgr Wuierich would not be eompleted before 1 May 2008, I. thercfore, requested a

1 month extension of my retircment date. My request was approved in early March of this year with 2
new retirement date set for 1 June 2008,

4. Anappeal by the Government of a military judge’s ruling has resulted in turther delays of the case
prompling the nceessity of extending my lime on active duty to avoid severing the attorney-client
relutionship and the appointing of new counsel.  T'he appoiniment of new counsel would cause
substantial delays because of the depth of preparation necessary 1o try this case.

3. A denial of this request would result in substantial delays in this. very impertant case, a denial of
S5t Wuterich's right o counsel. and would harm the military justice process.

6. 1 am prepared to consider allernatives to modificution of the retirement date, such as recall to setive
duty after retiretnent for the purpose of trying the case.

g Py
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Stephern ¢ Nilzschke/MM/MANPOWKFR - /2472008 03:5%:39 PM-MMOA Branch Head
- Avproved - '
Maurice C Gordon/MM/MANBPORER - 07/23/2008 232:51:34 PM ~ MMSR - 20
Supervisor ~ Recommend Approval - 3N0 is a LiCol requesting mod PRR to 1
Nge 2008 vice 1 Aug 2008. 38NO iz jawyer currently involved in court case
Lhat hzs been appealed. Mod will a_low for turncver time with his
repldacement on upcoming trizla dorense.
Richard A DaCise/MM/MANPOAER ¥

iy

Rk - /2377008 02:13:¢1% PM - New Comment -
Richard A DeGlse/MWU/MANPOWRER - O7/23/20085 02:312:48 PM - New Comment -
Joshua R Holland/MM/MANPOWRR - 27/02/2008 $2:11:56 PM ~ New BAction - S8NO

has 53.5 days of Lv asd ras scld 2.0,

- T

T TITT TN E™
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RETIREMENT WORKSHEET

LTCOL

VOKEY, C G
: MOS: 4402

PRR Df;\TEZ 1 Aug 2008
RER FLAG: 7

PDD: 1 Jul 2008

DOR: 20031001

PEBD: 19871212
AFADBD: 13880331
DOEAF: 19871212
DOB: AGE: 43
EAS: 20080731

ECC: 20080731

DCTB: 20030529
GLCDCTB: 200305

MOD 1 Nov 2008

MSR DATE: 1Jun 2016 COMPONENT: 11 USMC

GSBELECT: §

APPLICATION DATE: 1 Feb 2007
PATE ACCEPT 18T

18871212

COMM 8VC: 20

TOTAL MIL

- AGTIVE SVC:

INACT

FUTURE MCC:
FUTURE EDA:

200718
200400

319

FORMER MCC: K95

FORMER

LEAVE BALANCE: 50.5

09

LEAVE S0LD. 0.0

TIG:4 YR TOS: 5 YRS
UNIT DIARY AGTION —-Te4 YRS ___TOS
MMSR-2
PENDING UD# _&D__DTD AT\ ¥ | —
' SARSS
APPROVAL UD# DTD
S0S
JAMO
Legal/lG E-Mail
UNIT ADDRESS: McC: TEJ
DEFENSE COUNCEL WESTERN PACKAGE MAILED
HQSPTBN MCB BOX 555031
CAMP PENDLETON CA 82055 REMARKS:

HOME ADDRESS:

FOR OFFICIAL USE ONLY

APPELLATE EXHIBIT CC XM\ (
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REQ FOR MOD CF RET DATE ICG LTCOL C. C. VOKEY 4402/ (AMH... Pagelof!l
- ' UNCLASSIFIED// _
Subjecti REQ FOR MOD OF RET DATE XCO LTCOL C. €, \!_OKsz -‘44021

Originator: ACS MAHNPOWER(UC)
DTG: 2121067 Jul 08 Precedence: ROUTINE DAC: General

To1 CMC WASHINGTON DC MRA MM MMSR2(UC)

Cci CO MCB CAMP PENDLETON CA(UC)
UNCLASSIPIED//
FM CO MCB PENDLETON//IPAC//
TO CMC WASHINGTON DG/ /MMSR-B2//
INFO CO MCB CAMP PENDLETON//
ACS MANPOWER MCB CAMPEN//MILPERS//
HOSPTEN MCR CAMPEN//
UNCLAS
MSGID/GENADMIN/CO MCE PENDLETON//
SUBJ/REQ FOR MOD OF RET DATE ICO LICOL T. C. VOKEY 44027/
REF/HCO P1300.16F// )
POC/SSGT W. WOZNIAK/SEPS CHINF/IPAC MCB CPEN/-/TEL DSN: 361-1063//
RMKS/1. REQUEST FOR MODIFICATION OF RETIREMENT DATE CASE OF L/TCOL
CoLBYy C, VOKEY 000 Q0 0110/4402 USMC. REQUESTED DATE 20081101 VICE
20080801, SNO REQUIRES TURNOVER TIM= WITH HIS REPLACEMENT ON UPCOMING
TRIALS DEFENSE,
2, FORWARD WITH COMMAWD ADPPROVAL//

hitps://pendleton.amhs.usme mil/Amhs/messagePane.asp?id=110555&messageType=3&1.., 7/21/2008

- APPELIATE Fxprr, SXVAL |
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Welcome
regulesna

Security Level
Section Head

£X

i

Search By
CEN

b

ST NAME

LOCATE SSN

Verlfy

. | .D{hbusc e

View Marine's Record

Retirements Main Separations Main
Retirement View
Name Date of Rank PMOS Grade 55N E_ [_
VOKEY, &' ¢ 03-10 01 4402 05  Aedin %) Defete
Date Recdived 08-07-23 YY-MM-DD Passover a
Ret Pkg Oul 08-08-07 TOS Walver l=Yes 4]
Int Man Sep Ret Date TIG Waiver f=No 0
Casciocate completed ECFC Waiver 0
Ret/Sep Status R TERA Q
Promotion Considered Q
505 1

S — et AT e i 0t 1 bt ey B Ay
e e e ]

Vi r

jcelufo. Y Refirementinfo, | Usitlufo, 7 . Otherlofo.

e A Lt e e e et e

Service Information

Pay Entry Base Date $7-12-12 Armed Forces Active Duty Base Date
Date Originally Entered Armed Forces B7-12-12 Expiration of Current Contract 0OB-10-31
Explration of Active Service 08-10-31 ECC/EAS Flag i}

REMARKS (-
Modifiad By: arroyotc Remark 1D 56590

Modified Date:16-FEB-07

PKT MAILED QNO 2-20-07 TO DEFENSE COUNCEL WESTERN HQSPTBN MCB BOX 555631 CAMP PENDLETON CA
82055

Modified By: arroyotc Remark ID 57800 ?}Edﬂ i Iy
Modified Date:27-MAR-07 L% et -

PKT CORRECTED AND MAILED 3-27-2007 TQ DEFENSE COUNCEL WESTERN HQSPTBN MCB BOX 555031 CAMP
PENDLETON CA 92053

Modifled By: degisera - Remark ID 65054 U B Dalen
Modified Date:31)AN-08 Aea. RDoeiere

Req Mod of ret date

Modifled By: arroyotc Ramark ID 68613 P ogaiir
Modified Date:05-MAR-08 ._/ﬁ Edlt; @gdc_ A

PKT MAILED 3-4-08 TO DEFENSE COUNCEL WESTERN HQSPTEN MCB BOX 555031 CAMP PENDLETON CA 82055
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Brower Capt Matthew R

From: Sokoff 2ndLt Crystat J

Sent: Friday, Septernber 10, 2010 2;50 PM

To: Brower Capt Matthew R

Subject: FW: Retirernent Information - Maj Faraj

Signed By: crystal.sokoff @ usmc.mil

Attachments: Maj Faraj { Original Retirement Request).pdf; Maj Faraj { 1st Mod) pdf; Maj Faraj { 2nd

Mod).pdf; Maj Faraj { Database Screen).pdf

Maj Faraj { Original Maj Faraj { 1st Maj Faraj { 2nd Maj Faraj {
Retiremen... Mod). pdf Mod).pdf Jatabase Screen).p..

————— Original Message-----

From: Hangcom CIV Steven M

Sent: Friday, September 10, 2010 9:38

To: Gannon Maj Nicholas L; Sokoff 2Zndlt Crystal J

Cc: Steidl Capt Kirsten L; Arritt CIV Sheila A: Gordon CIV Maurice C; Wilson Maj Andrew B;
Yetter LtCol Gregg A

Subject: Retirement Information - Maj Faraj

Attachments reflect information held by MMSR. Maj Farah was not subject to mandatory
retirement proviegions of law, thus there is mo record here of any retire/retain requests,

Steven M., Hanscom
Head, SZSeparation and Retirement Branch
Manpower Management Division, HQMC

{703) 784-9304/05; DSN 278
steven, hanscom@uame . mil

FOR OFFICIAL USE ONLY (FOUO): This document may contain Protected Pergonal Information
(PII} covered by the Privacy Act of 1974. This information must be protected from
unauthorized access/disclosure. When retention of this document is no longer required it
must be properly destroyed by shredding or burning, and will not be disposed of in trash
or recycling containers. .

-----0Original Megsage-----

From: Arritt CIV cheila A

Sent: Friday, September 10, 2010 11:55 AM

To: Hanscom CIV Steven M

Cc: Steidl Capt Kirsten L; Gordon CIV Maurice C
Subject: Maj Faraj

Mr. Hanscom,

-

Per your reguest. No PII.

Mrs. Sheila Arritt
Asst Supervigor
Active Duty Officer Retirement Section

MHSR HOMC | APPELLATE EXHIBIT_SX V14
Comm (703) 784-9324/5/6 3¢ OF__b%
DSN 278-9324/5/6 SAGE___2¥

email: sheila.arritt@usmc.mil

FOR OFFICIAL USE ONLY (FOUQ): This document may contain Protected Personal Information
(PII} covered by the Privacy Act of 1974. This informatiomn must be protected from

1
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unauthorized access/disclosure. When retention of this document is no longer reguired, it
must be properly destroved by shredding or burning, and will not ke disposed of in trash
or recycling containers. :
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I ! {i\ignl 'f:.-;:vw wend B

e M Mellingor/MM/MENPCHER ~ 33/18/2407 20:1%:59 AM-MMOA LtCol Grnd
t Head - Approved - Approved as ragquosted.

cpert Baczkowski /MP/MBNPOWER - ($3/13/2007 03:34:10 PM - MP - Recommend
Rpp“OVul ~ MPP-30: SKO I3z nol undar LSEDS Cbligation.

‘Desiree K Butts/MR/MANPOWER — 03/23/2007 11:15:13 AM - MR - Forward for

Acticn - No TA repayrent due.

Bthlyn J Quass/MM/MANPOWER - J3/13/72007 11:00:49 AM - MMSR - 20
Supervisor - Recemmend Approval - SNG mgets TIG and TOS requirements for
retiremenic. SHC has $53.3 davs lfavn as of Feb 07 and never sold any
leave kack in h;; career.,  SRG 1w 7w on JBM's 12 Mar 07 legal list.
Rictard A ZeSise/YM/MANPOWSR - Q3/:272007 09:52:00 AM - New Action - Lv
Ba: 2507 ¥eb - 35.5% No Lv sold,

APPELLATE EXHIBITC-Y V |
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. .\.”\ Mo Corviments

Carlos A& Valleio/¥M/MRNDOWEE - 0371772007 04:32:46 BM - MMOA Meniter -
Recommend Aporoval - SNC is resuesTing to retice from MCB Pendleton MCC
014, cor 1 May 2008, His 2¢7k is % Dec 2005. SHO does not have any
furlher service cbligaricns. Recommend approval.

Antrony P Rennick/MM/MANPCWER - 03/13/2007 03:52:27 M - MMOA-3 Retn OfE
~ Rocommend Approval - ' '

appeLLATE ExtiBr_ S XV (!
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RETIREMENT - FMCR WORKSHEET

Application Date: 3/5/2007

Maj Faraj H /4402
Component: 11
PRR Date: 5/1/2008
PGRD: 04 TR OB DT:
PMOS: 4402 Future MCC 1

REF FLAG: S
PDD: 1/31/2008

DOB:

SEL GRD STAT CODE DOR: 2/1/200%5
PEBD: 7/29/1986

AFADBD: 7/29/1986

DOERF: 8/1/1985

ECC:

ERS:

RTD:

DCTB: 12/3/2005

GLCDCTE: 200512

MO EXT ENL: 0

DUPREFl: Y67

READQURRTERS AND SURPORT BATTALION

¥MCB BOX 555031
CAMP PENDLETON CA

FUT EDA:
DU LIM CD: 0O

HI GRADE:

DOR COMM: 5/231/1995

QFF 8VC:

IRRCT SVC: O

ACT SVC: 210902
ACT CON SVC: 0
TOTAL MIL SVC: 210902

Former MCC: KE6

92055
RECOMMENDATIONS
APPROVAL DISAPPROVAL REMARKS
MMSR-2
MMSR -2

APPELLATE EXHIBIT CB:;‘-I‘ 1
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. .5 qrxf CoMmmadats

Eric M Mellingor/MM/MANEQRIR - £2/18/2008 04:43:46 AM-MMOR LtCol Grnd
#ect Head - Approved - Approved as reguested.

Shella Arvitt/MM/MANFORER - 02/08/72008 11:24:35 AM - MMSR - 20 Supervisor
- Recommend Approval - SKG is a Maj reguesting med PRR to 1 Jun 08 vice 1
Yay 08. 8NC is lawyer currently involved in court case due to end 1 May
C8. Mod will zllow Lime [or Lransilicno,

kichard A DeGiso/MM/MANPOWIR - O2707/:2008 02:07:49 PM - New Action - Lv
Bal 2008 Jan - 3¢ No Lv zold.

APPELLATE EXHIBIT <YV u(
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. .’ 1O G e emes

Roperl E James/MB/MARPOWER - 07/15/20C8 04:16:30 PM - MMOA LtCol Grnd
AssL Sect licad - -Recommend Anprava! - Concur with Mai Vallejo's
recomuendation to approve Mas :uld] s request for mod of retirement date

by one month to complebe Trial he Ls currenlty working.

Carlos A Vallco?o/MM/MANPOWER ~ 02/12/2008 10:31:01 PM - MMOA Monitor -
Recommend Approval - SNOs commarnd is requesting modification of
revirfement date frorm L May 45 to - June 08. SNO is a lawyer still trying
& case scneduled to end in ¥ay. Recormend approval, .

Michael ¥ Motley/MM/MANPOYAZR - J2/11/2008 C4:21:4)1 PM - MMOA~ 3 Retn Off -~

Aecommend Approval - Reguesied @y Omd to complete court case. Reguest
received via DMS message.
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Arroyo GS06 Tammy C —
From: ACC Quantico Va DMDS One [Quantico. DMDS, One @dms.guantico.usme.mil]
Posted At Wednesday, February 05, 2008 1:20 PM

. Convergation: MODIFICATION OF RETIREMENT DATE CASE OF MAJOR FARAJ H
Posled To! CMC WASHINGTON DC _MMSFIZ
Subject: MODIFICATION OF RETIREMENT DATE CASE OF MAJOR FARAJ H
Importance: Low

Dis_Adde.bet (405  ProHit.tet (252 B)
B}

UNCLASSIFIED//

RTTUZYUW RHSSXYZ0QO01 Q0371B21-UUUT -XHSSSU9.
ZXR UUUBU '

R 0618212 FEB 08

FM ACS MANPOWER (UC)

TO CHC WASHINGTON DC MRA MM MMSR2 (uc)
INFO ACS MANDOWER (UGS

B'r‘

UNCLAS

FM CC ¥CB DLHDuETON//TPAC//

TO CHMT WASHINGTOMN DC//MMSR-2//

INFC CO MCR CAMP PENDLETON//

HQSPTBN MC3 CAMPEN//

UNCULAS

MSGID/GENADMIN/CO ¥CE PENDLETOWN

SUBJ/MODIFICATION OF RETIREMENT DATE CASE OF MAJOR FARAJ H REF/MCO P1380.16F/PHONECON WITH
MRS ARRIT? OFFICER RETIERMENTS BRANCH POC MR, A. ROBINSON/SEPS CHIEF/IPAC MCEB CAMPEN/=/TEL
DSK 381-5071// AMKS/1. REQUEST MODIFICATION COF RETIREMENT DATE CASE OF MAJOR H

FARAS ./0402. PER THE REF, REQUEST RETIREMENT DATE OF 080301 BE MODIFTED Ty
REFLEC!T U8UAUL. SNO IS CURRENTLY INVOLVED IN A COURT CASE SCHEDULED TO END 080501,

KODIFICATION WILL ALLOW SNO TRASITION TIME AFTER COMPLETION DATE// BT.
BT

FO0D0Y
NWNN
<OndsSubiject>

MUDIFICATION OF RETZREMENT DATE CASE OF MAJOR FARAJ H </DmdBSubJect>

<DmdsContentdescription> MODIFICATION OF RETIREMENT DATE CASE OF MAJOR FARAJ H

</DmdsCaontentDescripticn> <DmdsSecurity>UNCLASSIFIED//</DmdsSecurity>
«Dmds3inarySecurity>

3z 0502010106096086!8015502010305

</DrdsBinarySecurity:-

<DmdsMessageType>l28</DudsMessagelype >
<DmdsReplyAllRequestedsN</DrdsReplyrl lRequested>

<DxdsHMspSignerDil» '
su=acs manpower (uC) ,ousco meb ¢ang pendleton caf{ug),ou=mch,1 =mch camp pendleton
ca,ou=organizations, ou=usmc, ou=dod, v=u

. %. gOVernment, c=us

< /DmdalspSignex DN

<NmdaMspEncrypt el

ou=acs manpower [u«), ou=co mch camp pendloton caluc) .ou=mcb, 1 =mcb camp pendleton
ca,cuszorganizations, oususne, ous doc,o-u

.5, JOVErnment, ¢sus

</SmdsMspEncrypterDi>

<DmdsOrigMessageClass>IPM, Note, \de<iDmdsOr.gHessageClass>

<DmdsMMID>

000406 0602081820112@c=US;a=DMG;0-CA20; oul=ET4B3;0u2

=C0 CPENDMS ACS MEPWR V3

APPELLATE EXHIBIT G‘/\ln
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</DondstMID>
<prdsPrimaryPrecedence>RCGITTNE</DrnésPrimaryPrecedence>
<DmdsCopyPrecedence>ROUTINE</DndsCopyPrecedence

2 _ APPELLATE EXHIBIT__C. ¥V A
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® l &.\; Commenits

Michael T Lowling/MM/MANPCHER - 0571472008 11:31:08 AM~MMOA LtCol Grnd
Sect Head -'Apnroved - Epprovesd per Ltol Mellinger. He did not have the
buttens availzble to dpprove. MMCOA cracking history shows he approved
redquest on 13 May 0@,

Maurice ¢ Gordon/MM/MANDPOWSR - C3/407/2608 CE:02:11 PM - MMSR - 20
Supervisor - Recommend Approval - $30 1is a Maj requesting mod PRR to 1
Aug 08 viece 1 Jun CGE. SNG iz lawyer currently involved in court case
that nhas beenappealed. Med wiii sllow time for transition.

Joshua R Hol_and/MM/MANFOWER - (5/07/2008 (1:25:35 PM ~ New Action - SNO
ras 60.5 days of Lv and 0 scld

APPELLATE EXHIBIT_ & ¥ \
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. N H"l". Commeniis

=)

ric M Mellinger/MM/MBNPCWER - 03/13/200% 03:34:01 PM - MMOA LtCcl Grnd
Seot Head - Reguest Additicnszl Informainicn - See Below,
Eric ¥ Mallinger/MM/MARDOWER - 0%/.3/2008 02:53:41 PM - MMOA LtCol Grnd
Sect nocad - ileguest Additl

ana’ Tntormation - Please push this out of my
kox, Thanks. s/ LiCol Meliirger

Eric M Mellinger/ME/MANPOWER -
Seel Head - Recommend Aporoval
Michael ¥ MoTley/MM/MANEOWRER - 03
Recomriend Approval - 1 month exis
Sigh lewel cour: case. NO impact

13/2008 02:41:47 PM - MMOA Ltlol Grnd
pprovec as reguested,

53/2008 10:59:14 AM - MMOA-3 Retn Qff -
sien, SKQ currently participating in

r. obligated service.

0:
”
v

A
,
/
.
o

N
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UNITED STATES HMARINE CORPS
LANINE RPN BARZ

353000

CAMP PINLLIT. CALITORNIA  82055-3030

1900

cO
APR 3 0 2008
SECOND ENDORSEMENT on Maj Farai’s ltr 5800 sSDC/hf of 15 Apr ©8
From: Commancing Officer
TO: Commandant of the Marine Corps, Headguarters U.S. Marine

Corps (MMSR-2), 328( Russell Road, Quantico, VA 22134-35103

Subj: REQUEST FOR TUE MODIPICATION OF THE RETIREMENT DATE OF
MAJOR H FARAJ /4402 USMC

1. Forwarded, recommending approval.

Copy to:
Files

APPELLATE ExiBim_ C-) i\
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UNITED STATES MARINE CORPS
HEADQUARTERS AND SURFORT BATTALION
MARINE CORPS BASE
BOX 555031
CAMP PENDLETON, CALIFORNIA 92055-5031

IN REPLY DEFEG YO
1900

HADJ

16 apr 08

FIRST ENDORSEMENT on Maj Faraj's itr 5800 SDC/hf of 15 Apr 08

From: Commanding Officer, Headguarters and Support Battalion

Ta: Commardant of the Marine Corps (MMSR-2)
Via: Commanding Officer, WMarine Corps Base, Camp Pendleéton,
California '

Subj: REQUEST FQOR THE MODLICATLZON OF THE RETIREMENT DATE OF MAJOR
H. FARAJ 4402 USMC

1. Torwarded, recommending approval .

=

LVAH E. INGERSOLIL III

APPELLATE EXHIBIT & X V {{
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UNITED STATES MARINE CQRF’S

wRiA

(R S N R P S
Deyvi bar e o4 anED

NuklLTRUATRN

Sa0
SDC-hY
L5 April 2008

Fromn Major H. barag,
I CMO OMMRER-

Viar ) Cammanding Oftieer. ll:..ndqunmr\ and Suppon Banralion. Marine Corps Base Camp
Prendleten

£ 21 Commmmndisng Oeer, Marine Corps Buse, Camp Pendlelon

Subji:  REQUEST FOR THE MODIFICATION OF 1HE RETIRFMENT DALL OF MAJOR
v "I ARAL

Rels Muarine Corps Separations and Retirenient Manual

Per Chapter 2 b the reference, | request a maoditieation of my retirement daie from 1 June
"lm‘{ o 1 Aupust 208%,

2 Pamea military defense counsel assigned o Legal Services Support Group, § MG, | MEF.
Camp Pendleton Caditornia. T am eurrently shetaled to the case ol LS, v, §8gt Frank Wuerich,
35a Wuterich is one of the Marines accused i the deaths of vivilians in what has come 1o be-
known as the Haditha incident.

3. I lebruary of 2007 | requested, and was approved for. a retirement date of 1 May 2008, |
am not wnder any mandatory retirement provisions  In lebruars and March of this year it
Became elear that the cuse of LS.+, SSet Wterich would not be completed before | May 2008,
Lberefore. requested o | month exiension of my retirement date. My request was approved in
viarly March ol this year with o new retirenent date set for | June 2008,

4. Anappeal by e Govemment of s miliziey judpe’s ruling has resulted in lurther delays of the
Cise Promiping te nevessity of extending my time on active dity 1o avaid severing the atiorney -

chient reliutionship xnd the appomting of new counsel. Fhe appoiniment of new counse! would”

situse shsunial delay s beciurse of the depth of preparation necessary W iry this cuse.

S0 Addenial ol this reguest would result in substantial delays in this vers important case, o

duu.ll U1 SSg1 W ukerich®s right to counsel, and would hann the militan justice provess.

APPELLATE EXHIBIT ;C«Y v
page_ 5\ . orF b
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mubr REQULEST FOR THE MODH ICAHON OF THE RE HREMENT DATE OF MAJOR
FARAL

6. b um prepared W consider alicrnats ox 1o modification of the relirement date. such as recall 1o
active duts for the purpose of teving the case

Copy 1o !
Communder, 1 5. Macine Carps Forees. Central Conmanl
FAN

cbe

L
nppELLATE ExHIBT_ & XN ML
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—'Q\.Q"\'Dcx‘i(i r e

Homs Promotions Reliraments Separations Locator Help Logout

wer  View Marine's Record
regulesna 1€EW arime s necor
Security Level ) . . ,
Section Head _ Retirerents Main Separations Main
Retirement View
Nama ' Date of Rank PMOS Grade &SN m _
FARA, 05-02-61 4402 04 Jiedie  [Jpetere
Search By '
SSN
Date Recelved 0B-05-06 YY-MM-DD Passover
Aet Pkg Out ’ 8-05-21 TOS Walver 1x=Yes 0
Int Man Sep Ret Date TIG Walver D=No ¢
LAST NAME Caselocate completed ECFC Waiver 0
Ret/Sep Status R TERA 0
Search Pramotion Considerad 0
S0s 1
LOCATE SSN
- .- ..._' Frrtar e o o _.. e reren t‘,...:‘.. r 11_. TR YT T :_.:..§-,_\
b, Serviee Info. f Refiremeny Info. W © Unpitlefo. _Other lafo. B
5 Foveebesioe sttt e it e 4 i TR o i Sl R ARSI e i
Verify Service Information
Pay Entry Base Date : 36-07-29 Armed Forees Active Duty Base Dale_
Date Originally Entered Armed Forces - 85-08-01 Expiration of Current Contract 08-07-31
Expiration of Active Service _ 08-07-31 ECC/EAS Flag 0
REMARKS &
Modified By: arroyokc Remark 1D 57663 . e Mt
Modifled Date:21-MAR-07 - Hwdic [oeide

PKT MAILED 3-21-07 TO HEADQUARTERS & SUPPORT BATTTALION MCB BOX 555031 CAMP PENDLETON CA 52055
_ - Modifled By: deglsera | Rernark ID 65255 jtﬁﬂ lﬁe

Modified Dave:D7-FEB-08 " -
'« feq mod of ret date
“Foied Byl arroyotc- Remark 10 72167 Y Re g ¥’ 'l!',llgav. '
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Military justicc blogs are to blogs as military music is to music.

JAATFLOG

caaflog.com

SSgt Wuterich petitions CAAF

By Dwight Sullivan, July 2, 2008

We previously discussed NMCCA’s ruling reversing a military judge’s quashing of a subpoena issued to
CBS News in United States v. Wuterich, a prosecution arising from the Haditha incident. United States
v. Wuterich, _ MJ. ___, No. NMCCA 200800183 (N-M. Ct, Crim. App. June 20, 2008). On Monday,
SSgt Wuterich’s counsel filed a petition at CAAF. United States v. Wuterich, __ M.J. ___, No. 08-
0681/MC (C.A.A.F. June 30, 2008). This has the effect of cutting off NMCCA’s ability to sua sponte
reconsider Wuterich either in panel or en banc.

On Tuesday, CAAF redocketed Wuterich, noting that it is a petition seeking review of an Article 62
appeal. CAAF renumbered the case 08-6006/MC and, under Rule 21(b), ordered that the supplement be

filed no later than 21 July 2008 and the government’s answer be filed no more than 10 days after the
supp is filed. United States v. Wuterich, __ M.J. ___, No. 08-6006/MC (C.A.A.F. July 1, 2008).

B8 Uncategorized
5 Responses to “SSgt Wuterich petitions CAAF”

1. Anonymous says:
July 2, 2008 at 9:31 pm (Quote)

Ahhh...the dust settles on Lopez de Victoria. CAAT, I have no sympathy for you and your
piecemeal litigation (isn’t that disfavored?). Many said it wouldn’t congest CAAF’s sclective
docket...Dossey and Wuterich in a matter of weeks.

Reply
2. CAAFlog says:

July 2, 2008 at 9:40 pm  (Quote)

While I thought the Lopez de Victoria dissent was more persuasive than the majority, concern
about overwhelming CAAF’s docket shouldn’t be an 1ssue. Either Congress did provide CAAF
with jurisdiction or it didn’t. If it did (as CAAF determined), then CAAF can choose whether to
review an individual petition from an Article 62 appeal. CAAF hardly could have reasoned that
Congress intended to give it jurisdiction to review Article 62 appeals but it would decline to do so
because it’s too much work.

Nor is there any reason to fear that CAAF will be overwhelmed. Since 1983, CAAF has been
exercising jurisdiction over Article 62 appeals. So Lopez de Victoria didn’t expand CAAF’s
jurisdiction as applied; rather, it continued it. If CAAF wasn’t overwhelmed by Article 62 appeals
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Military justice blogs are to blogs as military music is to music.

JAAFLOG

caaflog.com

Search: wuterich article 62 timeline

CBS Petition in SSgt Wuterich case

w11 Comments
By Mike "No Man" Navarre, July 17, 2008

Here is a link to CBS’s petition to CAAF in CBS Broadcasting, Inc. v. NMCCA et al., previously
discussed by CAAFlog here, here, and . . . you get the picture (search for “CBS” on CAAFlog). I wanted
to point out the very authoritative citation on page 26, footnote 11. This is a slam dunk with that
authority!

CAAFlog will have more later.

£2 Uncategorized

An Article 62 timeline

w1 4 Comments
By Dwight Sullivan, July 5, 2008

In United States v. Pearson, the Navy-Marine Corps Court explained that “prosecution appeals are not
particularly favored in the courts” because they “compete with speedy trial and double jeopardy
protection as well as judicial impartiality and piecemeal appeal policies.” 33 M.J. 777, 779 (NM.C.M.R.
1991).

The government’s appeal in Wuterich certainly appears to vindicate the Navy-Marine Corps Court’s
speedy trial concern.

Charges against SSgt Wuterich were referred on 27 December 2007. On 17 January 2008, the
prosecution issued a subpoena to CBS News for outtakes of Scott Pelley’s interview with SSgt Wuterich
for 60 Minutes. On 22 February, the military judge quashed the subpoena and three days later the
prosecution filed its notice of appeal. The case has now been on hold for longer than four months, with a
final resolution of this issue nowhere in sight.

The government filed its notice of appeal with NMCCA on 17 March and then filed its actual appeal on
7 April. NMCCA granted the appeal on 20 June. United States v. Wuterich, _ M.J. ____, No. NMCCA
200800183 (N-M. Ct. Crim. App. June 20, 2008). While the defense had either 30 days to seek
reconsideration in panel or en banc or 60 days to petition CAAF, it fileg its E‘Il)-etition with CAAF 10 days
PPELLATE EXHIBIT _ &%V \}
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CAAFog » Search Results » wuterich article 62 timeline Page 2 of 4

after NMCCA’s ruling (which, because NMCCA issued its ruling on a Friday, was only the 6th business
day after NMCCA’s ruling). United States v. Wuterich, __ M.J. ___, No. 08-0681/MC (C.A.A.F. June
30, 2008).

Now one of three things will likely happen: (1) CAAF will grant SSgt Wuterich’s petition and resolve
the merits of the case by reversing NMCCA,; (2) CAAF will grant SSgt Wuterich’s petition and resolve
the merits of the case by affirming NMCCA,; or (3) CAAF will decline to review the issue.

Given the importance of the issues involved, one wouldn’t expect CAAF to rush a decision on the merits
if it follows options (1) or (2). If option (1) is the end result, then SSgt Wuterich’s case will have been
delayed for well more than half a year for no purpose. Worse still, even if he ultimately prevails on this
Article 62 appeal, as a result of this litigation SSgt Wuterich may end up losing his two military defense
counsel, both of whom are scheduled to retire on 1 August as reported by the Meridian Record-Journal
here. 1 August is just one day after the government’s answer to SSgt Wuterich’s supplement will likely
be due under the briefing schedule. See United States v. Wuterich, __ M.J. ___, No. 08-6006/MC
(C.A.AF. July 1, 2008).

If either option (2) or (3) results, a final resolution is even further away. Remember that NMCCA didn’t
order CBS to actually produce the outtakes. Rather, it ordered more factfinding. Here’s the relevant
portion of NMCCA’s decretal paragraph:

Prior to ruling on the CBS motion to quash, we direct the military judge to conduct
additional fact-finding to (1) fully develop the record on the contents of the audio-video
material, including an in camera review of any material over which CBS asserts privilege;
(2) if, based on the facts developed, a determination is made that undisclosed audio-video
material is relevant and necessary, the military judge will then develop the factual and legal
basis for any CBS refusal to comply with the federal subpoena issued to obtain the material;
and (3) taking into consideration protective measures available to the military judge,
address whether, and to what extent, any asserted “news-gathering” privilege applies to
limit or preclude disclosure of necessary evidentiary audio-video material in this case.

Wuterich, No. NMCCA 200800183, slip op. at 10-11. If NMCCA’s opinion is ultimately affirmed, those
additional factfinding proceedings will likely be lengthy. If they are again resolved in CBS’s favor, will
the government file yet another Article 62 appeal, using NMCCA’s first Wuterich opinion to establish
the appellate jurisdiction necessary to do so? And if the issue is resolved against CBS, does anyone
think that CBS will simply hand over the materials to the prosecution? Doesn’t it seem more likely that
CBS will seek an order from an Article III court to trump any ruling against it? Doesn’t it seem quite
possible that CBS will obtain an injunction blocking any obligation to cough up the outtakes while the
Article IIT proceedings are underway? And doesn’t it seem possible that if NMCCA’s opinion is upheld
at CAAF, CBS will seek such an injunction before it’s required to even give the outtakes to the military
judge for an in camera review?

It isn’t difficult to envision the interlocutory proceedings in this case stretching out for months and
months to come. In fact, it’s difficult to imagine that they won’t.

2 Uncategorized
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", RDQURST FOR THROE YE&ORDER AND SANCTUARY ICO LTCOL S5 AN M. ... Pagelofl

UNCLASSIFIED//

—
Subject: REQUEST FOR THREE YEAR :’foﬁks AND SANCTUARY T0O LTCOL SEAN M. SULLIVAN 000 GO4MRS/4402 USMCR

Originator: CMC WASHINGTON DC MRA MM MMFA(UC)
DYG:0313327Z Jun 05 Precedence: ROUTINE DAC: General

To: COMMARFORPAC G1(UC), COMUSMARCENT G1{MC)

Cet CG 1 MEF G-1{UC)
UNCLASSIFIED//
REF/A/MSEID:DOC/CMC RA/QZAUGH4
REF/B/MBGID:DOC/CMC (RAP) /OSAPRO?//
REF/C/MSGID:DOC/ - /AAPROS/ /
NARR/ REF A IS5 MARADMIN 335/05 POLICY FOR MANAGING REGERVISTS ACTIVATED IN SUPPORT
OF THE GLOBAL WAR ON TERRORISM. //REF B. IS MARADMIN 241/07 CH1 TO POLICY FOR
MANAGING REBERVISTS ACTYVATED IN SUPPORT OF GLOBAL WAR ON TERRORISM. //REF C IS BA
FORM FROM COL HOFFMAN REQUESTING ACTIVATION ORDERE.// :
POC/JAY P. BENSON/MAJOR/CMC (MMFA) /ACTION OFFICER/
TEL: DSW 378-9177/BMAIL: JAY. BENSON@USMC MIL//
GENTEXT/REMARKS /
1. PER REF A AND B, REP C WAS RECRIVED BY HOMC (MMFA). :
2. BSNO REQUEST WAS APPROVED BY DC M&RA. SNO WILL NEED TO TRANSFER FROM IMA TO IRR
UPON ACCEPTANCE OF THESE ORDERS, FOR RTN 134518 HAS BEEN EXTENDED FOR THIS
PURPOSE. MMFA WILL SOURCE SNO INTO RTN.
3. 8NO NEW EAS IS 31 JULY 2011.
4. QUESTIONE REGARDING THIS REQUEST CAN BE DIRECTED TO THE POC ABOVE.BT//
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L acTian 1. { 5 HRICHFILE 1hO.

Py

ADMINISTEATIVE AUTION (5216}

NAVME 10274 (REV. 3-93} (BF) - 1000
Pravious edithons will be used Co . . 3. PATE
SN: 0105-LF-D63-3200 UA: PADS OF 100 : 2000 03.04
*3"FROM (Grade, Nawc, SSN, MO, o CO, Ters, Doy 0i6) "5, DRGANIZATION AND STATION [Comiphate address) -
LTCOL SEAN M. SULLIVAN _/4402 COMMANDER - ;L
USMCR. 1).5. MARINE CO FORCES CENTRAL .
5. VA Ao feauired COMMAND '
COMMANDER, MARCENT 7115 SOUTH BOUNPARY BLVD
. MACDILL AIR FOREE BASE| FLORIDA. 33624
7. 8. NATURE OF ACTION/SUBJECT
|Co1nmandant of the Marine Corps ' . ~—| REQU‘EST OR EXTENSION.OF -
. {MMFA) } . ERS AND
TO: Headquarters, U. 8. Marine Corps
3280 Russell Road :
Quantico, VA 22134 8. COPY 70 |.efs wequired]
I ‘ MNIA . o
10. REFERENCE OR AUTHORITY {if apphciblo) 11, ENGLOSURES {if any)-

(1) Lir of Rec CDR, Jpint Foreds Command

(2) Ltx of Rec 8TA to CMC

(3) Reserve Qualification Su

{4) Official Photo :

(5) Height/Weight Ve rificafion Fomn
'1¢63 DD 2807 Report gf Medi Hismrjr

12. SUPPLEMENTAL INFORMATION {Reduce ti minimun wording - typs neme of orglnator and sign 3 lines Hilpw f

. Tvolunteer to extend my cureent mobilization orders and am available for wogld wide sgrvice. I also
vohmte.er 1o continve serving as Senior Prosecutor for the Haditha cases and ongbing Iraq Contracting/Bribery
Investigaﬂonfl’rosecunun Team, Legal Team C, MARCENT from'1 Jul 09 to ta of 12 Jul 2012

2. Thefoliowing. infotmauon is provided:
 a Curent EAS: | July 2009 .
b. RTN: 132569 Deputy STA, IMEF ‘
¢. Length of Extension Requested: 36 months -
- d. Current Height/Weight: - 72in. 202 Ibs. :
e¢. Last PFT Date/ScorefClass; 29 DEC 08 199/1st Class
f 1 have no pending disciplinary, medical, or administrative issues that inay
g Date of last HIV of record: 4 Nov 2008 . :
h. My current location is: Camp Pendleton, CA.
e
S.M.SULLIVAN -

apptoval of this regitest.

13. PROCESSING ACTION.. {Complete frabassing agtion in kemi 72 or on reyetse. Endorss by fublierstamy where practicabls.)

Désignsd usinly FormFlow .15, HOMC/ARAE Majy 98
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‘ . .

Marshall Maj MeridiLh L

A
From: Colby Vokey [vokeycc@yahoo.com]
Sent: Wednesday, August 25, 2010 10:02 PM
To: Marshall Maj Meridith L; Neal Puckett; Haytham Faraj
Subject: Fw: Request for modification of retirement

————— Forwarded Message ----

From: Vokey LtCol Colby C <colby.vokeyéusmc.mil>

To: vokeycc@yahoo.com; Vokey LtCol Colby C <colby.vokey@usmc.milx
Sent: Sat, June 21, 2008 11:57:32 PM

Subject: FW: Request for modification of retirement

patrick.redmeon@usme.mil

703-784-9300

shejla.arritt@usmc.mil

703-784-9325/6

Andre.a.robinscn@usmc.mil

760-763-5071

————— Original Message-----

From: Redmon Col Patrick L

Sent: Monday, May 19, 2008 4:59

To: Arritt GS09 Sheila A; Vokey LtCol Colby C
Cc: Robinson GS06 Andre A

Subject: RE: Request for modification of retirement

Sheila:

Roger below. Like I said last week, I don't want to get into a situation where we (UsSMC
collectively) are bumping this retirement date out "30 days at a time® all summer long.

LtCol Vokey: 1 August is your official retirement date. You need to make sure you pass
on the all the details to your relief. You need to understand the "hoop jumps and drama"
that results from changes to your retirement date. In fact, I'll guess that your pay has
been/will be somewhat jacked up between now and Christmas... )

V/R

Col Patrick Redmon
DSN 278-9300

————— Original Message-----

From: Arritt GS09 Sheila A

Sent: Monday, May 19, 2008 7:21 AM

To: Vokey LtCol Colby C; Redmon Col Patrick L

Cc: Robinson @S06 Andre A

Subject: RE: Request for modification of retirement

Col Redmon,

Based on our conversation on Friday and below email I will run LtCol Vokey mod approval
for 1 Bug 08 vice 1 Jul 08.

Sheila

----- Original Message-----

From: Vokey LtCol Cclby C

Sent: Saturday, May 17, 2008 2:16

To: Arritt GS09 Sheila A; Redmon Col Patrick L

Cc: Robinson GS06 Andre A C)}“[q
Subject: RE: Request for modification of retirement APPELLATE EXHIBIT 2




‘Mre. Arritt, . .

Thank you for taking the time to speak with me today and letting me know that my
retirement extension was granted. As you know, I am delaying my retirement so that I may
complete my Haditha court-martial as a defense counsel. While it is still uncertain as to
when the trial will begin, it seems likely that it won't begin until at least mid-June.

As such, I believe that a 1 July retirement date is no longer sufficient.

As a result, I request that my retirement date be moved to 1 August instead.
Given the current situation, I believe that a 1 August retirement date will allow
sufficient time for me to complete the case prior to departing.

Thank you for your patience and understanding regarding my situation.

V/R
LtCol Vokey

Lieutenant Colonel Colby C. Vokey, U.S. Marine Corps Regional Defense Counsel, Western
Region P.0O. Box 555240 Camp Pendleton, CA 92055-5240

(760) 725-3744

(760) 725-4162 (fax}

(760) 213-4982 (cell)

colby.vokey@usmc.mil

————— Original Message-----

From: Arritt GS09 Sheila A

Sent: Friday, May 16, 2008 11:03

To: Vokey LtCol Colby C

Subject: Request for modification of retirement

LtCol Vokey
At your convenience can you give me a call to discuss your retirement date.

Mrs. Sheila Arritt

Asst Supervisor

Officer Retirement Branch, HQMC
Comm (703) 784-9324/5/6

DSN 278-9324/5/6

email: sheila.arritt@usmc.mil

FOR OFFICIAL USE ONLY (FOUO): This document may contain Protected Personal Information
{(PII) covered by the Privacy Act of 1974. This information must be protected from
unauthorized access/disclosure. When retention of this document is no longer required, it
must be properly destroyed by shredding or burning, and will not be disposed of in trash
or recycling containers.
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GENERAL COURTS-MARTIAL
NAVY-MARINE CORPS TRIAL JUDICIARY
WESTERN JUDICIAL CIRCUIT

U.S. Marine Corps

)
UNITED STATES )
)
v, } DEFENSE CONSENT TO DELAY
) ATTENDANT TO APPELLATE PROCESS
FRANK D. WUTERICH )
XXX XX 3221 )
Staff Sergeant )
)
)

On 13 October 2009, the parties conducted a telephonie conference to discuss the status of the subject
case. During the conference call, the defense counsel advised Government counse] that any and al} delay
resulting from the Government’s pursnit of certification and review by the Courl of Appcals for the
Armed Forees of the Navy-Marine Corps Court of Criminal Appeals opinion of 31 August 2009
{(NMCCA 200800183) would not prejudice the Accused in any way,

Througb his undersigned counsel, the Accused respectfully acknowledges that the issuance of the 31
August 2009 NMCCA opinion lifted the stay of proecedings affected by. operation of R.C.M. 908(h)(4).
The Accused also respectfully acknowledges that R.C.M. 908(b)(4)}(A) would permit, in the discretion of
the Military Judge, the litigation of motions during the pendency of the several certified issués l;)efbre tﬁc
Courl of Appeals for the Armed Forces, The Accused expressly desires to await the outcome of all
appcliate litigation, and at this time, expressly waives any speedy trial demands or authorities. All delay
from the date of this consent notifieation until the date of trial is excludable under Rule for Courts-Martial

707, Artiele 10, UCM]J, and any other applicable Speedy trial authorij

N A. PUCKI T I
Civilian Delense Counsel

LtCal, U%f}kel )
Date:

(AR AR RN RS RREERERERRNEERNRRRRERERNRNERRRRERREEENRREYNNEERRARERNIRENRNRERRRRERRERRSEANDNRNRNERENE]
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Certifieate of Service

[ hereby atiest that a copy of the foregoing Defense Consent was served on Government counsel on
e 7 2009,
- f

| TN

N. A. PUCKETT
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GENERAL COURTS-MARTIAL
NAVY-MARINE CORPS TRIAL JUDICIARY
WESTERN JUDICIAL CIRCUIT

U.S. Marine Corps

)
UNITED STATES )
)
V. ) DEFENSE CONSENT TO DELAY
} ATTENDANT TO APPELLATE PROCESS
FRANK D. WUTERICH )
XXX XX 3221 )
Staff Sergeant )
)
)

On 13 October 2009, the partics conducted a telephonic conference to discuss the status of the subject
case.’ During the conference call, the defense counsel advised Government counsel that any and all delay
resulting from the Government's purstit of certification and review by the Court of Appeals for the
Armed Forces of the Navy-Marine Corps Court of Criminal A ppeals opinion of 31 August 2009
{NMCCA 200800183) would not prejudice the Accused in any way,

Through his undersigned counsel, the Accused respectfully acknowledges that the issuance of the 31
August 2009 NMCCA opinion lified the stay of proceedings affected by operation of R.C.M. 908(b)(4).
The Accused also respeetfully acknowledges that R.C.M. 908(b}{4)(A) would permit, in the discretion of
the Military Judge, the litigation of motions during the pendency of the several certified issues l;eforc the
Court of Appeals for the Armed Forces. The Accused expressly desires to await the outcome of all
appellate litigation, and at this time, expressly waives any speedy trial demands or authorities. All delay
from the date of this consent notification until the date of trial is excludable under Rule for Courts-Martial

707, Article 10, UCMJ, and any other applicable speedv trial authoriy

N A. PUCK[ 1T
Civilian Defense Counsel

LiCol, USMC (Ret.)
Date: f}Z(ﬁM
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Certificate of Service

I hereby attest that a copy of the foregoing Defense Consent was served on Government counsel on
17:)
Fi

/ 2009,
| 7 M

N. A. PUCKETT

~
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WESTERN JUDICIAL CIRCUIT
NAVY-MARINE CORPS TRIAL JUDICIARY

UNITED STATES
GENERAL COURT MARTIAL

V.
PROFFER OF COLBY VOKEY
FRANK D. WUTERICH
XXX XX 3312

Staff Sergeant

U.S. Marine Corps

13 September 2010

R R T g W S e

I am a civilian attorney who works for the law firm of Fitzpatrick Hagood Smith & Uhl

ILP, in Dallas, Texas. Ibegan working for that firm around 1 October 2008. Prior to joining

=

this firm, I was on active duty in the Marine Corps.

I served in the Marine Corps for almost 21 years, entering active duty in March 1988.
After the Basic School, I attcndeq Field Artillery School and subsequently was assigned as an
artillery officer in the Marine Corps. I spent two tours as an artillery officer. I first served with
4" Battalion, 12" Marine Regiment in Okinawa in various billets. Ideployed as a Battery
executive officer in combat during Operation Desert Storm in Saudi Arabia and Kuwait with 10™
Marine Regiment. For that action, [ was awarded the Combat Action Ribbon. My second tour
as an artillery officer was on Inspector-Instructor (I&1I) duty. I was assigned to the 1&I Staff for
114" Marine Regiment, where I served in several positions but primarily served as the I&I for

Jeadquarters Battery, 14™ Marines. At the completion of this tour, I was selected for the Law

Japnt.

Education Program, where I attended law school. Subsequent to taking the bar exam, I attended
Naval Justice School and was certified as a Judge Advocate.
As a Judge Advocate, I served only in litigation billets, both as trial counsel and defense

gdounsel. In addition to trying cases, I also served in several supervisory billets such as Senior

CL (o)
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Detense Counsel and Officer-in-Charge of legal teams aboard Camp Pendleton. In 2003, I was

ssigned the duties of Regional Defense Counsel for the Western Region and promoted to the

o ,

rade of lieutenant colonel. As Regional Defense Counsel, I continued to represent many clients

o

n addition to my supervisory duties. Aside from a ten month period where I attended The

—

udge Advocated General’s School of the Army to obtain a Masters of Military Law (Criminal

=

aw Specialty), I served all of my time as a Judge Advocate in trial billets.
I was detailed to represent SSgt Wuterich on 11 January 2006. Irepresented SSgt

Waterich continuously until I left Camp Pendleton, California on 6 August 2008, when I

departed the base for Dallas, Texas on terminal leave.

I had originally requested a retirement date of 1 April 2008, anticipating that SSgt
Wauterich’s court-martial would be complete by that time. Ibelieve I was assigned a retirement
date of 1 May 2008. We were preparing for this trial to begin at the beginning of March 2008.
ediately prior to that, I had traveled to Haditha, Iraq with SSgt Wuterich to examine the
scene of the events, interview witnesses, conduct other pre-trial activities on behalf of the trial
team, and conduct depositions of certain Iragi witnesses. I also traveled with a non-lawyer,
civilian assistant who was assisting in scene analysis and data gathering for trial preparation.
ﬁowever, the trial was delayed due the trial counsel seeking an interlocutory appeal from a trial
mling.

As this case lingered with the development of issues that were appealed by the

government to the NMCCA and higher, 1 requested and extended my retirement several times

from May to August 2008 in order to complete this case. After my retirement date was initially

extended to 1 June 2008, I submitted a written request to modify my retirement to 1 July 2008.

This request was made on 16 April 2008 and was forwarded through my chain of command. 1

2 apPELLATE ExtiBIT_C L
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had also discussed this issue several times directly with my battalion commander, Colonel
Ingersoll. This request was approved. However, it became apparent that the 1 July date was not

ufficient and I requested another modification until 1 August 2008. My military co-counsel,

[£4]

i

Aajor Faraj was retired. However, [ requested another extension and remained as the sole
detailed counsel on the case. In the middle to end of July 2008, I personally spoke with Colonel
Redmon from Manpower at Headquarters, U.S. Marine Corps to explain the situation and request

much longer extension, as the interlocutory appeals were now heading to the Court of Appeals

o

for the Armed Forces. I fully explained the seriousness of the case, it’s complexity, and that I
was sacrificing a great deal by making this request. Colonel Redmon told me that T would
receive no more extensions and that I would retire and would not even be allowed to take my

terminal leave. Colonel Redmon criticized and admonished me during this call for trying to stay

o

n active duty. The next week, I spoke with another Colonel from Colonel Redmon’s office who
allowed me to modify my retirement date so that I could take terminal leave and be afforded all

f my necessary proceed, delay and travel to my home in Texas. So on 6 August 2008, I packed

<

-

p the rest of my belongings and left Camp Pendleton for good as an active duty Marine.

I believe I was a key member of the defense team and invaluable to the preparation of the
defense in this case. I was the only attorney of SSgt Wuterich’s current defense team that
traveled to Iraq to conduct a site visit. I walked through the houses where the alleged crimes
occurred. I walked through the town of Haditha and took photos. I traveled by foot and vehicle

long routes Viper and Chestnut. I studied the terrain, visibility from the roads, distances to the

(bl

houses and environmental conditions. Ialso entered all the houses where the alleged unlawful -
shootings occurred. I deposed all the Iraqi witnesses and interviewed numerous other bystanders

and percipient witnesses that were present but unknown. Throughout the period of the site visit

APPELLATE EXHIBIT__C- 8
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and the conduct of the depositions, I was accompanied by SSgt Wuterich who provided him key
information and assisted me in my survey of the area and my interview of the witnesses.

I also took on a sizable portion of the case preparation. I interviewed numerous witnesses
who are located in the U.S. I spent hundreds of hours getting to know SSgt Wuterich and his
family to better understand his character and personality so that I may genuinely advocate for my

client,

AESELLATE EXHIBIT L
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