






or physical damages, that implicates the right of privacy.
If that injury is infringement upon the plaintiff's legal
right to exploit for commercial purposes his or her name,
character traits, likeness3 or other indicia of identity, that
comes within the ambit of publicity rights. Depending
on state law a caricature,4 popular phrase ("Here's
Johnny"),5 sound-alike voice,6 name in a car commercial,7
animatronic likeness8 and statistics of professional base-
ball players,9 used without consent, have all been held
to come within the ambit of publicity rights, constituting
infringement.

Proprietary Interest
An individual has the right to control, direct and com-
mercially use his or her name, voice, signature, likeness
or photograph. Publicity rights may include the right to
assign, transfer, license, devise and to enforce the same
against third parties. Today, 18 states have publicity stat-
utes,lO which differ widely. At least a half dozen other
states rely on common law, and 12 states do not recognize
the right of publicity.ll

mercial value of the person's name, likeness or persona.
In the absence of actual loss of money as a result of the
defendant's unauthorized use, the "going rate" or com-
pensatory damages is the appropriate measure of dam-
ages. Where the defendant's activities are also in willful
disregard of the plaintiff's rights, punitive damages are
warranted.18

Constitutional Protection
The reporting of newsworthy events, with nonconsen-
sual use of a name or photo in a magazine, is afforded
First Amendment guarantees of freedom of speech and
the press.19 There is no violation of publicity rights;
newsworthiness provides constitutional protection.
Where a newspaper was selling promotional posters
of NFL Quarterback Joe Montana's four Super Bowl
Championships,20 and the posters were reproductions of
actual newspaper pages of that newspaper, the California
Court of Appeals opined that the posters depicted news-
worthy events and the newspaper had a right to promote
itself with them.

A prevailing party, in appropriate circumstances,
can collect treble damages, costs and attorney fees on

Lanham Act claims.

Commercial value together with the commercial
exploitation without prior consent triggers a cause of
action. The unauthorized use, in a commercial context,
engenders money damages or equitable relief by way of
an injunction or both. Moreover, as to a celebrity, subject
to exemptions, the post-mortem right of publicity extends
after death to 70 years in California12 and 100 years in
both Oklahoma13 and Indiana.14 New York, with one of
the most developed jurisprudence in this area, excludes
protection for the persona of deceased celebrities.15

Supplemental Jurisdiction
There is no federal statute or federal common law govern-
ing rights of publicity, which stands in contrast to other
fields of intellectual property law. Nevertheless, federal
claims of unfair competition and false advertisement or
false endorsement under the Lanham Act,16 together
with a state claim of right of publicity, can be asserted in
federal court under supplemental jurisdiction. A prevail-
ing party, in appropriate circumstances, can collect treble
damages, costs and attorney fees on Lanham Act claims
by establishing unfair competition, dilution or the likeli-
hood of public confusion,17

Monetary relief in establishing liability for infringe-
ment of one's right of publicity is measured by the com-
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The plaintiff Tony Twist,21 a former professional
"enforcer" hockey player, sued the creator of a comic
series who used the name Anthony "Tony Twist" Twistelli
as a fictional Mafia character. Twist claimed association
with the comic book thug damaged the endorsement
value of his name. The Missouri Supreme Court adopted
a predominant purpose test and held that the use and
identity of Twist's name was predominantly a ploy to
sell comic books rather than an artistic or literary expres-
sion. Under these circumstances, free speech must give
way to the right of publicity. Because of improper jury
instructions, however, the verdict of $24.5 million in
the plaintiff's favor was set aside. A second trial in 2004
resulted in a $15 million jury verdict. On June 20, 2006, in
a 3-0 opinion, a three-judge panel of the Eastern District
Appeals Court upheld the $15 million jury verdict against
the comic book creator Todd McFarlane and his company,
Todd McFarlane Productions Ine.

A publisher of an artist's work depicting Tiger Woods's
likeness, titled "The Masters of Augusta," is afforded
First Amendment protection based on its being "fine
art,"22 despite the fact that 5,250 copies of the print had
been sold. The court found that the print was not a mere
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plaintiff may not recover under sections 50 and 51 [of the
Civil Rights Law] even if the use of the likeness creates a
false impression about the plaintiff."28

The New York ruling begs the question: Would the
result have been different if a high-profile celebrity's
picture was used without permission? Should any and
all purported newsworthy uses provide a safe haven for
authors and publishers? If § 50 of the Civil Rights Law
provides a criminal misdemeanor penalty and § 51, civil
damages, then when do they really become actionable?
Moreover, how is it that celebrities may prevent the use
of their visual and audio images, yet cannot stop authors

other team sport or competition. If the Player violates this
Paragraph 12, he shall be subject to discipline imposed by
the Team and/or the Commissioner of the NBA. Nothing
contained herein shall be intended to require the Player
to obtain the written consent of the Team in order to
enable the Player to participate in, as an amateur, the
sports of golf, tennis, handball, swimming, hiking, soft-
ball, volleyball, and other similar sports that a reasonable
person would not recognize as involving or exposing the
participant to a substantial risk of bodily injury.

13. PROMOTIONAL ACTIVITIES.
(a) The Player agrees to allow the Team, the NBA, or, a

League-related entity to take pictures of the Player, alone
or together with others, for still photographs, motion pic-
tures, or television, at such reasonable times as the Team,
the NBA or the League-related entity may designate. No
matter by whom taken, such pictures may be used in any
manner desired by the Team, the NBA, or the League-
related entity for publicity or promotional purposes. The
rights in any such pictures taken by the Team, the NBA, or
the League-related entity shall belong to the Team, the
NBA or the League-related entity, as their interests may
appear.

* * *
(c) Upon request, the Player shall consent to and make

himself available for interviews by representatives of the
media conducted at reasonable times.

(d) In addition to the foregoing, and subject to the
conditions and limitations set forth in Article II, Section 8
of the CBA,the Player agrees to participate, upon request,
in all other reasonable promotional activities of the Team,
the NBA, and any League-related entity. For each such
promotional appearance made on behalf of a commercial
sponsor of the Team, the Team agrees to pay the Player
$2,500 or, if the Team agrees, such higher amount that is

from writing about them? The courts do not draw a
clear path between commercial exploitation and pro-
tected expression. In this morass, questions abound and
answers elude.

In Cobb v. Time, Inc.,29 Randall "Tex" Cobb, a former
professional boxer, sued Sports Illustrated for an article
describing his alleged participation in drug use and a
fixed boxing match. The Sixth Circuit affirmed summary
judgment of the district court based on the actual malice
standard, because Cobb was a public figure.

Consider the Ninth Circuit's reversal of $1.5 million
in compensatory damages and $1.5 million in punitive

consistent with the Team's past practice and not otherwise
unreasonable.

14. GROUP LICENSE.
(a) The Player hereby grants to NBA Properties, Inc.

(and its related entities) the exclusive rights to use the
Player's Player Attributes as such term is defined and
for such group licensing purposes as are set forth in the
Agreement between NBA Properties, Inc. and the National
Basketball Players Association, made as of September 18,
1995and amended January 20,1999 and July 29,2005 (the
"Group License"), a copy of which will upon his request,
be furnished to the Player; and the Player agrees to make
the appearances called for by such Agreement.

(b) Notwithstanding anything to the contrary contained
in the Group Licenseor this Contract, NBA Properties (and
its related entities) may use, in connection with League
Promotions, the Player's 0) name .or nickname and/or Oi)
the Player's Player Attributes (as defined in the Group
License) as such Player Attributes may be captured in
game action footage photographs. NBA Properties (and
its related entities) shall be entitled to use the Player's
Player Attributes individually pursuant to the preceding
sentence and shall not be required to use the Player's
Player Attributes in a group or as one of multiple play-
ers. As used herein, League Promotion shall mean any
advertising, marketing, or collateral materials or market-
ing programs conducted by the NBA, NBA Properties (and
its related entities) or any NBA team that is intended to
promote (A) any game in which an NBA team participates
or game telecast, cablecast or broadcast (including Pre-
Season, Exhibition, Regular Season, and Playoff games),
(B) the NBA, its teams, or its players, or (C) the sport of
basketball.

COMMISSIONER
SEPT.12, 2005.
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