The Article 39(a) session was called to order at

24 NMarch 2010.

MJ:

The court is called to order. All parties prese
the court recessed are once again present.

It's Wednesday morning and the government, after
thinking about the issue, wanted to recall a witnes
That witness is Mr. Ware, Lieutenant Colonel Ware,
retired. He's on the phone, and so we're going to
his testimony at this time and he'll be sworn in.

Lieutenant Colonel Sullivan.
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Li eut enant Col onel Paul Ware, Retired, was called as a wi tness by

the prosecution, was sworn, and testified as foll ows:

DI RECT EXAM NATI ON

Questions by the prosecution:

Q.
A.

Q.

And you're the same Mr. Paul Ware who testified h
person on Monday, the 22nd of March?
Yes.

Now Mr. Ware, | just wanted to ask some particula
guestions with regard to your role as the investiga
officer in the case of Staff Sergeant Wuterich that
we're here today. First of all, you testified on M

with regard to a phone call that you had with Lieut
Colonel Riggs which caused you to send out an e-mai
that you identified on the record on 1 August of 20

Is that correct?
Yes.

And that e-mail was sent out to notify the partie

regard to the phone conversation that you had had w
Lieutenant Colonel Riggs.

Is that correct?
Yes.

Now, after that e-mail notification that you sent

1 August of 2007, did you ever have any other furth
telephonic or e-mail communications with Lieutenant
Colonel Riggs prior to your submission of the
investigating officer report in this particular cas
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U.S. versus Staff Sergeant Witerich?

No. | also had no contact with Lieutenant Colone

by e-malil or telephone ever since that date of that
e-mail.

Right. And that's what -- that's what | wanted t

up. So from 1 August of 2007, when you sent out th
e-mail, you never had any other communication eithe
phone or e-mail or even in writing.

Is that a fair statement?
That's a fair statement.

You started the 32 hearing in this particular cas

30 August of 2007 and you completed it, the 32, on
6th of September, 2007. | wanted to ask you some
guestions then with the methodology as to how you
compiled your report. After the 6th of September,
you returned to your actual military duty station a
judge out in Hawaii.

Is that correct?
That's correct.

And you had an admin assistant by the name of Cap
Hur that was physically located here at Camp Pendle
that had been tasked with assisting you in compilin
transcripts, the evidence, and the record so you co
finish your report and have the entire record of
p#_)ceedings collated and sent down to the MARCENT
office.

Is that a fair statement?

Yeah, that's a fair statement. | didn't want to

with the jreames of documents back to Hawaii. And
worked with Captain Hur on Tatum and on Wuterich.
not sure if | worked with him on Sharratt.

Roger. So from the 7th of September, 2007, to th
of your report on 2 October 2007, did you have any

contact whatsoever with anyone in the MARCENT staff

judge advocate's office with regard to the investig

officer's report in this case, U S. versus Staff

Sergeant Witerich?

| received an e-mail from Lieutenant Colonel Kuma
there's a gunnery sergeant who took care of my plan
reservations. That's the only person | talked to a
MARCENT. He -- he handled my travel claim.

| Riggs
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All right. | apologize. Sometimes the speaker s ystem
here doesn't work as effectively as we want it.

And with regard to the methodology of the submissio n of
your report, when you were collating the report,
completed your analysis of the evidence, and your

recommendations, and actually documented that in th e
physical report -- did you send that to Captain Hur SO
Captain Hur could then forward your report along wi th

the accompanying transcript directly to the MARCENT
staff judge advocate's office?

Yes. And that's what we arranged, because -- tha t was
the problem with the first report, that the transcr ipts
didn't get submitted with the report.

Right. And so from 7 September 2007, when you re turned
to Hawaii to complete the report, did you have any

communications whatsoever with Lieutenant Colonel R iggs
with regard to your analysis of the -- of the evide nce

in this particular case or recommendations for
disposition of charges?

No.

And I'm going to ask the same question with regar dto
Lieutenant Colonel Kumagai. From the completion of the
actual hearing in this matter on the 7th of Septemb er
through the 2nd of October, where you were working and
doing your analysis of the evidence, receiving argu ments
from both government and defense counsel, and compl eting
your investigating officer's report in Hawalii -- di d you
ever have any communications with Lieutenant Colone I
Kumagai about your recommendations as the investiga ting
officer in this particular case of U S. versus Staff
Sergeant Witerich?

No.

And from 2 October 2007 on, did you ever have any

communications whatsoever with Lieutenant Colonel R iggs
with regard to your roles and recommendations and

analysis of the evidence and recommendations for

disposition of charges in this particular case?

No. The last time | spoke to Lieutenant Colonel Riggs
was the day before that e-mail | believe, or the da y of
that e-mail.

1 August 20077

Yes. I've never spoken to the man since.



Q. Roger. | guess -- | guess the last question I'll ask,

Lieutenant Colonel Ware -- and | appreciate, again, you
taking the time for this -- while you're conducting the
hearing, physically conducting the hearing in U. S

versus Staff Sergeant Witerichon 30 and 31 Augustand 5
and 6 September 2007 here at Camp Pendleton -- you
return to Hawaii, you do your analysis and do your

report, did you have any idea that Lieutenant Colon el
Riggs was even remaining as the staff judge advocat eon
this case?

A. No. | was under the impression that Lieutenant C olonel
Kumagai was the SJA.

TC (LtCol Sullivan): Okay. Thank you, Colonel War e. |
appreciate it. And again, I'm sorry | had to call you
on the phone. | appreciate your cooperation. |kn ow

you -- you've got a morning meeting with the U.S.
attorney's office. I'm now going to tender any
questioning to Mr. Faraj.

CC (Mr. Faraj): | have no further questions.

MJ: There's no questions from the defense. The cour t does
not have any questions.

Mr. Ware, thank you for your testimony.
WIT: Thank you. Have a good day.
TC (LtCol Sullivan): Thank you, sir.

The wi tness was excused and the tel ephoni c connection was
t er m nat ed.

MJ: Mr. Ware has been -- has testified on the phone and been
disconnected.

Any further evidence by the government in support o f
defending the motion?

TC (Maj Gannon): No, sir.

MJ: The burden now is with you. Unlike findings for
sentencing, | don't have a specific rational as to how
many times people argue. Since you have the burden of
proof, | do kind of treat it like the findings wher e you

would be given two opportunities to argue.



If you really think that there needs to be a rebutt al to

that, Mr. Faraj, | would allow you to do so. Buty ou
should assume whoever has the burden of proof on th e
motion will get two chances to argue, so you can ha ve

rebuttal to Mr. Faraj's argument.
So the court's prepared to hear argument on the mot ion.
Government, since you have the burden of proof.

TC (Maj Gannon): Thank you, Your Honor. May | hav e one moment
here to hook this up.

MJ: Did you have any slides marked as an appellate e xhibit?
TC (Maj Gannon): Yes, sir. Will do.

MJ: That will be marked as Appellate Exhibit LXXIII for the
record, the PowerPoint slides.

TC (Maj Gannon): Yes, sir.

Good morning, sir.

MJ: Good morning.

TC (Maj Gannon): The government's position obvious ly is that the
government has shown beyond a reasonable doubt that
there was no UCI taint in this case. Pursuant to United
St at es versus Bi gasi, the government's understanding of
the standard once it shifts from the defense after their
initial showing to the government is that the gover nment
must show one of three things or two of three thing s or
three of three things. Any one of the three to sat isfy
that burden beyond reasonable doubt. Either first, the

government can disprove the predicate facts that
established the UCI in the first instance.

Secondary to that, the government can present evide nce
that will persuade the military judge that the fact S

that initially shifted the burden do not constitute UCI.
Or finally, in the case as we are here, where the U Cl
allegations during the trial phase as opposed to an

appellate issue. During the trial phase, the gover nment
may show beyond a reasonable doubt if it can persua de

the court that these proceedings as they exist toda y

will be -- will be unaffected by this UCI issue.



It appears, sir, based on the ruling yesterday, tha
military judge was primarily focused on an apparent
issue. | don't believe any facts have been raised
actual UCI. | will speak to that a little bit more

length later on in this presentation or this discus

or argument. But it's really the appearance issue
think that the court indicated we're looking at as
whether or not there's an appearance associated wit
Colonel Ewers' presence at meetings from the Fall o
2007 through the referral event in this case, or wh
the appearance of Lieutenant Colonel Riggs' phone ¢
to the investigating officer created some sort of
unfair, again, appearance.

So the key here, sir, is that the law -- and | bold

that little phrase at the bottom, "what is the effe

The law requires that there be an effect. It's not

an appearance issue. Appearance may be enoughtor
it and shift the burden, but someone at some point'

to be able to point to a concrete effect on the
proceedings. And as we'll discuss, that effect is
simply not present. Even if one was to concede whi
the government does not that the two events we disc
a moment ago, the phone call from Riggs and Ewers'
presence at the meetings -- even if one of those tw
burden shifting events constituted UCI -- again, to
emphasize the government does not concede that, but
if they did, assuming arguendo that they did, there

just been no impact on these proceedings and we're
to demonstrate that with not only the testimony tha
we've presented but some of the factual development
that are undisputed in this case.

Now, sir, first the government's position -- | gues

I'll take on the Colonel Ewers issue first. So we'
take Colonel Ewers and then we'll discuss the Riggs
Lieutenant Colonel Ware phone call.

With respect to Colonel Ewers' presence at legal
meetings, first and foremost, the government's posi
is that his mere presence at those meetings does no
constitute unlawful command influence. It doesn't
constitute unlawful command influence, because ther
just no ability to show why anything he did was
unlawful. Why his presence at legal meetings was
unlawful.

The testimony is clear that the nature of these mee
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was such that they were information sessions. The

general was -- General Mattis was getting informati on
from a staff, from a group of people. General Matt is
testified that his method in obtaining information from
staff was similar irrespective of the discipline fr om

which the information was coming, whether it be an
operational issue, an intelligence issue, logistics

issues, legal issues. General Mattis testified tha t

he -- his typical routine was 0600ish in the mornin g

till 2100 at night, seven days a week. Apparently

General Mattis has a very busy schedule, and he fin ds
that the best way to manage his time is to conduct these
meetings when they're informational.

But importantly, sir, critically, General Mattis al o)
made it very clear that he understood the distincti on
between this term of art advice and information. A nd
the proof of that is the fact that General Mattis s aid
something on the stand that was telling and informa tive
of -- of the way he viewed the purpose, nature, and

scope of the legal meetings. And it's this, sir, q uote,
the matrix drove the meetings. The matrix is not a n
Article 34 advice letter. The matrix is not a pref erral

event. The matrix is not a decision to appoint an
investigating officer. All of these events in the

evolution of a criminal case under courts-martial t hat
probably have legal significance and qualify under that
term of art advice or of legal moment.

This general was in receive mode and directing RFIs ata
staff. Colonel Ewers' presence there in that capac ity
while those events unfolded, even if -- again, I'm not
conceding that. The government isn't conceding tha t.
But even if Colonel Ewers was somehow tainted becau se of
his previous investigative actions on this case and the
Chessani case or the reporting piece -- even if he was
somehow tainted, sir, his presence at those meeting Sis
not unlawful command influence because the matrix d rove
the meetings.

MJ: Do you believe it would have been appropriate fo r
Colonel Ewers to be there and to answer questions, to
give information on the case just like an NCIS
investigator or trial counsel might give informatio non
the case?

TC (Maj Gannon): Absolutely, sir. | was going -- | was going to
respond with it depends on the nature of the questi on.



If General Mattis said, John, what do | do about th
problem or this -- this -- you know, something very
legally specific. If he was a tainted legal advise
theoretically, maybe. But the reality is, sir, as

court has pointed out, trial counsel, their presenc
certainly not problematic. Investigators, their
presence is certainly not problematic. To find so
certainly radically change the way convening author
do business in our system. The government is not a
of a situation where it would be inappropriate for
NCIS investigator to advise the commander on the fa
developments of a case. In fact, it's the governme
belief that NCIS's statutory requirement is to do s

And as the court -- even if -- even if Colonel Ewer
offered his opinion about a matter during these leg
meetings, it would have been appropriate; because,
again, it's simply not UCI. And the next slide is
authority for that, sir. The government is just no
simply arguing that Colonel Ewers' presence didn't
constitute UCI even if he had offered an opinion.
government's position is rooted in R.C.M. 601(d)(1)
This is an acknowledgment in the Manual for
Courts-Martial that the convening authority, if adv
by a judge advocate, that there are reasonable grou
to believe an offense triable by court-martial has
committed and that the accused committed it, the
convening authority may refer it.

Next slide, please.

However, the finding that the convening authority o
statutory judge advocate makes can be based on hear
in whole or in part. The convening authority or th
judge advocate may consider information from any so
And as the court's question palluded a moment ago,
believe that's the statutory codification for a

convening authority's ability to consult with an
investigator.

However, sir, | believe -- Next slide, please -- th

this is a pretty busy slide. Before we get into th
weeds on this, sir, if | may, | drew -- we created
timeline to really illustrate it to the court why i

even more so that his presence was not problematic.
| want to emphasize that now since we're in that ph
of this discussion. Again critically, sir, Colonel
Ewers wasn't even present at the meetings until Feb
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of 2007, post-preferral and post-convening authorit
decision to send this case to an Article 32.

And we have the slide up. So in walking you throug
this slide, sir, if we look on the left, we see

19 November 2005, the Haditha incident in a box in
upper left to the right of that, 17 February throug

2 March 2006 is the Watt investigation designated b
very small red line. And then a very long red line

the ongoing voluminous NCIS investigation that Gene
Mattis said he relied on heavily. Above that the
Bargewell investigation.

Note, sir, that this is in the Summer of 2006. The
investigative work products are being generated and
information is being filtered back to CONUS for rev
by then Lieutenant Colonel Sattler and ultimately i

Summer of 2006 when General Mattis assumed command

MARCENT, | MEF.

Now, subsequent to General Mattis -- what's indicat
there by that line sort of to the bottom of the big
black line that denotes the timeline. After Genera
Mattis assumes command, recall, sir, he testified t
his goal was to -- to obtain information dominance
this subject matter, and that he poured over thousa
and thousands and thousands of pages of investigati
materials. And in doing so, he generated his own
opinions and his own situational awareness about th
merit of the allegations against Staff Sergeant
Wouterich. That understanding, that taking in of th
information, asking questions, sifting through it -
when General Mattis did that, he did that in the ab
of Colonel Ewers.

Colonel Ewers wasn't even in CONUS at that point.
the upper right hand side, we see February of 2007
Colonel Ewers reassumes his MEF SJA position. And
course, immediately to the let of that and of great
import as emphasized earlier to the government's
argument, the preferral event of 21 December 2006 h
already taken place prior to Colonel Ewers ever sit

in a meeting. So we have an event in the evolution
this case that the government can point to beyond a
reasonable doubt and say it is clear that this conv
authority, General Mattis, and this SJA, Colonel
Riggs -- that those two individuals had consulted o
another and there had been a decision by the conven
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authority to cause this case to be investigated fur
and for murder charges to be preferred, again, befo
Colonel Ewers ever came back.

The linkage between Colonel Ewers and Lieutenant Co
Riggs. In the defense pleadings, they're basically
relying on Colonel Ewers as being a primary source
investigator who was there at Haditha. But, again,
that's not necessarily informative here for a coupl
reasons. One, Colonel Ewers' investigative role in
accused's case was very minimal. Unlike the 40- or
50-page statement Colonel Ewers took from Lieutenan
Colonel Chessani, Colonel Ewers took a 4- or 5-sent
statement from this accused. And it was limited to
essence -- and it's included in our -- in our -- in
Appellate Exhibit LX. The statement in essence was
after this took place, did you call it in on the ra

Now, from the February to October time frame, Colon
Ewers was at legal meetings -- and | discussed thos
length where they were information driven sessions.
matters were discussed. Colonel Ewers -- the testi
establishes -- rarely participated in the meetings

they were not about MEF cases. Now certainly, he w
there. He was there. And, again, it's the governm
position even if he had participated, even if he ha
participated with great frequency and offered an
opinion, it's still not UCI for the reasons we disc
before.

And finally, sir, to attenuate Colonel Ewers' impac
influence, or ability to somehow steer -- missteer
ship, so to speak, Lieutenant General Helland took
subsequent to General Mattis' departure which is an
step of attenuation.

Next slide, please.

They emphasize during the testimony that -- they be
the witnesses, General Mattis, Lieutenant General
Helland, and Colonel Riggs -- all emphasized that t
were never influenced by Colonel Ewers. Colonel Ew
[sic] said on the stand that he had been giving adv

to folks as a judge advocate since he was a captain
he was very -- very comfortable in that role. And

| think his demeanor amplified that, that he was
comfortable. | believe General Mattis characterize
and perhaps all lawyers as argumentative at times.
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certainly, Lieutenant Colonel Riggs lived up to the
ability -- or demonstrated the ability by way of hi
testimony adbuttress by the other witnesses that he
an independent adviser and he had the ability to ma
advice in a neutral, fair, detached, uninfluenced
fashion based on his own thoughts, his own impressi
and his own ideas.

Now, the defense in their pleadings emphasized that
of self-serving claims by witnesses, Hey, | wasn't
influenced. But that's not sufficient. The govern
believes that that is a -- when the court can obser
the demeanor and conduct of a withess on the stand
when a withess comes in and looks the court in the
and testifies under oath, | was not influenced, tha
that is of moment and that is something the court ¢
consider.

But in addition to that, in addition to those asser

by the individuals, this court can look to facts, e
that took place that clearly demonstrate that over
course of this very complex and lengthy investigati
both the convening authorities, both of them, as we
the SJA, Lieutenant Colonel Riggs, took steps to di
of cases. Where? If the defense's theory was corr
that Colonel Ewers brought in this overwhelming per
biography and gravitas and then contaminated the
impartiality of the players with this prosecutorial
zeal, if that had happened, then these events I'm a
to discuss certainly would seem inconsistent with t

We have several developments in or dispositions of
cases that are informative. The Sharratt case.
Sharratt's case was dismissed. Dismissed ultimatel
with prejudice. | believe it's Enclosure (22) or (

in Appellate Exhibit LX that discusses General Matt
rational in dismissing the case. This is
post-investigation, post-analysis by the investigat
officer, after the judge advocate's reviewed it and
case was dismissed.

Colonel Riggs was the SJA at that point, so if Colo
Riggs had been infected with this overly prosecutor
zeal, certainly he would of tried to convince or ha
been successful in convincing General Mattis that t
shouldn't happen. And even if Colonel Riggs had be

overwhelmed by Colonel Ewers gravitas and personal

biography, General Mattis dismissed the cases. So
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ultimate effect that we have shown beyond any doubt
that Sharratt's case despite this overly prosecutor
environment that the defense claims existed in thes
legal meetings, Sharratt's case was dismissed.

Captain Stone, the judge advocate, a reporting piec
character -- Captain Stone's case was ultimately
disposed of with no action and a report of no misco
was issued. That's Appellate Exhibit LXV of the re

Tatum's case. Lance Corporal Tatum's case -- we've
a lot of discussion about because of the phone call
between Lieutenant Colonel Riggs and Lieutenant Col
Ware. Lance Corporal Tatum's case was also dismiss
and that was dismissed by General Helland. To be ¢
it was dismissed sort of at the end of the timeline
we've been talking about. However, the ultimate
decision to dismiss that case occurred while Lieute
Colonel Riggs was the SJA. An event we can point t
demonstrate beyond a reasonable doubt that Colonel
Riggs' impartiality, Colonel Riggs' independent dec
making capabilities, Colonel Riggs' ability to cont

to be untainted by anyone is evident in that event.

Captain McConnell's case, another reporting piece ¢
Captain McConnell was the company commander, sir.
Captain McConnell was present in the general vicini
when the events took place on November 19, 2005 and
there were concerns about the way in which Captain
McConnell caused that issue to be reported up to hi
His case was looked at, the NCIS materials were pou
over. Much analysis was given to what to do with
Captain McConnell's case.

Ultimately in November of 2007, all charges, alll
thoughts of charging, and ultimately there was a re
of no misconduct in Captain McConnell's case. That
issued by Lieutenant General Helland. Colonel Rigg
the SJA at that time. Again, another concrete even
can point to to say this SJA was not so target fixe
prosecuting everything in sight as evidenced by ar
of no conduct in Captain Luke McConnell's case,
Appellate Exhibit LXXI, Your Honor.

Two more factual events that the government can poi
to show beyond a reasonable doubt that Lieutenant
Colonel Riggs was not infected with some overly
prosecutorial error that the defense alleges origin
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with Colonel Ewers.

One, prior to Lance Corporal Tatum's charges being
dismissed. On 21 October 2006, murder charges,
Article 118 violations were preferred against Lance
Corporal Tatum as well as the accused in this case.
Murder charges. The -- if not the most severe crim
the code, one of the most. Subsequent to the lengt
and very thorough investigation both by law enforce
types, NCIS and then some -- some -- the 15-6, but
the formal Article 32 investigation. After this
information had been distilled and analyzed and
witnesses had been confronted by the defense during
32, in both cases the convening authorities ultimat
elected to prefer charges -- excuse me, refer
significantly lesser charges against both accused.
convening authority elected to do that.

And in this accused's case, Lieutenant Colonel Rigg
the advising SJA on the referral event that mitigat
the allegations of criminal culpability from 118 to
That is a direct reflection of the most appropriate
prosecutorial theory based on the very elaborate an
lengthy evaluation of the evidence in this case. A
both by law enforcement, the convening authority, a
then ultimately by an investigating officer. That
process is telling, because when -- at the end of t
process, after this analysis had taken place, Lieut
Colonel Riggs advised on this issue and advised tha
charges be preferred. That is an example of his
independence in thought and lack of taint by Colone
Ewers.

Another timeline, sir, we talk about the Stone -- |
pointed to several incidents a moment ago demonstra
the independence of both the convening authority an
Lieutenant Colonel Riggs. And that August 8, 2007

9 August 2007 withdraw of charges in Stone's case a
Sharratt's case are shown on this.

The Wuterich report comes forth on 2 October 2007.
big blue line in the middle is the moment that Gene

Helland assumed command. Sir, you can see how many

the informative legal events took place after Gener

Helland assumed command. Why is that important? W

part of the defense's theory is that Colonel Ewers
an inappropriate influence on Lieutenant Colonel Ri
not only because of his personal biography, not onl
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because of his gravitas, but also because of an all eged
special relationship that General Mattis and Colone I
Ewers enjoyed.

Now to be clear, Colonel Ewers does have a stellar

reputation, absolutely. General Mattis indicated o n the
stand that he thought Colonel Ewers was a very good

MAGTAF officer or words to that effect. Said the s ame
thing about Colonel Riggs, but he said that on the

stand. Importantly, sir, even assuming arguendo th at
the defense allegation that there was some connecti on
between Colonel Ewers and General Mattis based on t he
REAT mission, based on the fact that Colonel Ewers was
wounded in combat while serving under General Matti s'
command in 2003 in Iraq, even assuming that that is the
case and that somehow subliminally caused the conve ning
authority to gravitate towards Colonel Ewers and mo ve
away from Colonel Riggs and somehow ostracize Colon el
Riggs on the staff somehow -- which is really the

implication they're making -- the fact is that all of
the points that matter in this case took place on

General Helland's watch. And there's no evidence t hat
General Helland enjoyed any relationship with Colon el
Ewers that was any different from the relationship he

enjoyed with Lieutenant Colonel Riggs.
Next slide, please. Next slide, please.

Sir, I've spoken at length about the government's

position on why it is that Colonel Ewers did not ta int
or affect either Colonel Riggs in a formal UCI way or
even if the court finds that he did, | believe we'v e
been able to show that some of those independent ac tions
of other cases or dispositions that beyond a reason able

doubt, any connection would not influence these
proceedings.

I'm about to move into the next area which is this phone
call between Lieutenant Colonel Riggs and Lieutenan t
Colonel Ware, but at this point, did the court have any
guestions on Colonel Ewers' relation to the process and
the legal meetings, Your Honor?

MJ: No, thank you.

TC (Maj Gannon): Phone call is made between Lieute nant Colonel
Riggs and Lieutenant Colonel Ware. At this time, s ir,
I'm going to quote from the letter that was issued on

14



the 2nd of August of 2007. As the court is aware b
on the way we've developed the case so far, phone ¢
takes place between Lieutenant Colonel Riggs and
Lieutenant Colonel Ware. During the course of the
call which was initiated basically for administrati
purposes, Lieutenant Colonel Ware testified that he
the SJA was telling him, Hey, you left me no option
Arguably, that evidence may indicate that Lieutenan
Colonel Riggs somehow sought to influence this
investigating officer.

First, Lieutenant Colonel Riggs did not call with t
mantle of command authority. He called him on an
administrative matter. And if the -- if the

conversation strayed into an area that it should no
have, it was clear based on the testimony of Lieute
Colonel Ware that the way he perceived the conversa
was this: It's a couple of lieutenant colonels tal

to each other. It's a couple of guys talking to ea

other who are peers, who feel the ability to offer
untainted unfiltered opinion about what's going on.

So in other words, it wasn't a formal talking down
Colonel Ware said, Hey, | felt like -- testified in
essence, | felt that he -- like he knew me and he w
just calling to talk about this. Clearly not with
mantle of command authority. Absent the mantle of
command authority, no UCI.

However, after that took place, Your Honor, Lieuten
Colonel Ware, of course, consulted with his supervi
authorities and decided that he needed to issue an
e-mail. The e-mail is clear on its face. It says,
quote, from Appellate Exhibit LX, Enclosure (21), t
he clearly stated -- he being Lieutenant Colonel
Riggs -- that he was not concerned with the
recommendation | was making in Tatum and was not
attempting to influence me on my decision making
process. That is placed in Lieutenant Colonel Ware
e-mail. In an abundance of caution, after that too
place, Lieutenant Colonel Riggs approached General
Mattis, advised him of the situation. | made a pho
call and in an abundance of caution, I'm going to t
step back from this case just in case there's an
appearance issue.

So General Mattis then issues a letter, 2 August 20
Enclosure (22) to Appellate Exhibit LX. Quote --
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Paragraph 4 -- | pointed you as the Article 32
investigating officer in these cases to give me a
thorough and professional analysis of the evidence
the case and recommendation as to disposition. You
report and recommendation in Lance Corporal Sharrat
case represented exactly the candid and un-shriekin
opinion that | was looking for from an Article 32

officer. These are the words that were communicate
from this convening authority to the 10.

Sir, the government's position is that even if some
untoward took place between Lieutenant Colonel Ware
Lieutenant Colonel Riggs, any taint -- any taint
whatsoever was removed by this letter from the conv
authority to the 10. This letter certainly would h
extinguished any -- with that forceful language tha
General Mattis injected into this letter, would hav
extinguished any concerns that Lieutenant Colonel W
may have had. And obviously the government is refe
to apparent concerns, because Lieutenant Colonel Wa
testified unequivocally that he was uninfluenced an
frankly didn't really care about what Lieutenant Co
Riggs had said. He only reported it out of an abun

of caution.

So you have the 10 saying he was uninfluenced. You
the SJA who communicated with him lacking the mantl
command authority. You have the convening authorit
subsequently telling him great job in Sharratt, car

on. And perhaps most importantly the government
demonstrated this morning, which is Lieutenant Colo
Ware could not have been subliminally influenced or
apparently influenced, because he didn't know Lieut
Colonel Riggs, the alleged influencer, was even on
case any longer, sir.

Even if Lieutenant Colonel Riggs should have recuse
himself from the Wuterich case, even if Lieutenant
Colonel Riggs shouldn't have participated, we have
demonstrated beyond a reasonable doubt that this sp
that is Lieutenant Colonel Riggs could not have had
impact on Lieutenant Colonel Ware because Lieutenan
Colonel Ware didn't know he was the SJA on the case
fact, he testified he believed he was not the SJA o
case. That belief in the mind of the IO is proof b

any doubt that he was unaffected by the phone call,
because he thought Riggs was gone.
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Back to it, please.

Now, sir, on the very bottom of this slide, we'd li

also bring another point to the court's attention a

this issue. Even assuming arguendo that the phone
between Riggs and Ware was problematic, even assumi
arguendo that Colonel Ware had been unlawfully
influenced by that phone call, even assuming arguen
that Lieutenant Colonel Ware had somehow colored hi
findings, subliminally or otherwise, it's the
government's position that there has been no showin
taint to these proceedings by that event and that's
because of the evidence, sir.

The fact is that there are multiple statements. On
which, Tatum's, is in the record. It's in Appellat
Exhibit LX. There are statements of Marines on the
ground on November 19, 2005. There are statements
talking about this accused and his squad moving to

1 after having been involved in killings on the
roadside. There's no doubt that this accused led t
squad. That's not in dispute. There's no doubt th
that squad's actions led to the deaths of multiple
Iragis that day, both women, children, and men. Th
no doubt that there were images taken from this sce
and they were presented to the convening authority
they were presented to the SJA and they were presen
to the investigating officer. There is much eviden
about what took place.

Now, certainly a trier of fact will struggle and wi

view that evidence and try to take it in and that's

the trier of fact is for. | guess the government w

to be clear, I'm not arguing that guilt has been
established beyond a reasonable doubt at this point
The government's point is that the evidence in this

for a referral decision, a probable cause decision,
overwhelming and that any reasonable investigating
officer would have recommended charges go forward i
this accused's case based on the evidentiary record
was presented to the investigating officer. The po
being even if Lieutenant Colonel Ware had been some
subliminally influenced, any reasonable investigati
officer when looking at the statements, when lookin
the photographs, when looking at the nature and qua
of the victims of November 19, 2005 would have caus
this case to be -- would have recommended this case
be referred.
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I'd like to then discuss, | guess, as we wrap it up

the -- the fact is, Your Honor, that the government
made a showing beyond a reasonable doubt that the t
events that have shifted the burden over to us did
constitute UCI. We've also made a showing of beyon
reasonable doubt that there's been no impact on the
proceedings by those events. And | guess | should

a moment to emphasize that the fact that we're here
we've not impaneled members, the fact that we've no
presented evidence to the trier of fact, the fact t

we are months away from a court-martial taking plac
assuming that the government survives this motion.

If we haven't impaneled members, we've -- we've not
taken steps to prove up the case. We've not had
witnesses intimidated. We've not had all the
traditional sort of trappings of UCI. We've not ha
commander go to a member's panel and say, Hey,
everybody, here's what | expect in courts-martial.

is the results | expect. We've not had a circulati

a confession to potential sentencing witnesses like

there was in Bi agasi where they were offended by -- the

court was offended that as a leadership measure, th
had taken these statements and sent them around the
command to demonstrate what wouldn't be tolerated.

There's been no showing that that's taken place her
that there would be any impact on the members. Tha
why we're in such a different -- we're almost tryin

put a round peg into a square hole calling this app
UCI, calling this UCI at all, because we're so far
advance of the actual decision making process by th
trier of fact that the government has shown beyond
doubt that that process has been unaffected, becaus
don't have the members identified.

And the big blue line in Appellate Exhibit LXXVII,
slide presentation that the government's been using
today -- the big blue line, sir, certainly inoculat

the conduct of this case. And it does so beyond a
reasonable doubt. Because at the end of the day, n
matter what transpired at the legal meetings that
Colonel Ewers attended, no matter what transpired
between Lieutenant Colonel Riggs and Lieutenant Col
Ware and what, if any, impact that had on Lieutenan
Colonel Ware, the fact is, is that the most critica
legal decision in this case, the referral decision,
made by Lieutenant General Helland. A very, very
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significant and distinguishing feature from this ca
the Chessani litigation for all the reasons we've t
about. The referral was by Lieutenant General Hell
after he had the opportunity to review the Article
discuss it with his proper legal adviser, and make
decision -- again, a decision for a lesser charge,
versus 118 -- but a decision to refer the case and
members to decide the outcome.

Given the facts as the government has laid them out
the court, it's the government's position, obviousl

that a member of the public would not lose confiden
the system based on knowing everything that we've t
about here today, and that a member of the public w
not harbor any doubt that these particular proceedi
have been unfair. And critically, no one could
reasonably point to an event or a series of events
have had a demonstrable impact on this accused's ca

Again, Your Honor, appearance is not enough impact
effect. In the beginning slides, we bolded what is
effect. There has been none.

Remedies. Finally, sir, if this court agrees with
government's analysis and finds that beyond a reaso
doubt, the government has shown that Colonel Riggs'
to Lieutenant Colonel Ware and Colonel Ewers' prese
at the legal meetings did not constitute UCI or tha

it did, it was harmless beyond a reasonable doubt;
obviously, then the court will deny the motion and
would move on. If the court has lingering concerns
government would like to propose a potential remedy
the court has any lingering concerns. And that rem
would be as follows:

If -- if there is -- the investigation, the Article
investigation. It seems that the defense's theory
that the taint, the moment of taint would have to b
rooted in the referral event. Because obviously th
preferral and the investigation itself were unaffec
And the evidence that exists, is the evidence that
exists, is the evidence that exists. In other word
there's no -- there's no showing of witness
intimidation, coloring testimony, lack of, you know
standard UCI events. And if that's the case, if th
an issue with the referral event, then the natural
logical remedy this court could offer if this court

a continuing concern about the way this investigati
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MJ:

unfolded would be to cause an independent and neutr
convening authority to review the existing Article

work product and make a recommendation from there a
decision from there, if the court needed a remedy.

However, sir, we put together a 524-page motion to
provide you with the information you needed to make
decision. We put on General Mattis, Lieutenant Gen
Helland, and Lieutenant Colonel Riggs to give you t
information that you would need to make this court
sufficiently, factually aware that this investigati

and prosecution of Staff Sergeant Wuterich has been
with an incredible attention to fairness, an incred
attention to getting both sides of the story, an
incredible amount of attention to the evidence.

This was not a rubber stamp, a foregone conclusion,
anything of the sort. This was an investigation th
involved hundreds of people and hundreds of thousan
pages of documentation, all of which have been revi
by the appropriate personnel. The convening
authorities, the SJAs, the investigating officers,
discovery to the defense counsel, as well as to the
trial counsel. And over the course of that process
Staff Sergeant Wuterich, this accused's rights have
scrupulously observed. And that's why, sir, when w
look at in the aggregate which is the lens through
the court analyzes the apparent issue of a person
knowing all the facts, that's why the government's
position is there's no taint on the proceedings and
two events that shifted the burden to the governmen
simply don't constitute UCI.

Sir, does the court have any questions?

| do not.

TC (Maj Gannon): Thank you, Your Honor.

MJ:

The Article 39(a) session recessed at 0949, 24 March 2010.

The Article 39(a) session was called to order at 1002,

Thank you.

Court will be in recess.

24 NMarch 2010.
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MJ: The court will come to order. All parties prese nt when
the court recessed are once again present.

Defense, Mr. Faraj, please.

CC (Mr. Faraj): Thank you, Your Honor.

Your Honor, I'm going to follow the same sort of fi rst
issue then second issue. But before | begin that, I
want to correct something and the court probably do esn't
need any correction on the appearance versus actual , but
it's not just actual. Itis appearance. And | wou Id
refer the court to U S. v. Lew s where the court said to
ppfinite the appearance of command influence had be en
ameliorated and made harmless beyond a reasonable d oubt,
the government must convince the military judge tha t
the -- that the disinterested public would believe that
the accused will receive a trial free from the effe cts
of unlawful command influence. So it's as much act ual
as it is appearance.

Now, the basis of the government's argument here to day
and the basis throughout this motion seem to be tha t
Staff Sergeant Wuterich is such a bloody killer, an d
we've shown you the pictures of his handy work, tha t the
law doesn't matter. The law doesn't matter. There are
facts that form probable cause to take this Marine to a
court-martial. Those facts were the basis for the

decision that was made to take him to a court-marti al.

We presented them to you, Your Honor. You saw the

bloody pictures. And therefore, the manual doesn't

matter, the legal advice doesn't matter, all these other
facts don't matter.

You didn't hear much argument on law. You heard ab out
Tatum and statements by Sharratt, but what you have n't
heard about is why, for example, when the governmen t had

evidence -- and | asked the general about it and he
didn't know -- when they had evidence that Staff

Sergeant Wuterich did not -- most likely did not sh oot
at four of the five individuals at the car, those

charges are still on the charge sheet. You did not hear
about -- an explanation about why when Colonel Ware

recommended those charges be dismissed, they remain on

the charge sheet.

Now, let's talk about why that may be. And we have
maintained all along in this hearing that the findi ngs
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in the previous motion -- and because those facts o
that -- those transcripts are in evidence, we ask y
consider them -- we ask you that -- to continue to
consider them, because | think they are persuasive.
didn't hear from Colonel Ewers and so that testimon
from the previous hearing is the only one you have.
did hear from General Mattis and it's a little bit

firm here today or during this hearing.

Now, let's talk about Colonel Ewers' participation.
Colonel Ewers is a Marine Corps judge advocate, O-6
of the most senior judge advocates in the Marine Co
Colonel Ewers wears a Purple Heart. Colonel Ewers
involved in combat, and that's kind of rare for a
lawyer. You may have an opportunity to be in that

of situation, but it's rare because of what lawyers

the Marine Corps do.

Colonel Ewers, because of his experience, was selec
to become a member of the Bargewell investigation.
Bargewell investigation indeed began as an investig
that looked into the reporting and the failures in
reporting. But if you read -- and you don't have t
through the whole thing. The government gave it to
even if you just focus on the summary, they will te
you that in order to look into the reporting, we ha

look into the underlying facts and the facts of the
shootings at the houses and the roadside. Colonel
helped draft the investigation -- or he investigate
drafted the investigation. Colonel Ewers made a
conclusion that there was a LOAC, a Law of Armed --
of Armed Conflict violation, and Colonel Ewers also
determined that Staff Sergeant Wuterich may have be
hiding evidence or not being truthful and there was
he was, therefore, suspected of misconduct.

Now, you have a law of armed conflict violation and
have an individual who's suspected of misconduct.
this person is not in the reporting chain -- rememb
said earlier that the investigation looked into the
reporting issues for the command. He had nothing t
with that. Those little facts would lead a reasona
person to conclude that Staff Sergeant -- or Colone
Ewers developed an opinion or believed that Staff
Sergeant Wuterich was responsible for a law of arme
conflict violation based on his investigation of th
facts in order to look into the reporting chain. T

his state of mind in February when he reports to th
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MEF.

Now the government has made a lot of, Hey, these

meetings began early and they were ongoing. Well, Sir,
they began on November 19, 2005. The TI MVE report -- the

TI VE Magazi ne report came out in February. This thing

had blown up already, so the information was out th ere.
In December when General Mattis begins to have thes e
meetings, the sole purpose of the meetings is Hamda niyah
and Haditha. He's not having MEF legal meetings. The
only reason these meetings are taking place is beca use
of these two high profile cases and then you have

another case that comes up later in Afghanistan. |

think it's called MSOC where some force recon Marin es
were involved in something. But all MARCENT busine SS
and all focused on these high profile cases. The

MARCENT commander and the MEF commander was not spe nding
hours and hours every week to look into drug busts and
UAs at the MEF level.

And we've heard a lot of talk about the matrix this and
the matrix that. And I'm going to ask you, Do you want
the blue pill or the red pill, sir, because they wa nt to
give you the red pill and I'm ready to give you the blue
pill. Let's talk a little bit about staff planning and
how meetings go, sir, because that's the reality th at
we're talking about. They kept talking about, Well , 1t
was only informational. He just sat there and he w asin
receive mode. | sit here and I try to imagine what that
meeting must have been like. And they really want you
to believe that he sat there and the only thing he was
doing is saying when is the Article 32 report comin g
out, when is the Article 34 letter going, when are we
going to go to trial. It took two to five hours to do
that.

You read in that transcript that there was back and

forth discussion on defense requests. And of cours e,
when you talk about defense requests, for example, when
you want a blood splatter expert, you talk about we Il,
what evidence do we have. What is the basis for th at
request? Should we support it? Should we not supp ort
it? They want a scene reconstructionist that will cost
$150 an hour. They want $45,000 to do a scenery

construction. Well, what do we have? Okay. We ha ve a
scene that's bloody and we have forensic evidence a nd so
on. And this is the discussion that's going on. A nd

you have people saying don't give it to him; people
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saying give it to them.

On May 7, 2008 and June 2008, the testimony was the
meetings were held by the CDA to receive legal advi
from his trusted advisers with regard to military

justice cases pending. Colonel Ewers was in there,
because he was a -- he was a trusted legal adviser

he wasn't in there for any other reason. Colonel E
testified previously, | don't recall whether we had
meetings where there was no discussion of any Hadit
cases. That's from 7 May.

He also acknowledged on 7 May and 2 June that the
majority of these legal meetings addressed MARCENT

and that MEF cases were only discussed on occasion.
When asked so it sounds like the majority if not al

them were initially scheduled to discuss CDA or MAR
cases, he said yes. And you were invited to sit in

the commander, MARCENT/CDA when he discussed with h
SJA, whether it was VTC or in person, CDA/MARCENT c

is that correct? Yes. From May 7.

Now, General Mattis knew that he was disqualified o
be disqualified. We never really arrived at that
conclusion. The government has gone on to great le
to talk about, Well, even if he were an investigato
would not be prohibited from sitting in in the meet
like an NCIS investigator. Well, he's not an NCIS
investigator. He's the most senior staff judge adv

on the base, probably in MARCENT and at | MEF. He'
combat vet. He wears a purple heart. He investiga
Bargewell. Or in -- he did the Bargewell investiga
and he's sitting there. What is his purpose?

But the flip side of that is, is the government rea
ever going to say that he was there to give advice?
they ever going to admit that he had an impact on t
hearing? Have you ever had a prosecutor come into
a UCI hearing and say, Yes, | admit there was influ
And that's why the courts counsel military judges a
Wallace to not just listen to the testimony. You n
evidence. And appearances do matter.

Colonel Ewers also admits that General Helland soug
him out for information and that's from his May 7,
believe at page 27. | may have the page wrong, but
definitely May 7, Your Honor. He also says there's
doubt in my mind that | commented from time to time

24

ce

and

wers
any

ha

cases

| of
CENT
with
is
ases;

r may

ngths
r, he
ings,

ocate
sa
ted
tion

Are
hat
--to
ence?
sin
eed

it's
no
on



my impressions of the cases in general or about spe
points about the case during these meetings.
May 7, 2008.

Lieutenant Colonel Riggs came in here and said he w
affected. Well, I'm glad that he wasn't. But | wo

ask you to imagine having a primary investigator in
meeting as these subtle issues come up and maybe
occasionally Colonel Ewers does speak up as he says
gave some comments. It's not like he's admonishing
Lieutenant Colonel Riggs, but doesn't it make sense
Colonel Riggs would defer to someone who did the pr
investigation? Could it not even subtly affect his
view? Maybe he just sits there and listens, becaus
knows that this man has the answer. Maybe General
Mattis begins to look to him, because he's really t
primary source and even if it's just informational.

And | don't know the difference between information
advice because it kind of gets jumbled. You get
information, you get advice, it all comes together,
you make decisions. It's not as black and white as
government wants us to believe it. Those subtletie
have resulted in chilling the ability of Colonel RIi

to be more forthright, more open. Not because ther
an intent to do it, but because it just happens. A
that's why the rule that fashioned and created the

it was, because we don't want to fall into that
situation.

But even if it didn't, Your Honor, if | were to sha
that information with a member of the public, give
all the facts, and then tell them, Oh, by the way,
convening authority also picks the jury, convenes t
court-martial, approves witnesses, and disapproves
witnesses, gives funding to the defense, and disapp
funding to the defense. I'd argue that they'd harb
significant data as to the propriety of those
proceedings.

Major Gannon also argued that Captain McConnell's ¢
was dismissed, Captain Stone's case was dismissed,
Corporal Sharratt's case was dismissed, and he said
case that | hoped he wouldn't say for his own good
then he said Tatum. And | though is he going to te
the judge the truth. And unfortunately he didn't t

you all the truth. He didn't lie, he just didn't t

you all the facts.
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So how did Tatum come to be dismissed? Tatum was

referred. On the eve of trial, the government boug ht
his testimony which was by the way, Your Honor,

inconsistent with other testimony that they bargain ed
and bought earlier but they didn't like. And that was
from PFC Mendoza who said Staff Sergeant Wuterich w as
nowhere near that room when the shootings took plac e.
He said, Tatum was in the room, he saw Staff Sergea nt
Wauterich outside. Well, they give Mendoza great

consideration, but they didn't get what they bargai ned
for so they went and bought another witness and tha t was
Tatum.

TC (Maj Gannon): Objection. Facts not in evidence
CC (Mr. Faraj): This is a motion.

MJ: It is a motion, but try to argue only the things that
I've heard about. | understand your point though.

The objection’'s sustained.

CC (Mr. Faraj): Well, they did give Tatum a pass. They dismissed
his charges without prejudice a few days before tri al,
maybe on the eve of trial. | don't remember anymor e.
And that's how those charges went away, because the se
prosecutors went and told the -- probably went and told
the SJA that we need him to testify. And probably
because --

TC (Maj Gannon): Objection. Facts not in evidence

CC (Mr. Faraj): | said probably, Your Honor. It's an argument.

MJ: The objection's sustained, once again.

CC (Mr. Faraj): The taint we're arguing, Your Hono r, does not
begin after the referral. We're arguing that it be gins
in the proceedings when they're sitting discussing the
way ahead in these cases. And this is a good point to

sort of go into the next issue and that is the
Riggs/Ware connection.

Lieutenant Colonel Ware has testified that he wasn' t
influenced and the government has argued that there is
no actual UCI. But I think if you go with me on th is
one a little bit, just follow my reasoning, you'll find
that there could be actual. I'm saying it's -- I'm not
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saying it's definite. I'm just saying it could be.
Certainly there's an appearance.

Colonel Ware testified that he felt as a military
judge -- because he was assigned to this

investigation -- that they were looking for some mo re
definitive answers from him. And General Mattis' | etter
confirms that. He says that's the kind of thing | want
you to do. So he writes a report that says this is what
| think, dismiss the charges, the facts don't suppo rt

it, in Sharratt. He gets the call from Lieutenant
Colonel Riggs -- and I'm going to pause here for a

minute. Lieutenant Colonel Riggs testified that th e
call was about administrative matters. Typos. |r eally
find it hard to believe that Colonel Ware would hav e
typos in his report. If he was copying stuff, cert ainly
he'd copy the typos with it. But the mistakes that he
had were about names of Iragi victims and he testif ied
as to why that is. But there's no doubt that there 'S
also a conversation about him -- or Lieutenant Colo nel
Riggs being left options. He wanted options.

Now, Major Gannon wanted you to believe that this w asa
conversation between fellow lieutenant colonels. H e
doesn't know them. And Lieutenant Colonel Ware, af ter
the conversation began to move forward, began to fe ela

little upset about this because he thought this was
inappropriate and rightfully so. It's an ex parte

communication, and it wasn't just about administrat ive
matters because there'd be no reason for him to be upset
about that.

This is a conversation that sought to influence the

report. What else is it about? When he says, You' re
not leaving me options, you have the staff judge

advocate of MARCENT, the CA's staff judge advocate in
the case -- the CDA's staff judge advocate. He is

speaking with a mantle of authority as U. S. Lew s would
say. What other -- what other authority is he spea king
with? He reviews the doggone 10 report. He writes the
letter. What connection could he possibly have to

Lieutenant Colonel Ware since they're not friends e xcept
this issue? And every time he acts on this issue, itis
the commander acting.

We're going to ask you to dismiss these charges wit h
prejudice, and I'm going to tell you why now on the

Riggs' issue. Had this been a negligent act, had t his

27



been a call from someone who's unaware of the law,
this been a call from a lay person saying, Hey, Col
Ware, you know we really think that you're going to
easy on these guys. It wouldn't be a big deal. Th

a call from a man who sat here and said | was brief
generals when | was a captain. And | give UCI brie
all my commanders when they check in or when | chec
to make sure they're aware. He understood exactly
his role is and what his responsibilities are. He

the law. He either intended to intentionally influ
Lieutenant Colonel Ware or with reckless disregard
the law, to have him change the way he's doing thes
reports. And because of that reason, I'm going to
you at the conclusion of this to dismiss with preju

Now, the results of that phone call. In Sharratt,
have a definitive report that says dismiss. And, i
fact, it is dismissed. In the Tatum case, there ar
options. And Colonel Ware is not a man who is
uncertain. | mean, he sat here and says you want y
exhibit back? He's not afraid -- I'll admit, he's
afraid to speak his mind, but subtlety's important.
gives options. Colonel Riggs asked for options, Co
Ware gave him options. Actual UCI. Likewise in
Wauterich. He got options. It's irrelevant what th
command does with it after. Whether they refer or
whether they dismiss or not, you see the effect of
phone call.

The government has gone to argue at great lengths a
the facts of the case and about this is not the
classical UCI -- or the classic UCI where you have
members that are being influenced and witnesses tha
being influenced. But perhaps the most egregious ¢
of UCI that we know of in recent times is the

case, where prosecutors have tried to influence the
judge or influence the proceeding. And we weren't
wasn't me. The case wasn't at the trial level. It

still in motions and so on. And the courts perhaps
their strongest language to ensure that UCI is not
allowed, to ensure that the military judge understa
that he is the last sentinel or she is the last sen

and to make sure that all people involved with the
military justice understand that it is the mortal e

of justice.

In this case | grant you it may not be as egregious
the consequences that we're dealing with with respe
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Staff Sergeant Wuterich are terminal, life-changing

And if, if -- had, | should say, General Mattis or even
General Helland had had the benefit of a pretrial

investigation, meetings that were free of the influ ence
of an investigator sitting in the meetings, or the

benefit of an 10 who was really appointed to make s ure
that they -- he gives definitive answers on facts w ho
was not influenced later. Perhaps -- perhaps he'd still
be charged. Or perhaps he wouldn't have the roadsi de
charges. Perhaps you'd have lesser charges. Perha ps
it's negligent homicide. | don't know. And I can' t
answer that. And | can't answer that unless this i S

done all over again with a new Article 32 and new
proceedings.

Now, I'm not -- | think we should get a dismissal w ith
prejudice, because lawyers should know better and

lawyers assigned to staff judge advocates should kn ow
better. And that's the message that should be sent :

And you should not consider -- and | know you won't even
though they tried very skillfully to get that in th ere.
But again, it's about subtleties. You shouldn't

consider those ugly photos, because there's been no link
to Staff Sergeant Wuterich. The statements haven't been
put through the crucible of trial to ensure that th ey're
truthful and not truthful. And | hope you won't be

influenced by that evidence that was put in here fo rno
other reason except to prejudice this court, becaus eit

wasn't necessary.

We are asking for a dismissal with prejudice, but i f
you're not moved by our evidence to find that a
dismissal with prejudice is appropriate, then a

dismissal even without prejudice is appropriate, be cause
this must go through a new investigation, through a new
untainted SJA, and through a process that ensures t hat

Staff Sergeant Wuterich gets his full rights.

Thank you, Your Honor. Unless you have questions,
have nothing else.

MJ: | do not. Thank you.
Rebuttal argument?
TC (Maj Gannon): Thank you, Your Honor.

If the government understands at least one of the
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pillars supporting the defense contention on this i ssue
it's that somehow charges related to the deaths

associated with the individuals in the white car, w hat
we call the "roadside" survived at the 32 and went on
and were referred.

Now, Your Honor, we went to great pains to ask witn esses
very specific questions about the things they knew about
and the evidence they reviewed as they developed th eir
situational awareness of this transaction. And the

witnesses testified one of the things they were awa re of

was the 60 M nut es interview that this accused gave with
Mr. Pelley. And in that interview, he admits to

shooting the people at the roadside. A fairly stro ng
piece of evidence that this accused was involved in that
transaction. And so --

CC (Mr. Faraj): Objection. Again, facts not in ev idence.

TC (Maj Gannon): The witnesses testified that they watched the 60
M nut es presentation.

CC (Mr. Faraj): There's a different between watchi ng and
testifying that he admitted to shooting people in t he
car.

MJ: The objection's noted. | do remember that at le ast one
or more of the witnesses -- I'll check my notes. | know
General Mattis said he watched the 60 M nut es video. So

the objection’s noted, but | understand that they
considered that in their deliberations.

TC (Maj Gannon): Sir.

MJ: Again, | was not given that as evidence in this hearing
necessarily to look at nor do | believe it's probab ly
necessary for me to do so.

TC (Maj Gannon): If the judge feels it necessary, the judge has
reviewed --

MJ: Right.

TC (Maj Gannon): -- Appellate Exhibit LVIII at thi S point and is
aware that that -- so we would request that you con sider
that, sir.

Now, in addition to that contention, it seems that
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another if not the pillar, the central pillar of th
defense's argument is that this may possibly
theoretically could have perhaps maybe influenced
somebody, somewhere, somehow. It is that attenuate
Major Faraj -- Mr. Faraj must have said subtly affe
may have chilled, possibly affected or influenced.
Honor, theoretical possibilities are not unlawful
command influence even in an appearance analysis.
law is clear that there has to be an impact, and th
government has shown beyond a reasonable doubt that
there has been no impact.

The defense is focused on Colonel Ewers' presence a
meetings. And again, we've emphasized and labored
took place well after the preferral event. However
even at -- even at the heighth, even when the defen
making pin point cites to the record as to what the
feel establishes unlawful command influence, it's
Colonel Ewers -- even in -- viewed in a light most
favorable to the accused, it's Colonel Ewers offeri

his opinion on the facts of a case. It's Colonel E
hearing about a defense request for an expert witne
It's Colonel Ewers sitting in a meeting when fundin
discussed. That's unlawful command influence.

A disinterested member of the public who looks at o
system from the outside would be much more offended
I'll wager, that in our system when you're charged,
person that in essence is responsible for the charg
the convening authority, picks the jurors. If that

not UCI and it can't be because when the defense
described the apparatus that they allege constitute
UCI, this taint and the system where the convening
authority makes these decisions, he's describing ou
system. That's what it is. The convening authorit
does make funding decisions. The convening authori
does pick members. All of these facts are part of
system.

But most importantly in watching the defense's
presentation and commentary on the evidence here to
sir, we almost do have to take the red pill or the

pill to believe that if this team is actually indic

a convening authority, General Mattis, for caring,
trying to get information, for trying to obtain
informational dominance over this transaction so th
would be informed to make the most educated and fai
decisions in the processing of this accused's case.
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the defense position is that they're indicting that
thirst for knowledge, that quest for information on
part of this convening authority who testified here
today under -- on the 22nd under oath. That seems
defy reality to a degree. Because the conduct of t
convening authority in his attempt to obtain
information, make informed decisions again was
immaculate.

Finally, sir, Lieutenant Colonel Riggs. Again, you
have to swallow the red pill or the blue pill to so

split Colonel Riggs down the middle, because you've
to see -- there've got to be two Colonel Riggs for
defense case to have any merit. On the one hand, y
got to have this weak, pathetic, shrieking violet w
sits in these meetings and is so overwhelmed by Col
Ewers that he can't think straight. The glow of Co
Ewers is overwhelming his judgment because of his ¢
experience and his purple heart and what he's weari
his chest, | would wager to say Colonel Ewers proba
wasn't in Chucks in these meetings. Colonel Riggs
not even know about the history of Colonel Ewers in
terms of his combat experience.

But more importantly, on the one hand, Colonel Rigg
a shrieking violet who can't even think straight in
presence of the great one. And on the other hand,
this demonic figure that has the absolute gaul to r
down and try to influence Colonel Ware. It doesn't
any sense, sir. There aren't two Lieutenant Colone
Riggs. There's one and he testified before this co
And it's intellectually unsound to split Colonel Ri

into two entities to make this attenuated UCI theor
work, because it doesn't.

Finally, sir, briefly on remedies. Take a look at

you would, Your Honor, Enclosures (1), (2), (3) and
you review (1), (2), (3) which is the bulk of the
investigations as well as (12), (20), and (30). (1
the Article 32 investigative report for Sharratt.
Tatum. (30), this accused.

Your Honor, the different outcomes between those ca
The different results: Sharratt goes away, Tatum
ultimately goes away, Staff Sergeant Wuterich is
referred to a general court-martial. Those differe
results are explained in the facts. The defense ar
that because Sharratt's case went away, was dismiss
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prior to the phone call, somehow that's evidence th at

thereafter decisions were tainted because of the va rying
outcomes.
The problem is, is that -- well, when you review th e

—t

materials, sir, you'll see. The problem is, is tha
we've broken down the Haditha incident into several

different engagements or transactions: Roadside, H ouse
1, House 2, House 4. House 3 is not important for this
discussion. Roadside, House 1, House 2, House 4. The
problem with the defense's position that the Sharra tt
outcome is telling is undermined by the fact that

Sharratt was not involved in Roadside, House 1, or House

2. Only House 4.

So in other words, sir, there was a very myopic foc us on
House 4 for Sharratt's 32. It's a different factua |
circumstance is the point, sir. As to where this

accused was the consistent figure for Roadside, Hou sel,
House 2, and House 4. Different facts, different

outcomes, Sir.

The defense argues that they need a new 32 if the ¢ ourt
grants their request. Your Honor, take a look at t he
incredible and thorough 32s that were done, and the

amount of -- | believe there were over 200 exhibits

submitted to the 32s in all three of the cases we'v e
been discussing. | believe that -- | know numerous

witnesses testified. The statements that the defen se
spoke about were confronted with the crucible of

cross-examination. Not the crucible of trial as wa S
said here, but the crucible of cross-examination di d
take place, actually in this room at times.

So, Your Honor, a new 32 is not necessary, because there
would be no additional information brought to the 3 2
officer. The record exists as the record exists.

Maybes, possibilities, theoretical input, theoretic al
issues don't constitute unlawful command influence and
nothing that's been brought to this court's attenti on
warrants any finding that this case should be dismi ssed.

Thank you, sir.
MJ: Thank you. Anything further from counsel?
TC (Maj Gannon): Nothing from the government, sir.

CC (Mr. Faraj): Nothing from defense, Your Honor.
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MJ: Court's in recess.

The Article 39(a) session recessed at 1043, 24 March 2010.
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