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�3rd Circuit says forfeiture did not violate double jeopardy. (765) Claimant argued that the instant forfeiture of certain property and cash violated double jeopardy because they came after the forfeiture of other cash and his criminal conviction on drug charges. The Third Circuit found no double jeopardy violation for several reasons. First, defendant never filed a claim in the instant forfeitures, and therefore he was never "in jeopardy" in those proceedings. He did not participate in either proceeding until a default judgment was entered against him. A forfeiture proceeding in which a party does not participate does not place that party in jeopardy. Second, the forfeitures did not constitute punishment because the property and cash were drug proceeds. The forfeiture under 21 U.S.C. §811(a)(6) of proceeds from illegal drug transactions, or proceeds traceable to such transactions, does not constitute "punishment" under the double jeopardy clause. Finally, the instant forfeitures were not predicated on the "same offense" as that which formed the grounds for the earlier forfeiture or his criminal conviction. U.S. v. $184,505.01 in U.S. Currency, 72 F.3d 1160 (3d Cir. 1995).�xe "U.S. v. $184,505.01 in U.S. Currency, 72 F.3d 1160 (3d Cir. 1995)."�





4th Circuit holds double jeopardy no bar to prosecution for obstruction of government efforts to satisfy criminal forfeiture judgment. (765) Defendant was convicted of a drug conspiracy and certain real property was forfeited as drug proceeds. From prison, defen�dant orchestrated a scheme to prevent execution of the forfeiture judgment by convincing third party claimants to lie about their ownership interests in the forfeited property. As a result of this scheme, defendant was convicted of con�spiracy to obstruct justice. He argued that his obstruction conviction was barred by the Double Jeopardy Clause because the two conspiracies were really the same offense. The Fourth Circuit made short shrift of this contention, noting that the times, places, conspirators, charges, and overt acts were different in each case. U.S. v. McMahan, 162 F.3d 1157 (4th Cir. 1998) (table) (unpublished).�xe "U.S. v. McMahan, 162 F.3d 1157 (4th Cir. 1998) (table) (unpublished)."� 





5th Circuit rejects double punishment argument in CCE forfeiture. (765) Defendant was found guilty by a jury of two drug conspiracy counts and of conducting a Contin�uing Criminal Enterprise (CCE), in viola�tion of 21 U.S.C. §848. However, the district court later dismissed the two conspiracy counts as lesser included offenses of the CCE. See, Rutledge v. U.S., 517 U.S. 292 (1996). The district court nonetheless entered an order of criminal forfeiture under 21 U.S.C. §853(a) forfeiting the proceeds of the two drug conspiracies and the CCE. (In theory, the reach of CCE forfeiture under 21 U.S.C. §853(a)(3) is broader than the forfeiture of proceeds and facilitating property for ordinary drug conspira�cies because it also reaches assets “affording a source of control over the continuing criminal enterprise.”) Defendant argued that, because he was punished for conducting the CCE, he could not also be punished for engaging in the drug conspiracies without violating the Double Jeopardy Clause. The Fifth Circuit disagreed, finding that the proceeds of the conspiracies were necessarily proceeds of the CCE and were therefore necessarily subsumed in the amount forfeitable as a result of the CCE. U.S. v. Garcia Abrego, 141 F.3d 142 (5th Cir. 1998).�xe "U.S. v. Garcia Abrego, 141 F.3d 142 (5th Cir. 1998)."�





5th Circuit remands to determine whether property forfeited was drug proceeds. (765) Defendant argued that the criminal prosecution violated double jeopardy due to a prior civil forfeiture proceeding. The Fifth Circuit remanded for an explanation of the circum�stances surround�ing the forfeiture. Whether a civil forfeiture is punishment depends on the nature of the property forfeited. The civil forfeiture of drug proceeds under §881(a)(6) is never punishment. However, a civil forfeiture under §881(a)(4) (conveyances) or §881(a)(7) (drug�related real estate) is always punishment because the large and unpredictable variance in the value of conveyances and real estate can have no correlation to the costs incurred by the government and society as a result of the illegal drug trafficking for which the property is forfeited. U.S. v. Gonzalez, 76 F.3d 1339 (5th Cir. 1996), withdrawing and replacing U.S. v. Gonzalez, 74 F.3d 620 (5th Cir. 1996).�xe "U.S. v. Gonzalez, 76 F.3d 1339 (5th Cir. 1996), withdrawing and replacing U.S. v. Gonzalez, 74 F.3d 620 (5th Cir. 1996)."�





5th Circuit rejects double jeopardy challenge where forfeited property was drug proceeds. (765) Defendant argued that his criminal convic�tion violated double jeopardy based on prior administrative and judicial forfeitures. The Fifth Circuit rejected the double jeopardy challenges. An administrative forfeiture can never serve as a jeopardy component of a double jeopardy motion. Although defendant claimed that filing a pauper's affidavit would have required him to disclose information that would incriminate him, his reasons for failing to file the claim were not evident from the record of the forfeiture pro�ceeding. Moreover, the property was stipulated to be proceeds of illegal activity under 21 U.S.C. §881(a)(6), rather than property used to facilitate unlawful activity. The forfeiture of property derived from drug proceeds is not punishment. U.S. v. Wilson, 77 F.3d 105 (5th Cir. 1996).�xe "U.S. v. Wilson, 77 F.3d 105 (5th Cir. 1996)."�





5th Circuit says prior forfeiture of drug proceeds did not bar drug prosecution. (765) Defendants were convicted of multiple drug offenses. They moved to dismiss the indictments on double jeo�pardy grounds based on the government's civil forfeiture of about $500,000. The Fifth Circuit held that the forfeiture of drug proceeds did not bar the instant drug prosecution. Although the record did not indicate under which subsection of 21 U.S.C. §881 the forfeitures were conducted, the district court did not err in concluding that the forfeited assets were drug proceeds. The affidavit filed in support of the forfeitures alleged that the assets were drug proceeds. Moreover, defense counsel did not challenge the prosecutor's assertion that the forfeited assets were proceeds. U.S. v. Fields, 72 F.3d 1200 (5th Cir. 1996).�xe "U.S. v. Fields, 72 F.3d 1200 (5th Cir. 1996)."�





5th Circuit says forfeiture of drug proceeds does not constitute punishment. (765) Defendant was convicted of various charges stemming from his involvement in a crack cocaine conspiracy. The Fifth Circuit rejected his claim that imposition of a civil forfeiture penalty, in the loss of two cars, constituted double jeopardy and violated the Eighth Amendment's prohibition against excessive fines. The court ruled that the forfeiture of drug proceeds is not punishment, and thus neither the Eighth Amend�ment prohibition against excessive fines nor double jeopardy analysis was applicable. More�over, even if these cars were not drug proceeds, double jeopardy would not bar later punish�ment so long as the amount forfeited is rationally related to the governmental and societal losses associated with defendant's criminal activity. U.S. v. Buchanan, 70 F.3d 818 (5th Cir. 1995).�xe "U.S. v. Buchanan, 70 F.3d 118 (5th Cir. 1995)."�





6th Circuit holds that forfeiture of drug proceeds is not punishment. (765) Defendant argued that the indictment against him for con�spir�acy to possess marijuana violated double jeopardy, because a vehicle registered to him had been ad�min�istratively forfeited. The Sixth Cir�cuit held that the forfeiture of drug proceeds under 21 U.S.C. §881(a)(6) does not constitute punishment for double jeopardy purposes. Drug proceeds are inherently proportional to the damages caused by the illegal activity. In addition, a defendant never acquires a property right to proceeds, which include not only cash but also property secured with the proceeds of illegal activity. U.S. v. Salinas, 65 F.3d 551 (6th Cir. 1995).�xe "U.S. v. Salinas, 65 F.3d 551 (6th Cir. 1995)."�





7th Circuit finds no double jeopardy from forfeiture of firearm under 18 U.S.C. §924(d). (765) Defendant was convicted of possession of a firearm by a convicted felon, 18 U.S.C. §924(g)(1), and of being an armed career criminal, 18 U.S.C. §924(e)(1). He contended on appeal that his convictions violated the Double Jeopardy Clause because the firearm he was convicted of possessing had (he claimed) already been subjected to forfeiture proceedings. Despite dispute about whether any such forfeiture had actually occurred, the Seventh Circuit addressed the merits of the claim, albeit only to reject it. First, the court noted that defendant waived any double jeopardy claim by pleading guilty; however, the government in its turn waived any waiver argument by failing to raise it in the district court or on appeal. Second, the court cited U.S. v. One Assortment of 89 Firearms, 465 U.S. 354 (1984), and held that forfeitures pursuant to Section 924(d) are civil and remedial, not criminal and punitive, and therefore do not trigger double jeopardy protections. Third, the court noted that a double jeopardy claim is “frivolous from the start” where the defendant complains of an administrative rather than a judicial forfeiture. Gilbert v. U.S., 116 F.3d 1482 (7th Cir. 1997) (table) (unpublished).�xe "Gilbert v. U.S., 116 F.3d 1482 (7th Cir. 1997) (table) (unpublished)."�





7th Circuit holds forfeiture of drug proceeds is not punishment under double jeopardy clause. (765) Defendant argued for the first time in a §2255 petition that prior forfeitures resulting from his marijuana trafficking constituted jeo�pardy and therefore his criminal convictions violated double jeopardy. The government argued that the claim was barred because defendant failed to raise it on direct appeal, and he could not show cause for the failure to raise the issue sooner nor actual prejudice. The Seventh Circuit held that there was no prejudice—the prior forfeiture involved drug proceeds, and the forfeiture of drug proceeds is not punishment under the double jeopardy clause. Proceeds forfeitures can never be out of proportion to the "loss" suffered by the govern�ment or society. Proceeds are directly equal to the profits. Smith v. U.S., 76 F.3d 879 (7th Cir. 1996).�xe "Smith v. U.S., 76 F.3d 879 (7th Cir. 1996)."�





8th Circuit holds that §924(d) forfeiture of firearms is not punishment. (765) The govern�ment seized 38 weapons from defendant, a convicted felon. The government commenced civil forfeiture proceedings under 18 U.S.C. §924(d). It then stayed the forfeiture proceedings pending a criminal prosecution for being a felon in posses�sion of a firearm. After pleading guilty, defendant filed a motion to dismiss the indictment on double jeopardy grounds. The Eighth Circuit held that a §924(d) forfeiture of firearms found in the possession of a felon is not punishment for double jeopardy purposes. It cannot be punish�ment to take from a criminal that which the law forbids him to possess. The forfeiture of contra�band is remedial because it removes dangerous or illegal items from society. More�over, jeopardy does not attach upon the government's mere filing of an administrative claim. U.S. v. Clementi, 70 F.3d 997 (8th Cir. 1995).�xe "U.S. v. Clementi, 70 F.3d 997 (8th Cir. 1995)."�





9th Circuit holds forfeiture of funds intended to buy drugs not punishment for Double Jeopardy purposes. (765) Defendant pleaded guilty to money laundering and conspiracy to distribute a listed precursor chemical, 21 U.S.C. §§846, 8441(g)(1), 830, and 802(33). Prior to the conviction, the government seized and administratively forfeited $40,000 which defendant admitted was intended for the pur�chase of illegal precursor chemicals. In this §2255 motion, defendant alleged that the administrative forfeiture constituted prior jeo�pardy, thus barring his later conviction. Citing U.S. v. Ursery, 518 U.S. 267, 290-91 (1996), the Ninth Circuit held that the forfeiture of funds intended to be used to purchase the precursors to illegal drugs was not “so punitive in form and effect as to render [the forfeiture] criminal despite Congress’ intent to the contrary.” U.S. v. Lee, 185 F.3d 870 (9th Cir. 1999) (table) (unpublished).�xe "U.S. v. Lee, 185 F.3d 870 (9th Cir. 1999) (table) (unpublished)."�





Rhode Island District Court holds forfeiture of drug proceeds not barred by prior criminal conviction. (765) Claimant was arrested by state authorities and subsequently convicted of federal drug charges. Federal authorities later brought a civil forfeiture action against $17,220.00 in cash seized at the time of claimant’s arrest, alleging that the money was forfeitable as drug proceeds under 21 U.S.C. §881(a)(6). The district court denied claimant’s motion to dismiss the forfeiture action on double jeopardy grounds. Relying on U.S. v. Ursery, 518 U.S. 267 (1996), the court held that forfeiture of drug proceeds serves a remedial rather than punitive purpose and thus in this case did not constitute a second punishment barred by the Double Jeopardy Clause. U.S. v. One Lot of $17,220.00 in United States Currency, 183 F.R.D. 54 (D. R.I. 1998).


