§220 CIVIL FORFEITURES, NOTICE

§230 Criminal Forfeitures, Notice to Third-Party Claimants


8th Circuit holds that third party petitioner’s letters exchanged with government, along with service of criminal order of forfeiture on his attorney, constituted actual notice of forfeiture, and denied untimely filing of petition for ancillary proceedings. (230) Defendant and others were indicted for conspiracy to defraud the government related to a motorcycle "chop shop" run; the indictment included a forfeiture charge. The defendant pleaded guilty, and a preliminary order of forfeiture was entered forfeiting all of the defendant’s interest in motorcycle and motorcycle parts now claimed to be legally owned by a third party who owned a legitimate motorcycle business. The defendant's counsel at the time was served with the preliminary order and the government published notice pursuant to 21 U.S.C. §§853(n). No claims were filed with the court within 30 days of the last publication. The United States sent the defendant’s counsel a proposed amended preliminary order of forfeiture, reflecting changes to the list of forfeited property, but still listing the motorcycle and motorcycle parts later claimed by the third party, who first attempted to contest forfeiture of the claimed property by letters to the United States, but did not file his third-party petition (using the defendant’s same attorney) until after the 30-day deadline. After entry of the final order of forfeiture, the third party filed a motion for relief from final judgment under Rule 60(b), which the district court denied. On appeal, the third party argued that his failure to file a timely petition for an ancillary proceeding was excusable because the United States failed to provide him with adequate notice, and therefore he was unaware of the need to file a petition. He argued the government should have been aware of his claimed interest based on information in the criminal file, and therefore the government had a duty to personally notify him of the forfeiture proceedings. The 8th Circuit held, however, that even though the third party was never personally served with the order of forfeiture, he received actual notice when his attorney wrote a letter to the government asserting his rights to the property, and the final order was served on his attorney, conclusively notifying the third party of the government's forfeiture of the property. U.S. v. Puig, 419 F.3d 700 (8th Cir. Aug 9, 2005).
