 INDEX\e "  Pg.  " \* MERGEFORMAT 

 INDEX\e "  Pg.  " \* MERGEFORMAT 
§330 Relation Back Doctrine



Supreme Court holds government is not owner of property until forfeiture order entered. (330) In a plurality opinion announced by Jus​tice Stevens, the Supreme Court con​cluded that an owner's lack of knowledge of the fact that her home had been purchased with the proceeds of ille​gal drug transactions constituted a defense to a forfei​ture pro​ceeding under the statute. In 1982 respon​dent re​ceived $240,000 from her boyfriend to pur​chase a home. In 1989 the government filed an in rem action against the parcel of land on which the home was lo​cated. There was probable cause to be​lieve that the funds used to buy the house were pro​ceeds of illegal drug trafficking, but re​spondent swore she had no knowledge of its origins. The plurality concluded that the "innocent owner" protection is not limited to bona fide purchasers. In addition, the gov​ernment is not the owner of a property before forfeiture has been decreed. The two concur​ring Jus​tices con​cluded that the result was correct because the "rela​tion back" principle recited in 21 U.S.C. §881(h) is the fa​miliar, traditional one and the term "owner" in §881(a)(6) bears its ordinary meaning. U.S. v. A Parcel of Land, Buildings, Appurtenances and Improve​ments, Known as 92 Buena Vista Avenue, 507 U.S. 111 (1993).xe "U.S. v. A Parcel of Land, Buildings, Appurtenances and Improve​ments, Known as 92 Buena Vista Avenue, 507 U.S. 111 (1993)."
1st Circuit holds that claimant is not entitled to reimbursement for improvements added to property after com​mission of drug crimes. (330) The drug transactions giving rise to the forfeiture occurred during December 1988 and January 1989. Prior to that time, defendant had begun re​modeling his house. Despite his arrest on January 10, 1989, defendant contin​ued to install im​provements on the prop​erty. Defendant contended that the improvements made af​ter January 10, 1989 did not fall within the definition of real property used to facili​tate a drug transaction, and sought reimbursement from the government for the value of the im​provements. The 1st Circuit upheld the sum​mary denial of defendant's claim. All title and interest in the property vested in the United States upon the commission of the drug crimes. Once this occurred, defendant could not retain or ac​quire any interest in the property. The court acknowl​edged that the same rule might not apply to a proceed​ing under §881(a)(6), which provides for the for​feiture of property purchased with drug proceeds. U.S. v. Land and Building at 2 Burditt Street, Everett, Mas​sachusetts, 924 F.2d 383 (1st Cir. 1991).xe "U.S. v. Land and Building at 2 Burditt Street, Everett, Mas​sachusetts, 924 F.2d 383 (1st Cir. 1991)."
4th Circuit holds that civil forfeiture does not abate on death of owner and "relation back" doctrine prevents heirs from being "innocent owners." (330) The personal repre​sen​tative of the owner's estate argued that civil for​feiture un​der 21 U.S.C. §881(a)(b) is primarily pe​nal in nature and should abate on the death of the wrongdoer. The 4th Cir​cuit disagreed, holding that §881 primarily serves reme​dial purposes. Moreover, the court found the relation back doctrine of 21 U.S.C. §881(h) applicable, and held that at the time of the owner's death, the property be​longed to the United States. He therefore had no interest in the property to pass on to his estate or heirs. U.S. v. Walker, 889 F.2d 1317 (4th Cir. 1990).xe "U.S. v. Walker, 889 F.2d 1317 (4th Cir. 1990)."
5th Circuit holds that "owner" refers to owner at time of forfeiture proceeding, not at time drug offense is committed. (330) The government brought a forfeiture action under 21 U.S.C. §881(a)(7) against property owned by claimant. Claimant admitted as part of a guilty plea that in February 1988 he had sold drugs from the defendant property. However, on this date, the property was owned by his parents, who allegedly were unaware of his drug activities. They conveyed the property to him in May 1988. The 5th Circuit held that the term "owner" for purposes of the innocent owner defense, refers to the person who owned the property at the time of the forfeiture proceedings, not the person who owned the property at the time it was used to commit an illegal act. Although §881(h) provides that the government's interest relates back to the date of the act giving rise to the forfeiture, title does not vest in the government until the date of the forfeiture decree. U.S. v. One Parcel of Land in the Name of Ezekiel Mikell, 33 F.3d 11 (5th Cir. 1994).xe "U.S. v. One Parcel of Land in the Name of Ezekiel Mikell, 33 F.3d 11 (5th Cir. 1994)."
6th Circuit says relation-back doctrine cannot be used to deny claimant standing to contest forfeiture. (330) Claimant held an interest in the seized property through an as​signment made after the property was seized. The district court held that the common-law relation-back doctrine barred claimant's standing to contest the forfeiture of the prop​erty. The 6th Circuit reversed, holding that because the government's right to forfeiture had not yet been established, the relation-back doctrine could not be used to deny claimant standing to contest the forfeiture. The relation-back doctrine is only used to de​termine the time a forfeiture takes effect once the government's right to the property is es​tablished. U.S. v. 37.29 Pounds of Semi-Pre​cious Stones, 7 F.3d 480 (6th Cir. 1993).xe "U.S. v. 37.29 Pounds of Semi-Pre​cious Stones, 7 F.3d 480 (6th Cir. 1993)."
8th Circuit holds that forfeiture occurs at the time of the unlawful act, even when the sei​zure occurs some​time later. (330) The defendant moved to suppress evi​dence seized in a war​rantless search of his Mercedes automobile. The district judge denied the motion on the ground, inter alia, that there was reason to be​lieve the Mercedes was forfeitable because it facilitated drug trafficking. The 8th Circuit agreed, noting that the in​formant testified that defendant had delivered co​caine to him while driving the Mercedes on five or six occa​sions. "A forfeiture occurs at the time of the unlawful act, al​though the seizure may not occur until sometime later." Defendant did not rebut this evidence, but characterized it as an "after the fact rationalization." Nevertheless the court held that this "unrebutted showing of probable cause sup​ports the government's claim that the car was properly seized as it was subject to forfeiture." U.S. v. Walker, 900 F.2d 1201 (8th Cir. 1990).xe "U.S. v. Walker, 900 F.2d 1201 (8th Cir. 1990)."
9th Circuit says state foreclosure sale extinguishes government forfeiture claim. (330) The government filed a civil forfeiture action against real property purchased in part with drug proceeds, and in part with funds from a commercial lender. A notice of lis pendens was filed. The lender foreclosed on the property, with the consent of the United States, retaining the amount of its outstanding loan balance and interest from the proceeds of the sale. The purchasers of the property then entered the forfeiture action and claimed that the govern​ment’s interests were extinguished by the fore​closure sale. Incredibly, the Ninth Circuit agreed. It held that because under California law the interest of the purchaser of property at foreclosure sale “relates back” to the date of the original deed of trust, therefore the purchasers’ interest predated the filing of the government’s lawsuit and extinguished the government’s interest. The court then dispensed with the relation back provision of 21 U.S.C. §881(h), which states that title to forfeitable property vests in the U.S. upon commission of the offense giving rise to the forfeiture. It concluded that these purchasers could be “innocent owners” despite buying with full knowledge of the government’s lawsuit and the lis pendens. The then court read U.S. v. 92 Buena Vista Avenue, 507 U.S. 111 (1993), to permit extinguishment of the government’s forfeiture interest by a foreclosure sale to innocent owners where the sale occurs before the government’s claims have been litigated. [Ed. Note: The panel’s reasoning seems extraordinarily dubious, and will doubtless be subject to re-examination and criticism in future cases.] U.S. v. Real Property at 2659 Roundhill Dr., 194 F.3d 1020 (9th Cir. 1999).xe "U.S. v. Real Property at 2659 Roundhill Dr., 194 F.3d 1020 (9th Cir. 1999)."
9th Circuit finds relation back doctrine did not remove forfeited property from bankrupt​cy estate. (330) The claimant’s wholly owned corporation was declared involuntarily bankrupt and the administrator of the corporation’s bankruptcy estate entered into a plea agreement to forfeit the corporation’s property. The claimant argued that some of the forfeited property had never become part of the bankruptcy estate because 21 U.S.C. §853(c) vests title in the United States as of the date of the commission of the offense, and the fraudulent acts giving rise to the forfeiture occurred before the estate was created. The district court rejected the argument, reasoning that under U.S. v. 92 Buena Vista Avenue, Rumson, N.J., 507 U.S. 111, 124 (1993), “§853(c) does not ‘make[] the Government an owner of property before forfeiture has been decreed.’” At the time the court entered the tentative order of forfeiture here, the property was already a part of the claimant’s bankruptcy estate. U.S. v. Ken International Co, Ltd., 113 F.3d 1243 (9th Cir. 1997) (table) (unpublished).xe "U.S. v. Ken International Co, Ltd., 113 F.3d 1243 (9th Cir. 1997) (table) (unpublished)."
9th Circuit says abatement doctrine does not ap​ply to forfeitures under 21 U.S.C. §881. (330) The government ar​rested an individual following a drug raid at his residence and seized cash during the raid. The cash was forfeited as drug money, pur​suant to 21 U.S.C. §881(a)(6). The in​dividual was later convicted of narcotics and firearms violations but died pending appeal and the judgment and indictment were abated. The surviving spouse sought the seized money, arguing the forfei​ture judgment also abated because of the death. The 9th Circuit rejected the claim, finding that be​cause 21 U.S.C. §881 is primarily civil in nature, the abatement doctrine does not apply. An action only abates if the underlying statute is penal in nature. The relation back provision in §881(h) also operated to vest title of the property in the govern​ment upon commission of the crime. Conse​quently, at the time of the death, the individ​ual did not have title to the property and his estate cannot now obtain title through him. U.S. v. $84,740 Currency, 981 F.2d 1110 (9th Cir. 1992).xe "U.S. v. $84,740 Currency, 981 F.2d 1110 (9th Cir. 1992)."
11th Circuit holds that government could not use state common law claim of conversion to recover drug proceeds used to pay legal fees, because relation back doctrine does not vest possession in government until entry of forfeiture order, and fees already had been disbursed. (330) After an order for criminal forfeiture, the government filed a civil action for conversion and civil theft against attorney F. Lee Bailey seeking recovery of proceeds from a drug transaction paid to him as legal fees and partially disbursed by him to other attorneys. On reconsideration after its grant of summary judgment to the government and a jury award of $3 million in punitive damages, the district court entered judgment for Bailey. On appeal, the government argued that the relation-back rule codified in 21 U.S.C. §853(c) retroactively granted it an immediate right of possession at the moment of the unlawful activity giving rise to the forfeiture, in this case when Bailey’s clients laundered the funds subsequently used for legal fees. Under Florida law, a plaintiff in an action for conversion or civil theft must establish either possession or an immediate right to possession of the converted property at the time of the conversion. In Bailey’s case, the government did not actually possess, or have an immediate right to possess, the legal fees at the time they were converted; rather, additional judicial proceedings were necessary to reduce its ownership interest to a right to possession. When Bailey was in control of the fund, the government could not yet claim a right to possession of it, and by the time the government acquired such a right to possession, Bailey was no longer in a position to disturb that right because the fees were disbursed. As a postscript, the 11th Circuit stated it wanted to dispel any impression that the Government is powerless to prevent a defense attorney or any other third party from dissipating assets that will be subject to forfeiture upon conviction, because the government could have sought a restraining order under 21 U.S.C. §§853(e)(1) after indictment of Bailey’s clients simply by alleging that the legal fees were subject to forfeiture upon conviction. U.S. v. Bailey, 419 F.3d 1208 (11th Cir. Aug 09, 2005).

11th Circuit remands to determine whether county tax collector could be in​nocent owner. (330) The district court re​jected the argument that a tax lien resulting from unpaid ad valorem property taxes pro​vided the county tax collector with standing as an innocent owner to challenge a civil for​feiture under 21 U.S.C. §881(a)(6) and (a)(7). The 11th Circuit remanded for recon​sideration in light of U.S. v. A Parcel of Land, Buildings, Appurtenances and Improve​ments, Known as 92 Buena Vista Avenue, 507 U.S. 111 (1993). The district court concluded that the innocent owner defense applies only to owners whose interests vest before the act giving rise to the forfeiture. The court thus relied on the relation-back doc​trine, under which a judgment of forfeiture relates back to the time of the unlawful act, cutting off the rights of subsequent lienhold​ers or purchasers. However, this doctrine was rejected by the Supreme Court in Buena Vista. U.S. v. 2350 N.W. 187 Street, 996 F.2d 1141 (11th Cir. 1993).

Maine District Court holds town with perfected tax lien is innocent owner entitled to notice of forfeiture. (330) In February 1994, the U.S. filed a civil forfeiture action against real property in the town of Sanford, Maine, that had been used in drug transactions. In April 1994, by operation of Maine law, the town acquired a perfected lien against the property for unpaid 1994 property taxes. In September 1994, the government obtained an order forfeiting the property. The government did not provide notice to the town. When the town discovered the forfeiture, it requested payment of back taxes from the U.S., and when that request was refused, the town sued under the Administrative Procedure Act (APA), 5 U.S.C. §702, and the Declaratory Judgment Act, 28 U.S.C. §2201, et seq. The district court held that a town with a perfected tax lien in real property is an “innocent owner” entitled to notice of the forfeiture action. The court said that the “relation back” doctrine did not prevent the town from recovering back taxes. Moreover, these principles should have been sufficiently clear to the government that attorney’s fees under the Equal Access to Justice Act (EAJA), 28 U.S.C. §2412, would be available to the town in a “proper case.” This was not such a case, however, because the court concluded that it lacked subject matter juris​diction under both the APA and the Declaratory Judgment Act. [Ed. Note: The opinion does not say whether the government filed a notice of lis pendens at the time the forfeiture action was brought in February 1994. If so, it is difficult to understand how an April 1994 tax lien gave the town any rights superior to the government.] Town of Sanford v. U.S., 961 F.Supp. 16 (D. Maine 1997).
