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§880 Distribution of Forfeiture Proceeds, Generally



1st Circuit upholds fine designed to fill gap between value of for​feited assets and plea agreement amount. (880) In a plea agreement, defendant agreed to forfeit prop​erty with a total value of $2.8 million. In a sepa​rate agreement, he listed several assets to for​feit, in​cluding some condominiums owned by a cor​poration in which he had a 50 percent interest. The district court imposed a $634,000 fine, making it clear that its ob​jective was to fill the gap between the value of the assets forfeited and $2.8 million plea agreement ceiling. The 1st Circuit affirmed, despite defendant's dispute as to the valua​tion of certain for​feited assets and the gov​ernment's refusal to accept the listed con​dominiums for forfeiture. The court was not legally required to limit its fine to the size of the gap, and thus was not required to mea​sure the gap precisely. The agreement pro​vided that assets would sat​isfy the forfeiture obli​gation only if the assets were without any encum​brances. Defendant's asso​ciate had filed a petition objecting to the forfeiture of the condos, claiming a 50 percent interest in them. The district court could properly con​strue this petition as an encum​brance. U.S. v. Maling, 988 F.2d 242 (1st Cir. 1993).xe "U.S. v. Maling, 988 F.2d 242 (1st Cir. 1993)."
2nd Circuit finds no due process violation in five-year delay between seizure and liquida​tion of bonds. (880) The defendant was arrested in 1990 and later convicted of serious narcotics offenses. Part of his sentence was a $250,000 fine payable immediately. Incident to his arrest, the government seized numerous U.S. Savings Bonds. Defendant sought return of the bonds, but the government returned only those issued in the name of his wife, and did not take any formal action regarding the remaining bonds until 1995. In 1995, the government, acting as a judgment creditor, sought to liquidate the bonds and apply the proceeds to the unpaid fine. The Second Circuit applied the four-factor test of U.S. v. $8,850 in United States Currency, 461 U.S. 555 (1983), to hold that defendant’s due process rights were not violated by the government’s delay. Although the delay was lengthy, much of it was caused by the pendency of defendant’s criminal case and defendant was unable to show prejudice to his ability to defend against liquidation of the bonds arising from the delay. U.S. v. David, 131 F.3d 55 (2d Cir. 1997).xe "U.S. v. David, 131 F.3d 55 (2d Cir. 1997)."
2nd Circuit upholds bankruptcy agreement that left forfeiture attorney unpaid. (880) In 1993, fraud was discovered in the operation of Revere Armored, Inc., an armored car company. The company's assets were seized pursuant to a complaint and warrant in rem charging that they were forfeitable for having been used to defraud a financial institution. Revere's owners were prosecuted and the company went into bankruptcy. Thereafter, attorney Sutton under​took representation of Revere. An agreement between the U.S. Attorney, the bankruptcy trustee, and Sutton provided that his fees would be payable from the bankruptcy estate. Some​time later, it became clear that the amount available to the estate would be insufficient to pay Sutton's fees and the amount forfeited to the government would be larger. So Sutton sought to invalidate his earlier agreement. The Second Circuit was unsympathetic. It concluded that the division of assets between the U.S. and the trustee had been reasonable, that the original agreement concern​ing the source to which Sutton must look for his fee had been unambiguous, and that Sutton had been aware of the risks of representation of this bankrupt entity when he undertook it. All Assets of Revere Armored, Inc. v. Revere Armored, Inc., 131 F.3d 132 (2d Cir. 1997) (table) (unpublished).xe "All Assets of Revere Armored, Inc. v. Revere Armored, Inc., 131 F.3d 132 (2d Cir. 1997) (table) (unpublished)."
2nd Circuit directs court to make findings on financial arrangements between state and fed​eral government. (880) The government sought the forfeiture of claimants' business and land based on their trafficking in VIN-altered auto parts and money laundering activities. Since they were convicted in state court for illegally posses​sing VINs and falsifying business records, claim​ants argued that the civil for​feiture violat​ed double jeopardy. The district court rejected the claim on dual sovereignty grounds. Claim​ants argued that their case came within the Bartkus exception to the doctrine, which says that double jeopardy may be violated when one prosecuting sovereign is acting as the tool of the other. The Second Circuit found that it was unable to resolve this claim without more details about the financial arrangements and the division of labor and proceeds between the two sovereigns. The fact that a state police department might receive some of the forfeiture proceeds does not trigger the exception. Here, however, claimants alleged that the state would receive nearly all of the forfeiture proceeds. If a state prosecutes to conviction and then prevails upon the federal prosecutor to deputize a state district attorney to bring a forfeiture action in federal court but for the sole benefit of the state, the principles behind the Bartkus exception are implicated. U.S. v. All Assets of G.P.S. Automotive Corp., 66 F.3d 483 (2d Cir. 1995).xe "U.S. v. All Assets of G.P.S. Automotive Corp., 66 F.3d 483 (2d Cir. 1995)."
4th Circuit rules restitution should not be reduced by amount of forfeiture. (880) Defendant pled guilty to a credit card fraud scheme that netted him over $667,000 from the victim financial institutions. As part of his plea agreement, he agreed not to contest the administrative forfeiture of roughly $79,000 in seized property. However, at sentencing, defendant argued that the restitution ordered pursuant to the Mandatory Victims Restitution Act of 1996 (MVRA), 18 U.S.C. §3664, should be reduced by the value of the forfeited property. The Fourth Circuit disagreed, holding that the plain language of the MVRA did not permit this result. [Ed. Note: Nonetheless, the court seemed to find it significant that the record showed no transfer to the victims of any funds derived from forfeiture. The language of the opinion hints that a district court might properly enter an order setting restitution at the full amount taken from victims, but credit the defendant for any forfeited money or property actually transferred to the victims.] U.S. v. Alalade, 204 F.3d 536 (4th Cir. 2000).xe "U.S. v. Alalade, 204 F.3d 536 (4th Cir. 2000)."
4th Circuit holds that Attorney General prop​erly shared seized currency with local police. (880) 21 U.S.C. §881(e)(1)(A) allows the Attorney Gen​eral to share the pro​ceeds of forfeited assets with local police agencies. Af​ter the local police department had turned over $10,638 in drug-re​lated currency to the DEA, it was administratively forfeited. Ninety percent of the funds returned to the local police de​partment. The State Board of Education dis​puted this ac​tion, claiming that North Carolina law requires all forfeited funds to be placed into an educational fund, but the 4th Cir​cuit re​jected this argument. Although the local police had ini​tially seized the money, it had been prop​erly forfeited to the DEA. The forfeiture was thus a federal one, and state law governing the disposition of forfeited funds was simply not applicable. U.S. v. Win​ston-Salem/Forsyth County Board of Education, 902 F.2d 267 (4th Cir. 1990).xe "U.S. v. Win​ston-Salem/Forsyth County Board of Education, 902 F.2d 267 (4th Cir. 1990)."
4th Circuit holds that state court had no ju​risdiction over administratively forfeited property. (880) After a drug-re​lated arrest, the DEA, at the request of the local police, adopted the seizure of $10,638 in cash. The cash was ad​ministratively forfeited and the Justice Depart​ment equitably shared the money with the local police department. State criminal proceedings were then in​stituted and the local po​lice were ordered by a state judge to turn the cash over to the defendant because they had failed to comply with state notice require​ments. The United States then sought a declaratory judgment seeking to resolve the status of the dis​puted funds. The 4th Circuit affirmed the district court's or​der, holding that the state court had no jurisdiction over the forfeited cash because there were no state pro​ceedings be​fore the cash was forfeited. For​feitures un​der North Car​olina law are in per​sonam actions, and therefore the district court was not required to surren​der jurisdiction to the state court. U.S. v. Winston-Salem/Forsyth County Board of Education, 902 F.2d 267 (4th Cir. 1990).xe "U.S. v. Winston-Salem/Forsyth County Board of Education, 902 F.2d 267 (4th Cir. 1990)."
6th Circuit awards seized cash to social services agency to pay defendant’s back child support. (880) In 1989, defendant was arrested on criminal charges and the federal government seized $14,500 in cash and a 1986 Cadillac. The currency was used as evidence in defendant’s criminal trial, and thereafter the government petitioned the court to dispose of the funds. The local department of human services intervened, asking for the money to be applied to child support arrearages owed by defendant. The defendant disputed only the amount of the arrearage, not the county’s right to the payment, and the district court awarded the money to the county. As for the Cadillac, the government turned it over to General Motors (presumably because it had not been paid for). Several years later, defendant filed suit seeking return of the money and the car. The Sixth Circuit found that summary judgment was properly granted to the government. A third party state government may place a levy on money owned by a defendant in the possession of the government. U.S. v. Francis, 646 F.2d 251, 263-64 (6th Cir. 1981), and defendant here failed to present “significant probative evidence challenging [the county’s] superior right to the currency.” Finally, the effort to force the government to return a car it did not possess and had never forfeited was “meritless.” U.S. v. Warren, 113 F.3d 1236 (6th Cir. 1997) (table) (unpublished).xe "U.S. v. Warren, 113 F.3d 1236 (6th Cir. 1997) (table) (unpublished)."
6th Circuit upholds district court's use of seized funds to pay costs of prosecution and special assessment. (880) Upon defendant's arrest on various drug charges, police seized some personal property and cash. After de​fendant was convicted, the district court or​dered all items not intro​duced as evidence to be released, except $397.25 cash. $380 was ap​plied toward the costs of in​vestigation and prosecu​tion and the balance was applied to​ward the special assessment. The 6th Circuit found that the dis​trict court had properly bal​anced the com​peting equities in deciding whether to re​turn the prop​erty. A defendant's right to the return of law​fully seized property is subject to the government's continu​ing inter​est in the property. In this case, the government had an interest in insuring that the monetary penalties imposed as part of defendant's sen​tence were paid. Moreover, the record indi​cated that some of the money seized was the pro​ceeds of an illegal drug sale. In addition, by ap​plying the cash to the sentence imposed, the district court essentially allocated the defen​dant's property for his benefit, rather than de​priving him of the property altogether. U.S. v. Duncan, 918 F.2d 647 (6th Cir. 1990).xe "U.S. v. Duncan, 918 F.2d 647 (6th Cir. 1990)."
7th Circuit refuses to enforce district court’s order to credit forfeited assets against restitution. (880) Defendant pleaded guilty to bank robbery. The sentencing court ordered that money seized from defendant and forfeited to state and federal government should be credited against defendant’s restitution obligation. Defendant asked the Seventh Circuit to enforce this provision and reduce his restitution amount. The court of appeals declined, stating that the proposed reduction should be sought in district court. U.S. v. Hibbard, 191 F.3d 457 (7th Cir. 1999) (table) (unpublished).xe "U.S. v. Hibbard, 191 F.3d 457 (7th Cir. 1999) (table) (unpublished)."
7th Circuit finds no error in refusing to reduce restitution by value of forfeited property. (880) Defendant, a US Postal Service employee, was convicted of mail fraud, money laundering, and other offenses in connection with a scheme to receive kickbacks on work performed at post offices. An order of criminal forfeiture was also entered against property received by defendant during the scheme. At sentencing, the district court entered a restitution order for the full amount of the loss suffered by the Postal Service, with no reduction for the value of the forfeited property. The Seventh Circuit found no statutory bar to ordering both restitution and forfeiture, and no requirement under either statutory law or the Double Jeopardy Clause that the value of the forfeiture be offset against the amount of the restitution. U.S. v. Emerson, 128 F.3d 558 (7th Cir. 1997).xe "U.S. v. Emerson, 128 F.3d 558 (7th Cir. 1997)."
8th Circuit holds that district court must offset a restitution order by the value of a defendant's property subject to administrative forfeiture. (880) Defendant sold varying quantities of marijuana and cocaine to a confidential informant and to undercover police officers. Law enforcement expended a total of $9,985 in controlled buy money to effectuate the six drug transactions. Defendant signed a plea agreement in which he admitted committing the charged drug offense, agreed "to pay restitution, as ordered by the Court, for controlled buy money expended during the investigation," and agreed to administrative forfeiture of his car and $1,476 in currency seized upon arrest. The plea agreement stipulated restitution would be paid to the Clerk of Court for eventual disbursement to the Iowa Division of Narcotics Enforcement (DNE). In the plea agreement, the defendant reserved the right to request that the value of the forfeited property, which was remitted by the Department of Justice's Asset Forfeiture Fund, be applied toward the outstanding restitution amount. The government resisted the defendant’s request at sentencing, arguing "such a request is tantamount to a thief using the money he stole during a robbery to pay restitution to the victims of his crime." The district court denied the defendant’s request. On appeal, the issue was whether, under the Mandatory Victims Restitution Act of 1996, 18 U.S.C. §§3663A-3664, a district court must or may offset a restitution amount by the value of a defendant's property subject to administrative forfeiture. The defendant argued law enforcement would receive a windfall in excess of the actual amount it expended on controlled buys, thereby constituting impermissible double recovery. The Court agreed, holding that the bar against double recovery should preclude the Iowa DNE from recovering an amount greater than the agency expended on the controlled drug buys. U.S. v. Ruff, 420 F.3d 772 (8th Cir. Aug 24, 2005).

8th Circuit judge questions use of federal authority to circumvent state forfeiture laws. (880) Claimant was apprehended by Missouri officers carrying $844,520.00 in drug money in a hidden compartment in his car. The Missouri officers called DEA which seized and forfeited the funds (and then apparently funneled some of the money back to Missouri law enforcement through equitable sharing). The Eighth Circuit affirmed the order of forfeiture in a single paragraph because claimant failed to timely file a claim and cost bond. However, Judge Loken filed a special concurrence protesting the procedure employed because it circumvented Missouri statutory and case law that requires state forfeiture proceeds to be directed to Missouri schools. Judge Loken concluded: “While I agree that [claimant] may not collaterally attack the forfeiture in this case, I would void any such federal forfeiture that is timely presented for direct judicial review.” [Ed. Note: It is unclear on what authority Judge Loken would rely in accomplishing this result, and none is cited in the concurrence.] In re: U.S. Currency, $844,520.00, 136 F.3d 581 (8th Cir. 1998).xe "In re\: U.S. Currency, $844,520.00, 136 F.3d 581 (8th Cir. 1998)."
8th Circuit upholds its jurisdiction over cash trans​ferred to Asset Forfeiture Fund and local po​lice de​partment. (880) Fol​lowing the 1st, 2nd and 4th Cir​cuits, the 8th Circuit upheld its appellate ju​risdiction over cash transferred by the federal gov​ernment to its Asset Forfeiture Fund and distributed to the local police department. By initiating the for​feiture action, the gov​ernment subjected itself the court's in personam juris​diction. Thus, despite the government's distribution of the res, the court re​tained jurisdiction over the parties throughout the case. Unlike ad​miralty cases, the prop​erty was in the pos​session of the government and was not in any danger of disappearing. Bank of New Or​leans v. Ma​rine Credit Corp., 583 F.2d 1063 (8th Cir. 1978) was inapplicable, since the money was easily ac​cessible to the government. The local police depart​ment which received a por​tion of the funds was not an innocent pur​chaser, since it participated in the initial seizure of the money. Moreover, even under traditional in rem jurisdictional analysis the appellate court had jurisdiction, since the removal of the res from the ju​risdiction of the court was improper. The govern​ment trans​ferred the money one day after entry of judg​ment, in violation of the 10-day automatic stay under Fed. F. Civ. P. 62(a). U.S. v. Twelve Thou​sand, Three Hun​dred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992).xe "U.S. v. Twelve Thou​sand, Three Hun​dred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992)."
8th Circuit, en banc, holds that money subject to forfei​ture may not be used to satisfy crimi​nal fine. (880) Vacat​ing the contrary panel opinion at 889 F.2d 153 (8th Cir. 1989), the en banc 8th Circuit held that money sub​ject to forfeiture may not be used to satisfy a fine. The defendant was found with approximately $120,000 in the trunk of his car. In addition to the criminal action, the government also brought a separate civil forfeiture pro​ceeding against the $120,000 found in the trunk. Be​fore the forfeiture proceed​ings were complete and after de​fendant's conviction, the dis​trict court fined defendant $120,000, and ordered the crimi​nal fine be paid from the seized money. The en banc court held that under the relation-back doctrine, the seized money be​came the property of the United States at the time defen​dant committed his crime. There​fore, the transfer by defen​dant to pay his criminal fine was invalid, even though the transfer was ordered by the district court. A district court has no discretion to direct the payment of a fine imposed upon a criminal defendant with monies of the United States. U.S. v. Trotter, 912 F.2d 964 (8th Cir. 1990) (en banc).xe "U.S. v. Trotter, 912 F.2d 964 (8th Cir. 1990) (en banc)."
9th Circuit says restitution should be reduced if victims compensated from forfeiture funds. (880) Defendant was convicted of racketeering and a RICO forfeiture count pursuant to a plea agreement. The court ordered restitution of $577,754.00, and an additional forfeiture of $142,414.50. Defendant claimed that the restitution should be reduced by the amount of the forfeiture because, under 18 U.S.C. §1963(h)(3) and the regulations promulgated pursuant to it, see 28 C.F.R. §9.1 – 9.9, victims of RICO crimes can seek compen​sation from forfeiture proceeds. The Ninth Circuit agreed that the Victim and Witness Protection Act (VWPA), 18 U.S.C. §3663(e)(1), provides that a court may not “impose restitution with respect to a loss for which the victim has received or is to receive compensation,” and that payment from forfeited funds would fall within this section of the VWPA. The panel reversed the restitution order and remanded for findings on whether the victims would indeed receive compensation from the forfeited funds. U.S. v. Johnston, 199F.3d 1015 (9th Cir. 1999).xe "U.S. v. Johnston, 199F.3d 1015 (9th Cir. 1999)."
9th Circuit refuses to award claimant real estate commission for sale of forfeited property. (880) Claimant asserted and then withdrew an innocent owner defense to the forfeiture of real property in which he had an ownership interest. After judgment was entered against his interest, claimant assisted in arranging and promoting a sale of the property. Claimant asserted entitlement to a real estate commission for his efforts. The Ninth Circuit was unimpressed, holding that any claim to such a commission would necessarily depend on claimant being adjudicated an innocent owner, a defense he withdrew from the district court’s consideration. U.S. v. Real Property Located at 704 North Elm Drive, 194 F.3d 1319 (9th Cir. 1999) (table) (unpublished).xe "U.S. v. Real Property Located at 704 North Elm Drive, 194 F.3d 1319 (9th Cir. 1999) (table) (unpublished)." 

9th Circuit says government must pay interest on improperly seized money. (880) The district court ordered $277,000 in cash returned to the claimant "including interest thereon" from the date of seizure. The government appealed, and the Ninth Circuit held that the government is not generally liable for damages or interest prior to judgment, because of sovereign immunity. However, the court also held that "to the extent that the government has profited from use of the property, especially where it has (actually or constructively) earned interest on money, it must disgorge those earnings along with the property itself." The court discussed what happens when money is deposited into the treasury, and how the various asset forfeiture funds are handled. The court emphasized that it was not forcing the government to pay for damage it has done, but was only holding that it "must disgorge benefits that it has actually and calculably received from an asset that it has been holding improperly." U.S. v. $277,000 U.S. Currency, 69 F.3d 1491 (9th Cir. 1995).xe "U.S. v. $277,000 U.S. Currency, 69 F.3d 1491 (9th Cir. 1995)."
9th Circuit finds no standing to assert that seized cash should have been applied to IRS tax lien. (880) The sheriff seized $434,000 cash from the claimant's automo​bile. Shortly there​after, the IRS filed a tax lien for $665,940 against the claimant, and served a notice of levy on the sheriff. Before the levy was exe​cuted, however, the DEA seized the cash and obtained judicial forfeiture in federal court. The claimant ar​gued that the cash should have gone to the IRS to satisfy the tax lien rather than being for​feited. However, the 9th Circuit held that even though the claimant met the ini​tial test of standing as a claimant, he did not have "Article III standing to as​sert his tax-based claim" be​cause the IRS was not a party to the forfeiture proceed​ings, and thus the claimant failed to show how a decla​ration as to the IRS's priority rights would benefit him. U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989).xe "U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989)."
11th Circuit, en banc, upholds its in rem jurisdic​tion over bulldozer released to claim​ant pending gov​ernment appeal. (880) The district court granted claimant's motion for sum​mary judgment in a forfeiture action against a bulldozer. In or​der to induce the court to release the bulldozer to claimant pending the govern​ment's appeal, claimant filed an af​fidavit promising that he would keep the bulldozer within the court's territorial juris​diction so long as any proceeding in the case was pending. The 11th Circuit upheld its in rem jurisdic​tion over the government's appeal de​spite the release of the bulldozer to claimant. Al​though Circuit prece​dent is split upon whether such a release deprives the court of jurisdiction, such cases are distinguishable. In this case, the court re​leased the bulldozer on the condition that claimant keep the bulldozer within its territorial limits and available for seizure should the government prevail. By doing so, the court "protected its in rem ju​risdiction by making [claimant] its bailee for the bulldozer; in effect it re​tained custody of the res." U.S. v. Four Parcels of Real Property in Greene and Tuscaloosa Counties, 941 F.2d 1428 (11th Cir. 1991) (en banc).xe "U.S. v. Four Parcels of Real Property in Greene and Tuscaloosa Counties, 941 F.2d 1428 (11th Cir. 1991) (en banc)."
Federal Circuit finds DEA agents lacked authority to promise informant percentage of forfeiture proceeds. (880) Plaintiff, an infor​mant, claimed to have entered into a contract with the DEA in which the agency promised to pay her a percentage of any forfeiture proceeds secured by the government as a result of her cooperation. The DEA denied any such promise was made, or if it was that the agents who made it had authority to do so. The Federal Circuit upheld summary judgment for the government, saying that the agents had neither express contracting authority nor “implied actual authority.” To the extent rewarding informants was an integral part of the duties of DEA agents, their authority was limited by the Compre​hensive Forfeiture Act of 1984, 28 U.S.C. §524(c), which does not authorize promises to pay a percentage of all seizures. Judge Newman dissented, urging that plaintiff should be permitted to try to prove the content of government promises. Salles v. U.S., 156 F.3d 1383 (Fed. Ct. 1998).xe "Salles v. U.S., 156 F.3d 1383 (Fed. Ct. 1998)."
D.C. District Court orders claimant to pay attorney’s fees to bank in dispute over proceeds of interlocutory sale of forfeited house. (880) The government filed a civil forfeiture action against a house owned by a convicted narcotics trafficker in the belief that the property was purchased with drug cash. When the claimant owner established that he financed the purchase with a mortgage and cash from an apparently legal source, the government dismissed the forfeiture case. Prior to the dismissal, both the claimant owner and the bank holding the mortgage filed claims to the property, and the property itself was sold at a court-ordered interlocutory sale. After the dismissal, claimant contested the bank’s right to the proceeds of the sale. The district court held in favor of the bank because the amount owed the bank by claimant exceeded the amount of the sale proceeds. As the court said, “Simply put, the Bank has priority over [claimant] regarding the sale proceeds.” The court also ordered claimant to pay the bank’s attorney’s fees under the terms of the original note. U.S. v. One Parcel of Property at 414 Kings Highway, 1999 WL 301700 (D.C.D.C. 1999).xe "U.S. v. One Parcel of Property at 414 Kings Highway, 1999 WL 301700 (D.C.D.C. 1999)."
Massachusetts District Court gives attorney’s lien priority over fine garnishment. (880) Federal agents arrested defendant and seized roughly $8,000 in cash. He was convicted of drug offenses and sentenced to prison and a $10 million fine. The government also brought a civil forfeiture action against the seized cash under 21 U.S.C. §881(a)(6). The forfeiture action was settled, with the government agreeing to return half the money (approximately $4,000) to defendant. Before the $4,000 was returned to defendant, however, the government sought to garnish the money in partial satisfaction of the $10 million fine. Defendant’s attorney, who had represented him in the criminal trial and negotiated the forfeiture settlement, asserted that his attorney’s lien for unpaid attorney’s fees took precedence over the government’s garnishment, and the court agreed. It found that a criminal fine is, under 18 U.S.C. §3613(a), a lien on all property of the defendant. The priority of a lien created by the fine and all other liens is established by §6323 of the Internal Revenue Code. Here, the attorney’s lien had “super-priority” status and conferred a superior right to the $4,000. U.S. v. Murray, 963 F.Supp.2d 52 (D. Mass. 1997).xe "U.S. v. Murray, 963 F.Supp.2d 52 (D. Mass. 1997)."
Massachusetts District Court says forfeiture settlement did not bar using seized funds to pay fine. (880) Federal agents arrested defendant on federal drug charges and seized roughly $8,000 in cash. Defendant was convicted of narcotics offenses; the sentence included a term of imprisonment and a $10 million fine. The government also brought a civil forfeiture action against the seized cash under 21 U.S.C. §881(a)(6). This suit was settled, with the government agreeing to return half the money (about $4,000) to defendant. Before the $4,000 was returned, however, the government sought to garnish the money to make a partial satisfaction of the $10 million fine. Defendant argued that the settlement of the civil forfeiture suit was res judicata as to any government claim to the settlement proceeds. The district court held otherwise, ruling that the forfeiture and garnishment were not identical causes of action, and thus the government could proceed against the $4,000. (However, the court went on to hold that defendant’s attorney had a superior claim to the funds for attorney’s fees.) U.S. v. Murray, 963 F.Supp.2d 52 (D. Mass. 1997).xe "U.S. v. Murray, 963 F.Supp.2d 52 (D. Mass. 1997)."
N.Y. District Court holds government has burden to show return of seized cash to owner was legitimate. (880) Defendant was convicted of conspiracy to possess money stolen in a $7.4 million Brinks robbery. The government seized more than $2 million in cash from defendant’s house and an apartment he leased, and later returned the cash to Brinks. Defendant contested the return of $183,000 of this money, contending that the government failed to show that it was proceeds of the robbery. Because the criminal case was concluded, the district court treated defendant’s motion as a civil complaint. It held that when, following a criminal trial, the government retains or returns to its putative owner property seized during the criminal investigation, the government bears the burden of proving “by a preponderance of the evidence that it had a legitimate reason to turn the money over to [the victim] and that [defendant] is not entitled to damages.” The court went on to find that the government met its burden, emphasizing evidence and findings in the criminal trial and sentencing. Defendant’s reliance on a “presumption of entitlement arising from his prior possession of the money,” supplemented by an affidavit from his lawyer and several letters was unpersuasive. U.S. v. Moloney, 985 F.Supp. 358 (W.D. N.Y. 1997).xe "U.S. v. Moloney, 985 F.Supp. 358 (W.D. N.Y. 1997)."
New York District Court holds restitution claimants are not entitled to seized funds. (880) A New York bank account was seized as part of a large investment fraud investigation. A criminal prosecution was brought in California, at the conclusion of which a restitution order was entered. Several of the restitution claimants sought disbursement of the New York funds to satisfy their restitution claims. The district court denied the request. Claimants had no ownership interest in the New York funds, and the New York funds were not the property of the defendant in whose case restitution was ordered. U.S. v. Contents of Brokerage Account No. 519-40681-1-9-524, 1997 WL 786949 (S.D.N.Y. 1997) (not reported in F.Supp.).xe "U.S. v. Contents of Brokerage Account No. 519-40681-1-9-524, 1997 WL 786949 (S.D.N.Y. 1997) (not reported in F.Supp.)."
New York District Court reduces restitution by amount of forfeiture proceeds paid to victims. (880) Defendant was convicted of various financial crimes and ordered to pay $200 million in restitution to five defrauded banks. In addition, his residence was forfeited to the government. The district court ordered that the amount of restitution be reduced by any sums received by the banks from the sale of the forfeited home. U.S. v. Harris, 60 F.Supp.2d 169 (S.D. N.Y. 1999)xe "U.S. v. Harris, 60 F.Supp.2d 169 (S.D. N.Y. 1999)" 

Pennsylvania District Court asserts author​ity to appoint trustee to preserve corpor​ation’s forfeited assets. (880) Defendant was convicted of RICO, mail fraud, wire fraud, and money laundering and 100% of the stock in his insurance company was ordered criminally forfeited. The district court appointed a receiver to assure that the assets of the corporation were protected. When former officers, directors, and employees of the company sought indemnifica​tion from the company’s assets for their own legal expenses in defending against the criminal investiga​tion, the trustee denied their requests. The district court approved the denial because payments for attorneys’ fees would dissipate the corporation’s assets and reduce the value of the interest forfeited to the United States. U.S. v. Stewart, 1998 WL 472466 (E.D. Pa. 1998) (not reported in F.Supp.).xe "U.S. v. Stewart, 1998 WL 472466 (E.D. Pa. 1998) (not reported in F.Supp.)."
Pennsylvania District Court says forfeiture challenge moot where proceeds applied to restitution. (880) Claimant moved to set aside the forfeiture of his BMW automobile. The admitted that it had provided inadequate notice of the original administrative forfeiture, but then, in a court-ordered hearing on the merits, established probable cause for the forfeiture. The district court also found, in effect, that claimant’s challenge to the forfeiture was doomed from the outset because claimant was subject to a restitution order in the underlying criminal case and the government gave the proceeds of the sale of the forfeited BMW to the victims. U.S. v. Watts, 1999 WL 493786 (E.D. Pa. 1999) (not reported in F.Supp.).xe "U.S. v. Watts, 1999 WL 493786 (E.D. Pa. 1999) (not reported in F.Supp.)."
Texas District Court says state lawsuit for return of adoptively forfeited funds was properly removed. (880) Drug investigators from Henderson County, Texas executed a state drug search warrant at plaintiff’s residence and seized $19,867 in cash, including two marked bills that had earlier been paid to plaintiff by an informant to purchase cocaine. The county authorities obtained a state court order transferring the money to the U.S. for forfeiture. The DEA provided proper notice to plaintiff and his lawyer, then forfeited the money when no response was received within the prescribed period. Plaintiff filed a lawsuit in Texas state court contesting the forfeiture and naming both state and federal defendants. The U.S. district court granted the federal defendants’ motion to remove the matter because “it could have been originally brought in federal court. 28 U.S.C. §1441(a).” Moreover, subject matter jurisdiction existed because the suit “clearly challenges official acts of the DEA as an agency of the United States.” Hawkins v. Henderson County, et al., 22 F.Supp.2d 513 (E.D. Texas 1998).xe "Hawkins v. Henderson County, et al., 22 F.Supp.2d 513 (E.D. Texas 1998)."
Court of Claims rejects informant’s bid for cut of forfeiture proceeds. (880) A drug informant who assisted the government in prosecuting a drug smuggler and in forfeiting the smuggler’s assets contended that he was entitled to 25% of the value of the forfeited property. The informant relied on 19 U.S.C. §1619, which provides for compensation of customs informants. The court agreed that §1619 is a “money-mandating statute” pursuant to which a Tucker Act claim for compensation may be brought. However, §1619 only applies to forfeitures accomplished under customs statutes; it does not apply to drug forfeitures under Title 21. Because the forfeitures at issue here were drug forfeitures, the informant could not avail himself of §1619. The claim for compensation was dismissed. Emmens v. U.S., 44 Fed.Cl. 524 (Fed.Cl. 1999).xe "Emmens v. U.S., 44 Fed.Cl. 524 (Fed.Cl. 1999)."
Court of Claims denies informant’s claim for share of seized assets because DEA agents lacked contracting authority. (880) Plaintiff worked for nearly a decade as an informant for the DEA under an agreement that paid him a salary, expenses, a bounty on each kilogram of drugs seized, and a percentage of cash forfeited during investigations on which he worked. Plaintiff claimed that the DEA agreed to pay him 25% of the cash forfeited and that in three cases the agency did not fulfill this part of the agreement. The U.S. Court of Federal Claims dismissed the portion of plaintiff’s suit founded 28 U.S.C. §524 for want of jurisdiction; payment of rewards under this statute is discretionary, and thus the statute is not “money mandating” within the meaning of the Tucker Act, 28 U.S.C. §1491. The court dismissed the remainder of plaintiff’s claims because the DEA officials with whom plaintiff dealt lacked either express or implied actual contracting authority to ake agreements of the type alleged. The court emphasized that, although it is sufficient in private contracts to show apparent authority to bind the principal, in suits against the United States, the plaintiff must prove the government agent in question had actual authority to bind the United States. Khairallah v. U.S., 43 Fed.Cl. 57 (Fed. Cl. 1999).xe "Khairallah v. U.S., 43 Fed.Cl. 57 (Fed. Cl. 1999)." 

Claims Court finds informant who assisted in drug seizures not entitled to reward under customs laws. (880) Plaintiff was an informant for state and federal agencies whose cooperation led to drug arrests and the seizure of vehicles and a quantity of cash. Believing himself entitled to a monetary reward, plaintiff filed a complaint with the U.S. Court of Federal Claims seeking 25% of the value of all assets seized as a result of information he provided. The court found that, unlike rewards for customs seizures under 19 U.S.C. §1619, awards under the narcotics laws pursuant to 21 U.S.C. §886(a) are discretionary with the executive branch. Accordingly, because plaintiff was involved exclusively with narcotics cases, he had no cause of action under a “money-mandating” statute and thus failed to state a claim upon which relief could be granted. Sarlund v. U.S., 39 Fed.Cl. 803 (Fed. Cl. 1998).xe "Sarlund v. U.S., 39 Fed.Cl. 803 (Fed. Cl. 1998)."

xe "Emmens v. U.S., 44 Fed.Cl. 524 (Fed.Cl. 1999)."
Claims Court has jurisdiction over challenge to government’s sale of forfeited assets. (880) Defendant pleaded guilty to RICO violations and agreed to forfeit $1,000,000. By plea agreement, he surrendered to the government specified property which was to be sold and the proceeds applied to the forfeiture obligation. When the property fetched less than $1 million and the government sought to collect the outstanding balance, defendant sued claiming that the government breached an obligation of good faith in liquidating the property at far less than its market value. The district court found the defendant had no standing to assert an interest in the property itself or to contest the final order of forfeiture; however, he would have standing to sue the government for breach of its contractual obligations under the plea agreement. Nonetheless, any such suit would have to be brought in the Federal Court of Claims, rather than the district court, because defendant’s requested remedy was an award of money damages. U.S. v. Zinner, 1998 WL 437270 (E.D. Pa. 1998) (not reported in F.Supp.).xe "U.S. v. Zinner, 1998 WL 437270 (E.D. Pa. 1998) (not reported in F.Supp.)."
Court of Claims dismisses claim for informant’s reward as beyond statute of limitations. (880) In 1991, claimant filed an administrative claim with the DEA seeking an informant’s reward for information he allegedly provided federal agents in connection with a marijuana seizure in 1976. After the DEA and the U.S. Customs Service denied administrative claims, claimant filed an action in the U.S. Court of Federal Claims. The Court of Claims dismissed the case due to a number of deficiencies, notable among them the fact that the claim was filed at least nine years past the applicable six-year statute of limitations. Pomeroy v. U.S., 39 Fed.Cl. 205 (U.S. Ct. of Fed. Claims 1997).xe "Pomeroy v. U.S., 39 Fed.Cl. 205 (U.S. Ct. of Fed. Claims 1997)."
Pennsylvania District Court says only Federal Claims Court finds FBI fulfilled its alleged contract to pay informant a percentage of forfeited assets. (880) Plaintiff was convicted of cocaine trafficking and became a government informant. The government promised to make his cooperation known to the sentencing judge, and did so. The government also paid plaintiff for his expenses, and a lump sum of $100,000. Unsatisfied, plaintiff sued, claiming that the FBI had promised to pay him “up to 25% of the money and assets seized as a result of his services.” The Court of Claims decided that the federal agents who purportedly made the oral representations at issue had no authority to bind the government to such a contract. Moreover, said the court, even if a binding contract existed, the government fulfilled it. According to plaintiff, the agreement was to pay “up to 25%” of all assets seized. Therefore the payment of any amount of money satisfied the government’s obligation, and here the U.S. had paid $100,000. The court granted summary judgment for the government. Rob Roy v. U.S., 38 Fed.Cl. 184 (U.S. Ct. of Fed. Claims 1997).
