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§510 Pretrial Seizure or Restraint of Property



Supreme Court holds that court may freeze assets upon a showing of probable cause to believe they are for​feit​able. (510) Writing for a 5-4 majority of the Supreme Court, Justice White held that 21 U.S.C. §853 autho​rizes a district court to enter a pretrial order freezing assets in the de​fendant's possession even when the defendant seeks to use those as​sets to pay an attor​ney to defend him in a criminal case. Before entering such an order, however, the court must find probable cause to believe that the as​sets are for​feitable. Justices Blackmun, Brennan, Mar​shall and Stevens dis​sented. U.S. v. Monsanto, 491 U.S. 600, 109 S.Ct. 2657 (1989). xe "U.S. v. Monsanto, 491 U.S. 600, 109 S.Ct. 2657 (1989). "
1st Circuit permits third party to participate in restraining order proceedings under §853(e). (510) The government sought civil forfeiture of certain real properties, claiming that a drug dealer had purchased the property with drug proceeds and made a relative a straw owner. The government later indicted the drug dealer on drug charges, and sought criminal forfeiture of the properties under 21 U.S.C. §853. It agreed to dismiss the civil actions with prejudice. The government then moved to restrain all of the properties in the criminal forfeiture count. The relative moved, on res judicata grounds, to dismiss the properties from the indictment. The First Circuit held that §853(e) allows a third party claiming an interest in property to participate in restraining order proceedings. Although §853(k) bars pre-forfeiture actions by third parties, §853(e) is an exception. It allows any person appearing to have an interest in the property to participate in a restraining order hearing. However, the third party may not use the restraining order proceeding to attack the indictment itself. To challenge the forfeitability of the property, the relative must await entry of a forfeiture order and petition for a hearing under §853(n)(2). U.S. v. Real Property in Waterboro, 64 F.3d 752 (1st Cir. 1995).xe "U.S. v. Real Property in Waterboro, 64 F.3d 752 (1st Cir. 1995)."
2nd Circuit Court of Appeal vacates pretrial restraining order because Civil Asset Forfeiture Reform Act section authorizing criminal forfeiture as punishment for any act for which civil forfeiture is authorized does not authorize pretrial restraint of forfeitable assets. (510) Defendants were indicted on charges of securities, mail, and wire fraud. The district court granted the government's motion for an ex parte order for pretrial restraint of one defendant's assets pursuant to 28 U.S.C. §2461(c), enacted as part of CAFRA. Section 2461(c) provides that if a forfeiture of property is authorized in connection with a violation of federal law charged in an indictment or information, but no specific statutory provision is made for criminal forfeiture upon conviction, the government may seek criminal forfeiture in the indictment or information, in accordance with the procedures set forth in 21 U.S.C. §853. Subsection (e) of Section 853 authorizes, post-indictment, pretrial "Protective Orders" to restrain a defendant’s potentially forfeitable assets. The government argued that because Section 2461(c) incorporates all of Section 853, except subsection (d), Congress must have intended to include all other subsections of Section 853. The defendant, on the other hand, argued that Section 2461(c) authorizes "forfeiture" "in accordance with the procedures" set out in Section 853 only "upon conviction," and thus there was a need to exclude Section 853(d) explicitly because it establishes a rebuttable presumption that certain property is subject to forfeiture. The 2d Circuit agreed and reversed, holding that the term "forfeiture," as used in Section 2461(c), cannot include pretrial restraint because forfeiture constitutes punishment for a crime and necessarily occurs post-conviction. Pretrial restraint, which the Supreme Court has dubbed as a " 'nuclear weapon' of the law," is a severe remedy that is the exception, not the rule. U.S. v. Razmilovic, 419 F.3d 134 (2d Cir. Aug 17, 2005).

2nd Circuit holds RICO does not authorize pre-trial restraint of substitute assets. (510) In January 1998, John Gotti and other alleged members of the Gambino organized crime family were indicted on racketeering charges. The government sought pretrial restraint of the proceeds of the racketeering activity, as well as substitute property to be forfeited if the proceeds proved impossible to locate. The Second Circuit upheld the ruling of the district court that the RICO forfeiture statute, 18 U.S.C. §1963(m), permits pre-trial restraint of racketeering proceeds, but not substitute assets. The court adopted a plain language approach to statutory construction and concluded that, while Congress’ broad remedial purposes might have been better served if pre-trial restraint of substitute assets were authorized, the statutory language did not permit that result. The court found that its previous opinion in U.S. v. Regan, 858 F.2d 115 (2d Cir. 1988), which intimated that pre-trial restraint of substitute assets might be acceptable in RICO cases, should be restricted to its facts. U.S. v. Gotti, 155 F.3d 144 (2d Cir. 1998).xe "U.S. v. Gotti, 155 F.3d 144 (2d Cir. 1998)."
2nd Circuit reverses order permitting gov​ernment to conduct an interlocu​tory sale of claimants' house. (510) In a civil forfei​ture action against claimants' home, the dis​trict court permitted an in​terlocutory sale of the property, with the proceeds of the sale to be held in escrow pending resolution of the forfeiture is​sues. The 2nd Circuit reversed, since the district court did not make any findings of fact or mention any of the factors listed in Supplemental Rule E(9)(b) for the in​terlocutory sale of seized prop​erty. Rule E(9)(b) allows a court to order an inter​locutory sale of seized property if the prop​erty is perish​able or liable to deterioration, if the ex​pense of keeping the property is exces​sive, or if there is un​reasonable delay in se​curing the release of the prop​erty. Al​though a building is subject to deprecia​tion, real prop​erty is not, and there was no finding that the home was deterio​rating while in custody. Moreover, the $675,000 sale price was too low given a four-month old appraisal valuing the property at $910,000. The government's expense of $22,000 for maintenance and re​pair during a four year period was not exces​sive. Any delay was principally the fault of the government. U.S. v. Espos​ito, 970 F.2d 1156 (2d Cir. 1992).xe "U.S. v. Espos​ito, 970 F.2d 1156 (2d Cir. 1992)."
2nd Circuit scrutinizes government's att​empts to ob​tain concessions from defendant in re​turn for releasing seized funds. (510) The prosecutor advised defendant's counsel that it would release seized funds to pay defen​dant's legal fees only if defendant's counsel agreed to an early trial date. Defendant argued that he was denied effective assistance of counsel based on counsel's con​flict of interest. Since the trial judge ultimately set a late trial date, the 2nd Circuit denied this claim, but noted that a trial court must "scrutinize with utmost care any effort by the Government to use its control of seized funds in negotiating with de​fense." For such a ne​gotiation to be valid, the informed consent of the defendant must be obtained on the record. U.S. v. Mar​quez, 909 F.2d 738 (2d Cir. 1990).xe "U.S. v. Mar​quez, 909 F.2d 738 (2d Cir. 1990)."
4th Circuit holds that court may enjoin dispo​sition of substitute assets belonging to fugitive RICO defendant. (510) De​fendant was in​dicted on various RICO viola​tions which caused the failure of a savings and loan asso​ciation. The in​dictment charged defendant and others with transferring $22,000,000 to Swiss bank accounts. Defendant fled the country, but later wired $500,000 to an accomplice in the United States. The district court found that the stolen RICO funds were not the source of wired money, and therefore it had no jurisdiction to en​join the disposition of the funds pending trial. The 4th Circuit disagreed, ruling that the district court did have jurisdic​tion to enjoin the disposi​tion of the wired funds. Under the RICO forfeiture statute, a money judgment can be satisfied out of any of the defen​dant's assets. The possession of the wired funds by defen​dant's accomplice did not defeat the government's right to those funds, since the accomplice was not a bona fide pur​chaser for value. The 4th Circuit also rejected the accom​plice's ar​gument that the continued restraint of the funds vi​olated her 6th Amend​ment right to counsel and due process. In Re Assets of Billman, 915 F.2d 916 (4th Cir. 1990).xe "In Re Assets of Billman, 915 F.2d 916 (4th Cir. 1990)."
 SEQ CHAPTER \h \r 1Fifth Circuit holds that family of victims of terrorism holding civil money judgment against Hamas were simply judgment creditors, and thus cannot appeal a criminal restraining order against assets, but must wait for resolution of criminal forfeiture case and seek relief in ancillary proceedings. (510) The family of a husband and wife who were killed during a terrorist attack obtained a $116,409,123 default judgment against Hamas pursuant to the civil provisions of the Antiterrorism Act of 1991. The district court determined that its judgment was enforceable against the assets of the Holy Land Foundation for Relief and Development (“HLF”). Based on this judgment, federal district courts in New York, South Carolina, and Washington issued writs of execution against HLF that the victims’ family alleged were levied on or before September 13, 2004. Two months earlier, the government indicted HLF in the Northern District of Texas for providing material support of a terrorist organization, tax evasion, and money laundering, and sought forfeiture of HLF property. To preserve HLF's assets in the event of a conviction, the government sought a restraining order on September 24, 2004. The district court issued that order ex parte pursuant to 21 U.S.C. §853(e)(1)(A), indefinitely freezing the assets of HLF and its financial agents, including the bank accounts in New York, South Carolina and Washington. The victims’ family were suddenly unable to obtain the funds upon which they levied, and which they believed belonged to them, and appealed the restraining order, alleging that it was entered without providing them adequate notice or a fair opportunity to be heard. The panel vacated the restraining order and remanded the case to district court for any further proceedings. Sitting en banc, the Fifth Circuit first considered the government’s argument that the family must pursue their interest in HLF's property in accordance with the scheme set out in the federal criminal forfeiture statute, and wait until HLF's criminal trial is over and, if HLF is convicted, assert their interest in a post-trial hearing in the district court. Citing precedent in the circuit, the family argued that they have a right to appeal the restraining order rather than resort to the §853 hearing. The Court overruled that precedent and held that when the Government is seeking forfeiture and secures an indictment based on probable cause, a court may issue a restraining order without prior notice or a hearing. In some cases, due process will require that the district court then promptly hold a hearing at which the property owner can contest the restraining order, without waiting until trial to do so. To determine when such a hearing is required, the court must consider three factors: 1) the private interest that will be affected by the restraint; 2) the risk of an erroneous deprivation of such interest through the procedures used, and the value of additional procedural safeguards; and 3) the government's interest, including the burdens that the hearing would entail. A property owner's interest is particularly great when he or she needs the restrained assets to pay for legal defense on associated criminal charges, or to cover ordinary and reasonable living expenses. In this case, however, the court found that the family had no perfected property interest in the subject accounts, and thus the private interest affected by the restraint in the case was minimal at best. Accordingly, they did not have any right to request a hearing at that time, or to appeal the district court's restraining order. They were simply judgment creditors, and while they may have a viable third-party claim on the assets of HLF, there currently was no legal basis for them to appeal a restraining order on those assets. The relevant law is in the criminal forfeiture statute, which lays out a detailed scheme by which third-party claimants can assert their interest in restrained assets. If HLF is ultimately convicted and its assets are forfeited to the government, they will receive notice and at that time they may petition the court for a hearing. U.S. v. Holy Land Foundation for Relief and Development, 2007 WL 2045448 (5th Cir. 2007) (July 18, 2007). 

5th Circuit rules §853 does not permit pre​trial re​straint of substitute assets. (510) The 5th Circuit held that 21 U.S.C. §853(e) does not authorize the pretrial re​straint of substitute assets. It permits a re​straining order only against property de​scribed in §853(a), and that §does not include substitute assets. Section 853(p) allows the forfeiture of substitute property if the property in subsection (a) is unavailable for certain reasons. U.S. v. Floyd, 992 F.2d 498 (5th Cir. 1993).xe "U.S. v. Floyd, 992 F.2d 498 (5th Cir. 1993)."
5th Circuit permits pretrial restraint of as​sets to be appealed as injunction. (510) The district court partially granted the gov​ernment's pretrial motion for an order re​straining certain substitute assets of de​fendant. Both the government and defendant ap​pealed. The 5th Circuit ruled that it had jurisdiction under 28 U.S.C. §1292(a)(1) to consider the appeals. Pretrial asset re​straining orders are appealable as "injunctions." The court rejected defendant's claim that jurisdiction extended to his claim that count 10 of the indictment failed to state an offense. The suffi​ciency of the indictment could be examined ade​quately in any appeal from a final judgment. U.S. v. Floyd, 992 F.2d 498 (5th Cir. 1993).xe "U.S. v. Floyd, 992 F.2d 498 (5th Cir. 1993)."
5th Circuit upholds restraining order per​mitting operation of business but directing certain pro​ceeds to be deliv​ered to gov​ernment until trial. (510) Defendant and others were indicted on racke​teering charges. The government obtained an ex parte re​straining order pursuant to 18 U.S.C. §1963(d), which prohibited all the defendants and their unindicted corporations from trans​ferring any assets owned by them. The order directed that weekly payments to defendant from the 1989 sale of four businesses be turned over to the gov​ernment and held until forfeitable upon conviction. The order ex​pressly permit​ted the remaining businesses to stay in operation. The 5th Circuit rejected sev​eral constitu​tional challenges to the va​lidity of the re​straining or​der. Since the or​der permitted the busi​nesses to op​erate in a normal business manner, in​cluding the sell​ing of obscene materials, the order did not consti​tute an imper​missible prior restraint of 1st Amend​ment activity. Defendant was not denied procedural due process. Finally, the fact that the re​straining order bound unindicted corporations did not render it imper​missibly overbroad. U.S. v. Jenkins, 974 F.2d 32 (5th Cir. 1992).xe "U.S. v. Jenkins, 974 F.2d 32 (5th Cir. 1992)."
5th Circuit affirms that there was probable cause as to crime and for​feitability of property. (510) Defendant moved before trial for the re​turn of ap​proximately $75,000 in cash seized from him after he was arrested for attempting to purchase cocaine in a "reverse sting" operation. The district court referred the matter to a magistrate to conduct a hearing to determine probable cause as to both the commission of a narcotics offense and the forfeitabil​ity of the money. The 5th Circuit affirmed the magis​trate's determina​tion that there was probable cause. Defen​dant had thousands of dollars in cash stored and packaged in exactly the same way, $20,000 of which he used to pay for the co​caine in the instant offense. He had no le​gitimate employment and ad​mitted that he sold cocaine for years. The $42,000 seized from a warehouse was just over the amount defendant needed to complete the next phase of the drug deal he had discussed with the under​cover agent. U.S. v. Ivy, 973 F.2d 1184 (5th Cir. 1992).xe "U.S. v. Ivy, 973 F.2d 1184 (5th Cir. 1992)."
5th Circuit upholds seizure of property al​leged to be in vi​olation of food and drug laws. (510) The gov​ernment ap​plied to the district court for a warrant to seize property al​leged to be in violation of the Federal Food, Drug, and Cos​metic Act. After the warrant was issued, another judge in the same district court re​scinded the seizure and or​dered the re​turn of the prop​erty. Despite claimant's con​tention that the seizure was based upon inaccu​rate factual informa​tion, the 5th Cir​cuit upheld the seizure, ruling that when a com​plaint which complies with the provi​sions of the admi​ralty rules seeks for​feiture of articles of property alleged to be in violation of the federal food and drug laws, the gov​ernment is entitled to se​cure a warrant and main​tain its seizure on the property until a court hears the mer​its of the conflicting claim. To bal​ance a claimant's due process rights with the interests of public health, a hearing on the merits should be scheduled at the promptest date possible considering the court's emer​gency calendar and the ability of the parties to prepare and present the contro​versy to the court. U.S. v. Pro​plast II, 946 F.2d 422 (5th Cir. 1991).xe "U.S. v. Pro​plast II, 946 F.2d 422 (5th Cir. 1991)."
Sixth Circuit holds that grand jury indictment supplied basic showing of probable cause that assets were forfeitable and adversarial hearing as to probable cause not required. (510) The defendant alleged that the district court violated his Sixth Amendment right to counsel of his choice by freezing his assets immediately following indictment, thereby preventing him from using his own assets to pay for his defense. On appeal, the defendant contended that the government failed to establish probable cause that the restrained assets were traceable to the offenses in the indictment, because the district court did not hold an adversarial hearing or otherwise require the government to prove traceability before granting the motion to freeze assets. The Sixth Circuit held that although the Sixth Amendment grants a defendant the right to obtain counsel of his choice, this right “does not extend beyond the individual's right to spend his own legitimate, nonforfeitable assets,” and that the Supreme Court has held that a defendant's assets may be restrained prior to trial as long as they are restrained based on a finding of probable cause to believe that the assets are subject to forfeiture. In this case, the indictment listed approximately $104 million as the amount involved in the money-laundering scheme and thus subject to forfeiture, and the grand jury found probable cause for all of the allegations listed in the indictment, including conspiracy to commit money laundering involving $104 million. The court thus held that government made a basic showing of probable cause justifying restraint of the defendant’s assets. On appeal, the defendant’s principal complaint was that the district court did not go beyond the allegations in the indictment and specifically hold an adversarial hearing to determine whether there was probable cause to conclude that the assets were subject to forfeiture. The record, however, indicated that in response to the defendant's motion to dissolve the restraining order or to hold an adversarial hearing, the district court held a hearing for the limited purpose of having the defendant make both a further showing of his need for the assets and a prima facie showing that the assets were erroneously restrained. The court also had instructed the government to present its evidence regarding probable cause to believe the assets were subject to forfeiture. Thus, although not necessarily required, a hearing was in fact held and the defendant was not prejudiced. U.S. v. Jamieson, ___ F.3d ___, 2005 WL 2806425 (6th Cir. Ohio) (Oct 28, 2005).

7th Circuit holds pretrial restraining order may be subject to interlocutory appeal. (510) Defendant was indicted for fraud and money laundering in connection with his operation of a number of hospice facilities. The government seized and obtained a pretrial restraining order against $20 million in assets. Defendant filed an interlocutory appeal. The Seventh Circuit agreed with the Fifth and Ninth Circuits, see U.S. v. Floyd, 992 F.2d 498, 500 (5th Cir. 1993), and U.S. v. Ripinsky, 20 F.3d 359, 361 (9th Cir. 1994), and concluded that it had jurisdiction to entertain an immediate appeal of such a restraining order. U.S. v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998).xe "U.S. v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998)."
7th Circuit rules that property may be seized pretrial in money laundering case not involving drugs. (510) A defendant indicted for fraud and money laundering in connection with his operation of hospice facilities contested the post-indictment, pretrial restrain​ing order against $20 million of his assets. He noted that the money laundering forfeiture statute, 18 U.S.C. §982(b)(1), provides that property seized under the authority of §982(a)(1) “shall be governed” by the provisions of 21 U.S.C. §853, which pertains to property involved in drug offenses. Section 853 sets out the procedures for obtaining a pretrial restraining order upon which the government relied in this case. Thus, argued defendant, only property that was connected both with money laundering and drug crimes could be restrained pretrial. The Seventh Circuit rejected this argument, finding that the cross-reference in the money laundering statute to the procedures in §853 of the drug statutes was merely a shorthand way of incorporating the procedures set out in detail in the drug statute. U.S. v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998).xe "U.S. v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998)."
7th Circuit defers deciding if defendant is entitled to post-indictment hearing to chal​lenge restraining order. (510) The government obtained a post-indictment, pretrial restraining order against $20 million in assets of a defendant charged with fraud and money laundering in connection with the operation of hospice facilities. Defendant argued that he was entitled to a post-indictment hearing where the govern​ment would be obliged to introduce evidence supporting the allegations in the indictment. The Seventh Circuit discussed the issue briefly, but concluded that it was not properly presented for decision on this record. U.S. v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998).xe "U.S. v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998)."
7th Circuit says court may not issue pretrial restraining order against non-party. (510) The district court issued a post-indictment, pretrial restraining order against $20 million in assets allegedly forfeitable in connection with fraud by the operator of hospice facilities. The order purported to bind not only the defendant himself, but also non-parties such as defen​dant’s wife. The Seventh Circuit ruled that the lower court had no authority to enjoin persons over whom it had no personal jurisdiction. Such persons would, however, be subject to contempt sanctions if it were proven that they colluded with a defendant to defeat a valid order binding the defendant. U.S. v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998).xe "U.S. v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998)."
8th Circuit rejects pretrial restraint of sub​sti​tute assets under §982. (510) The govern​ment obtained a restraining order prohibiting defen​dants from alienating certain property during the pendency of a criminal prosecution, up to an amount sufficient to substitute for the assets defendants had allegedly obtained by fraud. The Eighth Circuit vacated the restraining order, finding that 21 U.S.C. §982 did not authorize the pretrial restraint of substitute assets. In cases of mail fraud, §982(b)(1)(B) provides that forfeiture shall be governed by certain sub​sec​tions of §853. Section 853(e)(1) only authorizes pretrial restraint of property associated with the crime. Subsection (p) allows the government to reach substitute assets after conviction. U.S. v. Field, 62 F.3d 246 (8th Cir. 1995).xe "U.S. v. Field, 62 F.3d 246 (8th Cir. 1995)."
Ninth Circuit holds that although government could seek forfeiture for alleged fraud, the assets of the charity run by the defendant were not (proceeds( of his fraud. (510, 560) Defendant, president and chairman of the board of a large nonprofit corporation, Unity House, Inc., was indicted for mail and wire fraud, among other crimes. At the time, Unity House had listed assets of approximately $42,000,000, and had board members, officers, and a corporate counsel and provided various legitimate services. The government's theory was that the defendant, through fraud, gained control over the entire corporation in violation of the rights of its members, and engaged in self-dealing transactions, such as loans by Unity House to corporations in which he had a stake. The government asserted that the defendant schemed to gain control of the entire corporation and its assets, those assets are the "proceeds" of his alleged mail and wire fraud and are thus subject to forfeiture under 28 U.S.C. (2461(c) and 18 U.S.C. (981(a)(1)(C). In entering a preliminary injunction freezing the assets of Unity House and appointing a receiver to take control of its operations, the district court noted that there was an avenue for any innocent parties who claim a right to the property subject to forfeiture to assert those claims. The defendant appealed the interlocutory injunction. On appeal, the court first found that a provision of the Civil Asset Forfeiture Reform Act of 2000 ("CAFRA"), 28 U.S.C. (( 2461(c), increased the government's authority to seek criminal forfeiture whenever 1) civil forfeiture of the property in issue is authorized, and 2) there is "no specific statutory provision" allowing criminal forfeiture for the charged offense, and both requirements were satisfied in that case. However, the court agreed with the defendant that the government failed to show probable cause to believe that the assets of Unity House were "proceeds" of the defendant(s alleged mail or wire fraud, at most showing the defendant schemed to gain control of the assets of Unity House for his personal use. The government could not show that assets as they were acquired and held by Unity House were derived from mail or wire fraud charged in the indictment or that the defendant deposited any ill-gotten gains in Unity House. All of the seized assets, including bank accounts and real property, were owned by Unity House, which continued to be a nonprofit corporation operating under a state charter, and Unity House continued to engage in substantial operations not affected by any mail or wire fraud alleged to have been committed by the defendant. Although the defendant's control of Unity House may have enabled him to misappropriate some of its assets, the government was not pursuing any such assets in his hands, where they could qualify as "proceeds" that he "obtained." The court therefore vacated the preliminary injunction. U.S. v. Rutledge, 437 F.3d 917 (9th Cir. 2006) (Feb 14, 2006).

9th Circuit affirms pretrial restraining order against assets of employee stock ownership plan. (510) The government obtained a preliminary injunction pursuant to 21 U.S.C. §853(e)(1), enjoining alienation of the assets of an employee stock ownership plan (ESOP). The trustee of the ESOP appealed, but the Ninth Circuit affirmed the preliminary injunction. The district court, at the trustee’s request, had modified the order to protect the interests of employees not charged with any crime. Moreover, the injunction did not appear to affect routine management of assets remaining under the trustee’s control. The restraining order was appropriate to preserve the availability of assets for criminal forfeiture. U.S. v. Sumitomo Bank, 162 F.3d 1171 (9th Cir. 1998) (table) (unpublished).xe "U.S. v. Sumitomo Bank, 162 F.3d 1171 (9th Cir. 1998) (table) (unpublished)."
9th Circuit says government need not preserve criminally indicted property. (510) Defendant filed a motion under 28 U.S.C. §2465 for return of property criminally forfeited under 21 U.S.C. §853. He alleged that the district court should have exercised its equitable power to make him whole because the govern​ment violated a supposed duty to preserve the availability of all property listed in the indictment pending the entry of an order of forfeiture. Specifically, he contended that the government was required to seek a restraining order to prevent mortgage holders from foreclos​ing on the property when defendant failed to make mortgage payments after his arrest. The Ninth Circuit held that nothing in the language of 21 U.S.C. §853(e) required the government to seek such an order, and that the district court would not have been obligated to grant such an order if sought. Absent a restraining order, the mortgage holders were free to foreclose. U.S. v. McCullough, 142 F.3d 446 (9th Cir. 1998) (table) (unpublished).xe "U.S. v. McCullough, 142 F.3d 446 (9th Cir. 1998) (table) (unpublished)."
9th Circuit says government may not restrain substitute assets before conviction. (510) It is clear that upon conviction the government may seize substitute assets if the forfeitable assets are unavailable. But the 9th Circuit held that 18 U.S.C. §982(e) does not authorize the pretrial restraint of substitute assets. The court thus followed In re Assets of Martin, 1 F.3d 1351 (3d Cir. 1993) and U.S. v. Floyd, 992 F.2d 498 (5th Cir. 1993), and disagreed with In re Billman, 915 F.2d 916 (4th Cir. 1990), cert. denied, 111 S.Ct. 2258 (1991), and U.S. v. Regan, 858 F.2d 115 (2d Cir. 1988). Accordingly, the district court was ordered to vacate its order restraining substitute assets prior to trial. U.S. v. Ripinsky, 20 F.3d 357 (9th Cir. 1994).xe "U.S. v. Ripinsky, 20 F.3d 357 (9th Cir. 1994)."
9th Circuit holds order freezing bank fraud defen​dant's assets cannot be modi​fied in criminal case despite claim of need for funds to pay attorney’s fees. (510) Defendant was the CEO of a savings and loan that collapsed. The Office of Thrift Supervision filed an ad​ministrative proceeding under 12 U.S.C. 1818, claiming defendant's assets belonged to the bank. The OTS issued restraining orders requiring ap​proval of all expenses greater than $5,000. When defendant was later in​dicted, his lawyers applied to the judge in the criminal proceeding for an order au​thorizing defendant to use his own assets to pay at​torneys fees. The district judge refused, and on ap​peal the 9th Circuit affirmed, holding that the judge in the criminal case had no power to modify the OTS's restraining order. Under §1818, defen​dant could seek judicial review of the restraining or​der in a separate action in which the OTS would be a party. But the district court's authority was limited to taking such steps as appointing counsel under the Criminal Justice Act. U.S. v. Spiegel, 995 F.2d 138 (9th Cir. 1993).xe "U.S. v. Spiegel, 995 F.2d 138 (9th Cir. 1993)."
9th Circuit reverses corporation's convic​tion where asset seizure left it unable to obtain coun​​sel. (510) Unimex, a corpora​tion, was engaged in buying and selling for​eign currency and operating a travel agency. An undercover investigation revealed it was also being used to launder money. All of its assets were seized, and it was convicted of money laundering, along with one of its offi​cers. It was not represented by counsel at trial because a corporation is not entitled to appointed counsel. On appeal, the 9th Cir​cuit reversed, holding that the court should have conducted a pre-seizure hearing to de​termine whether some of the assets of the corporation were legitimate. See U.S. v. Crozier, 777 F.2d 1376 (9th Cir. 1985). The court distinguished the Supreme Court's opinion in Caplin & Drysdale v. U.S., 491 U.S. 617 (1989), on the ground that the de​fendants in that case had a right to appointed counsel. Here, the corporation was deprived of the ability to retain counsel without a prior hearing on whether the seizure was proper. U.S. v. Unimex, Inc., 991 F.2d 546 (9th Cir. 1993).xe "U.S. v. Unimex, Inc., 991 F.2d 546 (9th Cir. 1993)."
9th Circuit holds that pretrial order re​straining assets is appealable as a preliminary injunction. (510) In U.S. v. Crozier, 777 F.2d 1376 (9th Cir. 1985), the 9th Circuit held that pretrial orders restraining assets under 21 U.S.C. §853 must satisfy all of the re​quirements for a preliminary in​junction under Fed. R. Civ. P. 65. Despite the Supreme Court's ruling in U.S. v. U.S. v. Monsanto, 491 U.S. 600, 109 S.Ct. 2657 (1989), the law of the 9th Circuit remains "that in order for a restraining order under §853 to be constitutional, the district court must hold a hear​ing under Rule 65 to determine whether probable cause exists to is​sue an injunction." The district court followed this procedure, and issued a prelimi​nary in​junction freezing the proceeds from the sale of the property pending trial. The 9th Circuit held that the injunc​tion was immediately ap​pealable under 28 U.S.C. §1292(a)(1) regardless of whether it might also be ap​pealable under the "collateral order" doctrine. U.S. v. Roth, 912 F.2d 1131 (9th Cir. 1990).xe "U.S. v. Roth, 912 F.2d 1131 (9th Cir. 1990)."
9th Circuit holds that improper seizure of as​sets did not warrant reversal of conviction. (510) Due process re​quires the district court to hold an immediate hearing on the propriety of a 21 U.S.C. §848(d) restrain​ing order freezing defendant's assets. However the fail​ure to hold a hearing here had nothing to do with the defendant's guilt or innocence on the criminal charges, and therefore did not warrant reversal of the conviction. U.S. v. Ray, 731 F.2d 1361 (9th Cir. 1984).xe "U.S. v. Ray, 731 F.2d 1361 (9th Cir. 1984)."
Tenth Circuit orders removal of criminal lis pendens against substitute properties because government has only a potential and speculative future interest in properties, which cannot mature into an actual interest until after conviction. (510) The defendant was charged with conspiracy to distribute 1,000 kilograms or more of marijuana, and conspiracy to launder money. The superseding indictment contained a criminal forfeiture allegation seeking a money judgment of $158.4 million in proceeds, and listed two pieces of real property titled to the defendant located in Mora County, New Mexico among the substitute assets to be forfeited to satisfy the money judgment. The United States recorded notices of lis pendens on the properties with the Mora County clerk, and filed the notices with the district court. The notices include the language, “The property located in Mora County, New Mexico, was criminally indicted in this case and the United States is seeking the forfeiture of all that lot or parcel of land, together with its buildings, appurtenances, improvements, fixtures, attachments, and easements thereon.” The United States did not attempt to use the criminal forfeiture statute to seek a federal protective order on the Mora properties. Claiming the United States' lis pendens notices on the Mora properties prevented him from liquidating these properties to pay for retained defense counsel, the defendant moved the district court to release his property, which he claimed were purchased well before the initiation of the criminal activity charged in the indictment, and were merely “substitute assets” within the meaning of 21 U.S.C. §853(p). He argued that a due process hearing was required before the United States could effectively freeze those assets. The government argued that a lis pendens is not a legal restraint, but merely functions as a constructive notice to prospective purchasers. Even if a lis pendens were a restraint, however, it argued that substitute assets such as the Mora properties may be restrained consistent with the statutory scheme provided for in §853. The district court denied the motion, and the defendant appealed, adding an argument that, under the New Mexico lis pendens statute, a notice of lis pendens is only proper where the underlying litigation involves a dispute affecting title to the same real property upon which the notice has been filed, and cannot be used to secure a money judgment in an action unrelated to the property upon which the lis pendens has been placed. The government contended that argument was forfeited by his failure to present it to the district court. The 10th Circuit held that although a litigant's failure to raise an argument before the district court generally results in forfeiture on appeal, forfeiture is not jurisdictional. Whether to address the argument despite the litigant's failure to raise it below is subject to this court's discretion based on the circumstances of the individual case, and an exception exists where the argument involves a pure matter of law, no additional findings of fact or presentation of evidence are required for the issue's disposition and both parties had the opportunity to address the issue in their appellate briefing. The court thus exercised its discretion to consider whether the federal government's use of a lis pendens was appropriate under New Mexico law, an issue purely legal in nature and the relevant statutory language and case law dictate a certain result. The facts are not in dispute and there is nothing the trial court could have done to facilitate resolution of the issue. As for the defendant’s substantive argument, the purpose of recording a notice of lis pendens on a piece of real property is to provide constructive notice to subsequent purchasers and encumbrances of litigation affecting the title to the real property. In New Mexico, a lis pendens notice is essentially “a republication of the pleadings filed in the pending judicial proceedings.” Under the New Mexico lis pendens statute, a notice of lis pendens may only be recorded by plaintiffs in actions affecting the title to real estate, and only if the plaintiff pleads a cause of action which involves or affects the title to, or any interest in or a lien upon, specifically described real property.  only substitute property, the government had no interest in the title to or a claim on them at the time of the indictment or the recording of the lis pendens. The government's interest in the properties, if any, is only a potential and speculative future interest. Because that interest cannot mature into an actual interest until after conviction and does not relate back to a pre-conviction date, it cannot satisfy the prerequisites for the recording of a lis pendens. The court accordingly reversed and remanded to the district court with direction to order the lis pendens notices removed. U.S. v. Jarvis, 2007 WL 2421758 (10th Cir. 2007) (August 28, 2007).To be eligible to record a lis pendens notice on a piece of real property, the party recording the notice must assert a present claim or interest in the subject property. The notice is intended to preserve the property rights in existence at the time the litigation commences, but does not create new or additional property rights. A lis pendens also generally cannot be used as a substitute for a prejudgment attachment. However, pursuant to §853(p), forfeiture of substitute property cannot occur until after the defendant's conviction and a determination by the trial court that the defendant's act or omission resulted in the court's inability to reach §853(a) assets. Unlike the pre-conviction interest the government may claim in tainted §853(a) property, §853© does not explicitly authorize the United States to claim any pre-conviction right, title, or interest in §853(p) substitute property. Thus, the government does not have a ripened interest substitute property until after the defendant's conviction and the court determines the defendant's forfeitable property is out of the government's reach. Since Mora properties were
10th Circuit requires post-seizure, pretrial hearing on whether assets traceable to crime. (510) The Tenth Circuit broke new ground by finding that criminal defendants whose assets have been frozen pretrial have a due process right to a hearing on whether the assets are traceable to the underlying offense. Defendants contend​ed they were entitled to a post-restraint, pretrial adversar​ial hearing at which the government must show probable cause that defendants committed health care fraud and that the frozen assets are traceable to that crime. The Tenth Circuit found the legislative history of 21 U.S.C. §853(e)(1)(A) precludes district court review of any aspect of the grand jury’s probable cause finding, including both commission of the substantive offense and traceability of the indicted assets. However, the court went on to find that the Due Process Clause requires a hearing where a defendant (1) demonstrates “that she has no assets, other than those restrained, with which to retain private counsel or provide for herself and her family,” and (2) makes a “prima facie showing of a bona fide reason to believe the grand jury erred in determining that the restrained assets [are traceable to the underlying crime].” The hearing is limited to the traceability of the seized assets and may not reexamine the grand jury’s finding of probable cause as to the underlying offense. [Ed. Note: However beneficial its result, this opinion seems doubtful as a matter of law. The court holds, despite centuries of contrary precedent and an express legislative directive to the contrary, that the Due Process Clause permits a district court to reexamine, pretrial, a grand jury’s finding of probable cause. The restriction of this supposed authority to the traceability issue, though superficially appealing, is hard to defend. If an erroneous grand jury finding on traceability violates the defendant’s rights, how are they not equally violated by a mistake as to guilt? If concern for a defendant’s right to private counsel permits second-guessing a grand jury on traceability, why doesn’t a defendant’s even more compelling liberty interest permit courts to second-guess grand jury probable cause findings in bail hearings?] U.S. v. Jones, 160 F.3d 641 (10th Cir. 1998).xe "U.S. v. Jones, 160 F.3d 641 (10th Cir. 1998)."
11th Circuit holds eight-month restraint of assets prior to trial did not deprive the defen​dants of due process. (510) Defen​dants com​plained that restraining their as​sets for eight months under 21 U.S.C. §853(a) before the jury deter​mined that the assets were for​feitable denied due pro​cess. The 11th Circuit rejected their ar​guments. Un​der Calero-Toledo v. Pearson Yacht Leas​ing Co., 416 U.S. 663 (1974), there is no due pro​cess right to a pre-seizure adversarial hearing. Under U.S. v. $8,850 in U.S. Currency, 461 U.S. 555 (1983), the ques​tion of whether there has been a due pro​cess violation due to the delay in holding a post-seizure adversarial hearing must be an​swered by weigh​ing the four factors set forth in the speedy trial case of Barker v. Wingo, 407 U.S. 514 (1972). Here, the eight month delay was not in itself unreasonable. The reason for the delay, to prevent premature disclosure of the gov​ernment's case and to protect the safety of witnesses and victims, served the compelling governmental interest in preventing crime. The defendants never as​sert​ed their right to a hearing until the case reached the appellate court. Finally, nei​ther the defendant's Sixth Amendment rights nor the gov​ernment's inter​est in the property were prejudiced by the de​lay. On balance, there was no due process vi​olation. U.S. v. Bissell, 866 F.2d 1343 (11th Cir. 1989).xe "U.S. v. Bissell, 866 F.2d 1343 (11th Cir. 1989)."
11th Circuit holds pretrial restraint of assets does not deprive a defen​dant of his Sixth Amendment right to counsel of choice. (510) Several defendants were in​dicted on drug traf​ficking charges, and the grand jury alleged that their assets were forfeitable under 21 U.S.C. §853(a). The trial judge found probable cause to forfeit the prop​erty and issued an ex parte seizure order pre​venting dis​posal of the assets prior to trial. The defen​dants were con​victed and the property forfeited. The 11th Cir​cuit held that the defendants were not de​prived of their right to counsel of choice by this proce​dure. Under the terms of the statute, the govern​ment's interest in the property vested at the time the offenses were committed, there​fore the defen​dants never owned the as​sets to begin with. Thus, they had no right to use them to retain pri​vate counsel. The defen​dants' Sixth Amendment right to effective and com​pe​tent assistance of counsel was not vi​olated because the defendants were rep​resented by ap​pointed counsel. U.S. v. Bissell, 866 F.2d 1343 (11th Cir. 1989).xe "U.S. v. Bissell, 866 F.2d 1343 (11th Cir. 1989)."
D.C. Circuit holds that defendants had right to post-seizure pretrial hearing regarding probable cause for criminal restraining order and their need for funds to pay attorney fees. (510)  A grand jury indicted several individuals and parties including E-Gold, Ltd., operator of an alternative payment system involving online transactions, for operating an unlicensed money transmitting business. While the indictment remained sealed, the government filed an ex parte application to seize for forfeiture property held in two E-Gold digital currency accounts. The district court issued the warrant and a post-indictment restraining order imposing restrictions on further transactions by the defendants. The government seized  $1,481,976.38 with the warrant. The defendants moved to vacate the warrant and modify the restraining order to permit use of the seized assets to retain defense counsel, and an evidentiary hearing as to the propriety of the seizure, which the district court denied. On appeal, the defendants argued that the seizure without a post-seizure evidentiary hearing violated their due process rights in violation of the Fifth Amendment and that the seizure violated the Sixth Amendment's right to counsel because they were unable to afford counsel of their choice without the seized assets. During the pendency of the appeal, a magistrate judge ruled that the individual defendants had made a showing of financial inability to retain counsel and were eligible for appointed counsel. The Court first overruled the government’s argument that the Court did not have jurisdiction to hear such an appeal because the forfeiture restraining order was not an “injunction.” However, as Shakespeare’s Juliet famously opined, “that which we call a rose by any other name would smell as sweet,” and thus an injunction is an injunction is an injunction. The Court then held that the circumstances giving rise to the seizure of assets upon probable cause that the assets were used in violation of specified criminal statutes met the “extraordinary circumstances” test for seizure without a predeprivation hearing because of the secrecy of the grand jury proceeding. However, it held that defendants have a right to an adversary post-restraint, pretrial hearing for the purpose of establishing whether there was probable cause as to the defendants' guilt and the forfeitability of the specified assets needed for a meaningful exercise of their rights to counsel. The indicted but unconvicted defendant remains a citizen free to hold property, retain counsel, and exercise the mass of rights available to other citizens not so indicted. U.S. v. E-Gold, Ltd., 521 F.3d 411 (D.C.Cir. 2008) (April 11, 2008).

Alabama District Court finds government has sufficient evidence to seize real property on an ex parte seizure warrant. (510) The N.D.Ala. district court issued a warrant for seizure of the Platinum Club based on the government’s ex parte application. The court found that there to be probable cause for the forfeiture and that there were exigent circumstances allowing the real property to be seized without notice to the owner. Five months later, a post-seizure hearing was held to allow the owner to contest the basis for the seizure. The owners argued that the government failed to show exigent circumstances, as required by 18 U.S.C. Section 985(d)(1) and (2), and the government should be required at the post-seizure hearing to establish by a preponderance of the evidence that the property is subject to forfeiture. The N.D.Ala. district court found there the requisite exigency was satisfied by evidence that the property was being used as a base of prostitution and money laundering operations. The N.D.Ala. district court then distinguished the Section 985(e) post-seizure hearing standard of proof from the Section 983 (c forfeiture order standard, which requires proof by a preponderance of evidence and prohibits the government from using hearsay. The N.D.Ala. district court noted that the Section 985(e) post-seizure hearing merely gives property owner a chance to contest the basis for the seizure, pending trial under Section 985 (d). The court noted that the government’s seizure represents only the assertion of a right to temporary possession pending a judicial determination on the ultimate issue of forfeiture. The N.D.Ala. district court found that the evidence justified the government’s seizure of the real property and concluded that the claimants were not entitled to relief at this time. U.S. v. Certain Property Known as “The Platinum Club,” 2002 WL 1050356 (N.D.Ala. 2002).

Alabama District Court approves post-indictment, pretrial restraining order against automobile. (510) The government indicted defendants for money laundering and then applied ex parte for a pretrial restraining order, pursuant to 21 U.S.C. §853(e)(1), precluding defendants from alienating a 1995 Lexus automobile. The district court issued the order, holding that such orders are specifically authorized by statute and do not offend due process. The court emphasized that the need for ex parte proceedings is particularly acute in the case of vehicles, which “can easily be sold, transferred, moved, hidden or destroyed.” On the other hand, the court noted that the restraining order was a less restrictive alternative than an outright pretrial seizure of the car. U.S. v. Acord, 47 F.Supp.2d 1339 (M.D. Ala. 1999).xe "U.S. v. Acord, 47 F.Supp.2d 1339 (M.D. Ala. 1999)." 

California district court sets hearing for challenge of asset restraining order, where government must demonstrate, with evidence otherwise inadmissible under the Federal Rules of Evidence, that it is likely to convince a jury that the defendant is guilty of the charged offenses and that the restrained property will be forfeitable. (510) The defendant sought an evidentiary hearing to challenge a restraining order placed on rent payments and interest from a note acquired in the sale of his Numero Uno supermarket business. The court found that the proper course of action was to hold an evidentiary hearing, where the government would have the burden of demonstrating that it is likely to convince a jury that (1) the defendant is guilty of the charged offenses, and (2) the property at issue will be forfeitable pursuant to 18 U.S.C. §1963(a). The court stated that the prosecution should be prepared to demonstrate a likelihood of proving each element of the charged RICO violations, and raise concerns as to whether the government would be able to ultimately prove these elements at trial. The court further found that strict adherence to the Federal Rules of Evidence is not required at the evidentiary hearing, because 18 U.S.C. §1963(d)(3) expressly states that “[t] he court may receive and consider” inadmissible evidence, although that section is permissive, not mandatory; it allows the Court to consider inadmissible evidence, but does not require the Court to consider only inadmissible evidence. Thus, the court could require a higher evidentiary standard without taking the drastic step of declaring the statute unconstitutional. The statute's legislative history made it clear, however, that Congress intended to abrogate previous Ninth Circuit decisions to the extent that it permitted only admissible evidence at post-indictment hearings. The court concluded that it would allow the prosecution to submit inadmissible evidence, however the extent to which the prosecution chooses to rely on inadmissible evidence could affect the Court's determination of whether the prosecution has met its burden of demonstrating likelihood of success. In other words, if the prosecution relies exclusively on inadmissible evidence, then the Court might not be able to find that the prosecution will be able to produce sufficient admissible evidence to obtain a conviction at trial. The defense also will be given an opportunity to cross-examine the prosecution's witnesses, to allow the Court to assess the reliability of the information and determine whether the prosecution will be able to obtain a conviction at trial. Finally, regarding the forfeitability of the property, the prosecution should be prepared to demonstrate each theory as to how the specific assets, the rent payments and interest on the note, are forfeitable pursuant to 18 U.S.C. §1963(a). U.S. v. Torres-Ramos, 2008 WL 4290584 (C.D.Cal. 2008) (September 17, 2008).

Florida district court vacates interlocutory sale order because plain and unambiguous language of 21 U.S.C. §853 is that forfeiture is an element of the sentence imposed only following conviction, and thus proposed sale would amount to a forfeiture of the defendant's title and ownership in the real property.  (510)  The criminal defendant moved to vacate the court's prior order authorizing the interlocutory sale of his real property, arguing the sale was a forfeiture and was premature because he had not been convicted of any underlying criminal charge, and entry of the order before he had opportunity to be heard on the subject violated the Due Process Clause of the Fifth Amendment. The government contended the proposed interlocutory sale was authorized under the provisions of 21 U.S.C. §853(e), and was necessary to avoid any further diminution in the value of the property based on the defendant's nonpayment of the mortgages and condominium liens.  Defendant further argued that his conviction is a necessary predicate to the forfeiture of his property and forfeiture is an aspect of punishment to be imposed only following a conviction for a substantive criminal offense.  As an alternative to the proposed sale, he urged that the property be rented to offset any recurring costs and the outstanding liens pending the outcome of the criminal proceedings.  The court held that a fair reading of Section 853(a) dictates that the court vacate its prior order directing interlocutory sale because the Defendant had not been adjudged guilty of the underlying offense. Contrary to the position asserted by the Government, the proposed interlocutory sale of the subject property would amount to a forfeiture of the defendant's title and ownership in the property.  The criminal forfeiture statute plainly provides for the forfeiture of property upon conviction of a drug violation. The language of Section 853 is plain and unambiguous: All assets falling within its scope are to be forfeited upon conviction, and forfeiture under that provision is an element of the sentence imposed following conviction or a plea of guilty. Thus, by a plain reading of the statute, there can be no criminal forfeiture absent an adjudication of guilt and that has yet to occur in this case.  Moreover, the government made no showing that the availability of the property for foreclosure after conviction was threatened. In addition, the language of the civil forfeiture statute and the criminal forfeiture differ: The civil forfeiture statute expressly permits such an interlocutory sale, whereas the criminal forfeiture statute contains no similar provision, and the court found no case where the court had approved a pre-conviction interlocutory sale under the provisions of Section 853(e). Finally, although the government may well have been correct that an interlocutory sale before further depletion of the potential net equity could occur will best maximize and preserve the interests of all the interested parties, including the defendant should he be convicted, in the face of his claim of innocence and objection to the sale, the court vacated its prior order.  U.S. v. Benbow, 2006 WL 2850100 (M.D.Fla. 2006) (Oct. 3, 2006).

Florida district court holds that restraining defendant's funds needed to retain counsel vi​olates due process. (510) After former Pana​manian President Manuel Nor​iega was ar​rested, the U.S. government persuaded for​eign countries to freeze his bank accounts contain​ing millions of dollars, with​out a hearing. Noriega argued that he needed these funds in order to retain counsel. The district court ruled that the govern​ment violated due process by causing these assets to be frozen without first holding a hearing at which Noriega could challenge the government's claims that the funds were linked to drug trafficking. U.S. v. Noriega, 746 F.Supp. 154 (S.D.Fla. 1990).xe "U.S. v. Noriega, 746 F.Supp. 154 (S.D.Fla. 1990)."
Illinois District Court denies request for pretrial hearing on validity of vehicle seizures. (510) Defendant was indicted for marijuana trafficking and the indictment sought criminal forfeiture of two vehicles, a pickup truck and a forklift, allegedly used in the drug operation. The government seized the two vehicles and moved for a restraining order under 21 U.S.C. §853(e)(A) to enjoin the defendant and others from selling or encumbering them. (The govern​ment agreed that such an order could only extend to the defendant or his agents and employees.) Defendant opposed the motion, and moved for the return of the vehicles, or in the alternative, for a pretrial hearing at which the government would be obliged to establish probable cause that he committed the underlying offense and that the vehicles were subject to forfeiture. The district court denied defendant’s motion for a hearing, which it characterized as an unjustifiable request for a “mini-trial.” In rare circumstances such a hearing might be granted, but only where a defendant raises a bona fide issue about whether the seized property could be traced to the alleged illegal conduct. That was not the case here. U.S. v. Lugo, 63 F.Supp.2d 896 (N.D. Ill. 1999).xe "U.S. v. Lugo, 63 F.Supp.2d 896 (N.D. Ill. 1999)."
Iowa District Court says Rule 41(e) inap​pli​cable to pre-indictment seizure, but equitable relief available. (510) The owner of three Jeep Cherokees seized during a criminal investigation filed a motion for their return under Rule 41(e), Fed. R. Crim. P. The district court considered authorities holding that Rule 41(e) jurisdiction does not exist before indictment, see, e.g., Ramsden v. U.S., 2 F.3d 322, 324 (8th Cir. 1992), and others holding that it does, see, e.g., U.S. v. Martinson, 809 F.2d 1364, 1369 (9th Cir. 1987). The court concluded that in the Eighth Circuit Rule 41(e) is available only when there is a “suggestion of criminal proceedings,” citing, In Matter of Search of 4801 Fyler Ave., 879 F.2d 385 (1989), a condition the court did not find in this case. The court nonetheless exercised equitable jurisdiction over the merits of the claim because plaintiff would suffer irreparable injury if relief were not granted and had no adequate remedy at law. In the Matter of the Seizure of One White Jeep Cherokee, 991 F. Supp. 1077 (D. Iowa 1998).xe "In the Matter of the Seizure of One White Jeep Cherokee, 991 F. Supp. 1077 (D. Iowa 1998)."
Iowa District Court refuses to order return of seized vehicles during pendency of criminal investigation. (510) An Iowa district court found it had equitable jurisdiction to consider a motion for return of three Jeep Cherokees seized by search warrant during the course of a criminal investigation. The court nonetheless refused to order the return of the vehicles because the criminal investigation in which they were seized was ongoing. The balancing test of Barker v. Wingo, 407 U.S. 514, 530 (1972), requires a court to weigh four factors in deciding whether the government has acted unreasonably in detaining a claimant’s property: (1) length of delay, (2) reason for delay, (3) claimant’s assertion of her rights, and (4) prejudice to claimant. Here the four-month delay was short by comparison to delays sustained in prior cases, and the government’s reasons for the delay (as demonstrated by an ex parte review of the warrant affidavit and other evidence) were substantial. Although claimant vigorously asserted her rights and showed prejudice, the court found that the government’s law enforce​ment interests preponderated. The motion for return was denied without prejudice. In the Matter of the Seizure of One White Jeep Cherokee, 991 F. Supp. 1077 (D. Iowa 1998).
Kansas district court denies government's request for pretrial restraint of advanced legal fees, because it did not establish probable cause that the advanced legal fees were traceable to conspiracy charge. (510) During criminal forfeiture proceedings, the Court imposed a post-verdict restraining order to restrain forfeited assets and potential substitute assets, which did not include property the jury determined not to be subject to forfeiture. After entry of a Final Order of Forfeiture, the court rescinded all restraining orders. Defendants’ convictions were reversed on appeal. The Tenth Circuit held that the wire fraud and money laundering counts cannot be retried, but that the counts for conspiracy and forfeiture would be remanded for retrial. Defendants’ former employer Westar had paid attorneys’ fees for the first trial, but refused to advance any additional legal fees for the retrial. The government filed at motion to reinstate the restraining orders, requesting that the restraining orders should be reinstated to restrain the directly forfeitable assets, including advancement of attorney fees and to prevent defendant Wittig and his family members and agents from further dissipation of assets. The court stated that in a criminal case, forfeiture constitutes punishment for a crime and necessarily occurs post-conviction, and pretrial restraint is a severe remedy independent of a right to damages or property following a finding of liability, although due process does not require a hearing before restraining assets under 21 U.S.C. §853(e). The standard for entering a pretrial restraining order is probable cause. The government sought forfeiture of an extensive list of property, including defendants' right to advanced payment of legal fees in the proceeding by Westar. The Court held that the landscape of these proceedings had changed based on the reversal with prejudice of the wire fraud counts, which impacted the government's ability to seek forfeiture. There no longer was a scheme that could serve as the underlying basis for the forfeiture count. Instead, the only remaining underlying basis for forfeiture was a conspiracy charge, which could not serve as an underlying basis for the forfeiture charge. The court thus denied the government's pretrial restraint request with respect to advanced legal fees, because it did not establish probable cause that the advanced legal fees were traceable to the remaining conspiracy charge. U.S. v. Wittig, 2007 WL 1875677 (D.Kan.) (June 27, 2007).

Maryland district court disqualifies attorney from representing defendant in criminal case because attorney had attorney fee claim for restrained funds in forfeiture count in indictment. (510, 590, 695) In 2006 the government filed a civil forfeiture complaint against $82,764.93 and $108,229.31 in cash seized from Bundy's residence and bank accounts after a police investigation into a shooting in which Bundy was the victim. Attorney Neverdon was Bundy's counsel in that matter and filed a claim for return of the money. On May 12, 2008, the court signed an order in the civil forfeiture case pursuant to a settlement agreement under which the government agreed to release $190,000 of Bundy's property by check payable to Neverdon. On May 13, 2008, Bundy was indicted for possession with intent to distribute narcotics, with a forfeiture provision for all property derived from such violations, including $300,000 and interest and proceeds traceable thereto. The forfeiture provision pursuant to 21 U.S.C. §853(p) included substitute assets, thus the government filed an Application for a Protective Order for Substitute Asset requesting a protective order for $190,000 in the custody of the U.S. Marshals Services in Baltimore pursuant to the forfeiture order in the other case. Neverdon opposed and sought immediate release of the funds. He asserted a Notice of Lien against the property subject to the forfeiture provision, based on a 33 and 1/3% interest ($63,333.333) as recovery of attorneys' fees. He then entered his appearance on behalf of Bundy in the criminal matter. In a letter to Neverdon, the government asserted a conflict of interest in Neverdon's representation of Bundy because of his claim to the assets subject to the forfeiture provision. Bundy then signed a release waiving the conflict. Neverdon then requested a hearing on enforcement of the consent forfeiture order and counsel's lien and the conflict of interest. Neverdon contended that the government's application for a protective order should be denied because he had a legitimate interest in the monies based on work performed, and the proceeds of the settlement were not connected to any illegal activity. Neverdon also stresses that the monies were acquired and held before the government's investigation. The government asserted that the $190,000 is subject to forfeiture as substitute assets because it had been unable to recover the assets related to the violations charged in the Indictment. It also contended that if Neverdon had a valid claim to the seized money, he was a third party whose claim could not be considered until an order of forfeiture was entered in the criminal case. The court agreed, and held that when an order of forfeiture is entered, notice of the order of forfeiture will be given to the public, and Neverdon could assert an interest in the forfeited property by filing a petition under 21 U.S.C. §853(n)(2). The court further held that although disqualification is a drastic remedy that deprives clients of their right to freely choose their own counsel, it must find a balance between the client's free choice of counsel and the maintenance of the highest ethical and professional standards in the legal community. Moreover, counsel whose interests diverge from that of the defendant-client cannot render competent legal services or give the client undivided loyalty. An actual conflict of interest existed because of Neverdon's claim. If the case proceeded to trial and Bundy were convicted, Bundy could claim that Neverdon's financial interests in the forfeited assets prevented him from negotiating a favorable plea. If Bundy pled guilty, Bundy could claim that Neverdon encouraged the plea to protect his interest in the forfeited assets. Because Neverdon's financial interest would interfere with his exercise of independent professional judgment, the court found that he had a conflict of interest. Because of an actual conflict, Bundy's waiver was rejected and Neverdon was disqualified as his counsel. U.S. v. Bundy, 2008 WL 4133857 (D.Md. 2008) (September 2, 2008). 

New York district court declares notice of lis pendens a nullity because subject real property owned by the defendant were named in the indictment merely as substitute assets and were not the subject matter of the pending indictment, and judgment of conviction in and of itself cannot affect title to the identified substitute assets. (510) The defendant was indicted for his role in an unlicensed international money transmitting business. Shortly after the indictment was returned, the government seized $1,992,542.53 from one of his bank accounts pursuant to a civil seizure warrant issued under 18 U.S.C. §981(b). The Government subsequently opted to pursue the forfeiture criminally and obtained a superseding criminal indictment naming the funds. The defendant moved for their return, leaving the district court to decide whether the government must take any further steps to maintain lawful custody. The Court concluded that, if it wants to maintain possession of these funds, the government must obtain a criminal seizure warrant, pursuant to 21 U.S.C. §853(f), and directed the government either to do so or release the funds within seven days. The government also filed notices of lis pendens on two pieces of real property owned by the defendant, which were named in the indictment as substitute assets that the Government intended to use to satisfy a potential forfeiture order if it could not confiscate the specifically forfeitable assets named in the indictment. The defendant also moved the Court to vacate these notices, arguing the government had no authority to file notices of lis pendens on substitute assets at that stage in the proceedings. The Court concluded that the notices of lis pendens were not proper because the criminal proceeding against the defendant was not an action that would affect title to the real property. Since any interest of the Government in the identified substitute assets of the defendant cannot be claimed until at least the time of conviction, if not later, the filing of the notices of lis pendens was without authority. When the Government seizes property under 18 U.S.C. §981, but then chooses to proceed criminally, it must meet two statutory requirements within 90 days of a claim being filed to avoid having to return the property: 1) obtain a criminal indictment containing an allegation that the property is subject to forfeiture; and 2) take the steps necessary to preserve its right to maintain custody of the property as provided in the applicable criminal forfeiture statute. 18 U.S.C. §983(a)(3)(B). The original warrant did not authorize continued possession after 90 days. The statute clearly restates this point: "If criminal forfeiture is the only forfeiture proceeding commenced by the government, the government's right to continued possession of the property shall be governed by the applicable criminal forfeiture statute." 18 U.S.C. §983(a)(3)(c). The government contended that criminal seizure warrant was needed because it already was in possession of the seized funds. The government failed to acknowledge, though, that it was only in possession of the defendant's seized funds by virtue of a civil seizure warrant, which expired. The court held that the government's approach would render the words of 18 U.S.C. §983 meaningless, noting its obligation to give effect to the very clear and precise language of the statute which authorizes no short cut seizure or continued retention of a citizen's property. As to the lis pendens, the court held that the law is clear that the substitution of untainted property to satisfy forfeiture cannot take place until after a forfeiture order is entered, that the relation back provision does not apply to substitute assets, and that the government has no colorable property interest in substitute assets of a defendant at least until the time of conviction. Finally, the court held that a lis pendens does not, in itself, create a property interest but merely preserves a claim of a right in property which may, depending upon the lawsuit's outcome, be said to have vested at an earlier point. Since the defendant’s substitute properties were not the subject matter of the pending indictment, nor were the proceedings about a colorable interest in the property, and since a judgment of conviction in and of itself cannot affect title to the identified substitute assets, the Court concluded that the government had no authority to file notices of lis pendens with respect to these assets. Thus, the notices of pendency were declared a nullity and ordered vacated. U.S. v. Kramer, 2006 WL 3545026 (E.D.N.Y. 2006) (December 8, 2006).

New York district court denies stay of order to repatriate foreign assets to U.S. despite defendant’s claim of possible violation of Fifth Amendment rights by evidencing ownership through act of repatriation. (510) The defendant moved for an order granting a temporary stay of a portion of an ex parte post-indictment restraining order  to repatriate certain bank accounts located in foreign jurisdictions (Costa Rica, Mexico and Switzerland).  The Swiss Government advised the U.S. Government that it restrained the defendant's Swiss account maintained at Credit Suisse, but the defendant did not repatriate the Costa Rican or Mexican accounts, arguing that to do so would violate his Fifth Amendment privilege against self-incrimination.  He claimed he was required to seek court intervention because the government refused to grant him limited act-of-production immunity.  The government opposes the defendant's motion, arguing that although the government intended to introduce in its case-in-chief at trial evidence of the existence and location of the foreign assets the defendant disclosed at his bail hearing, it did not intend to use the ministerial act of repatriation to incriminate him. Moreover, it argued the act of repatriating the funds did not require incriminating testimony since the existence and location of the accounts were already known to the government based upon the defendant’s prior voluntary introduction of records and testimony disclosing his foreign assets during the course of his bail hearing.  The defendant countered by arguing that the government's theory of a racketeering enterprise, and why all assets are forfeitable under 18 U.S.C. §1963, was entirely dependent on proving the defendant was the owner of the alleged racketeering business, that the ownership issue was central to the forfeiture action, and that an action that concedes ownership invokes the defendant’s Fifth Amendment rights.  The court held that the revelation of the foreign accounts was not compelled; rather, the existence of the accounts was voluntarily offered. The very fact that it was the defendant who presented the court with information about the foreign accounts, offering them as part of a bail "package" to secure his release, undermined his Fifth Amendment claim.  Nevertheless, the court stated it would hold the government to its representation that it did not intend to use the ministerial act of repatriation to incriminate the defendant.  Also, the government does not have to establish the right to forfeiture at a pretrial hearing, and since the case had not yet proceeded to trial, arguments regarding ownership of assets, particularly the foreign accounts, were premature. If a forfeiture proceeding is initiated and the defendant or his wife asserts interest in properties forfeited, the court would hear ownership arguments then.  Finally, as to the defendant’s request for an evidentiary hearing regarding the foreign accounts, the defendant presented no more than bald allegations regarding any alleged irreparable harm to be suffered by the repatriation of the foreign assets and did not cite any authority for the proposition that a potential loss of investment income warranted a hearing on the continued restraint of assets. Rather, case law was clear that such a hearing is warranted on two narrow grounds only: When there is a claim, the restraint of assets hinders a defendant's right to counsel or when there is a claim, the restraint renders a defendant indigent. However, it was clear from the record the defendant was not entitled to an evidentiary hearing on either basis. U.S. v. Morrison, 2006 WL 2990481 (E.D.N.Y. 2006) (Oct. 19, 2006).

New York District Court says RICO statute does not permit pretrial restraint of substitute assets. (510) On January 20, 1998, John Gotti and 22 other alleged members of the Gambino crime family were indicted on racketeering charges. The indictment sought forfeiture of cash proceeds of defendant’s racketeering activities, or alternatively of substitute assets in an amount equal to those proceeds pursuant to 18 U.S.C. §1963(m). The government obtained from District Judge Brieant a pre-trial restraining order preventing defendants from transferring certain substitute assets pending resolution of the case. However, defendants challenged the restraining order and District Judge Parker found that the plain language of §1963(d)(1)(A) does not permit pre-trial, post-indictment restraint of substitute assets. The court dissolved the restraining order as to substitute assets. U.S. v. Gotti, 996 F.Supp. 321 (S.D.N.Y. 1998).xe "U.S. v. Gotti, 996 F.Supp. 321 (S.D.N.Y. 1998)."
New York District Court says pretrial restraint of substitute assets impermissible in money laundering. (510) Defendants were charged with money laundering and other offenses in connection with a scheme to smuggle liquor and tobacco across the U.S. – Canadian border. The government obtained an order from a magistrate authorizing pre-trial restraint of substitute assets of one of the defendants. Relying on U.S. v. Gotti, 155 F.3d 144 (2d Cir. 1998), the district court vacated the restraining order, holding that 21 U.S.C. §853(f) authorizes pretrial restraint of proceeds and facilitating property in money laundering cases, but not substitute property. U.S. v. Miller, 26 F.Supp.2d 415 (N.D.N.Y. 1998).xe "U.S. v. Miller, 26 F.Supp.2d 415 (N.D.N.Y. 1998)."
New York District Court approves post-indictment, pretrial restraint of substitute assets. (510) This case highlights the continuing difference of opinion between the circuits, and between the individual judges of the Southern District of New York, about whether restraint of substitute assets is permissible after indictment, but before trial, in a criminal forfeiture action under the substantially identical language of 21 U.S.C. §853(e)(1)(A), 18 U.S.C. §982(a)(1), or 18 U.S.C. §1963. The Third, Fifth, Eighth, and Ninth Circuits have found that pretrial restraint of substitute assets is not permitted by the language of these statutes. The Second Circuit issued an opinion, U.S. v. Regan, 858 F.2d 115 (2d Cir. 1988), that District Judge Kaplan reads as authorizing pretrial restraint of substitute assets; however, he concedes that Judges Parker and Rakoff of the Southern District of New York read Regan as not compelling this result. See U.S. v. Gotti, 996 F.Supp. 321 (S.D.N.Y. 1998) (holding pretrial restraint of substitute assets impermis​sible), and U.S. v. Gigante, 948 F.Supp. 279 (S.D.N.Y. 1996) (same). Conse​quently, Judge Kaplan upheld the pretrial restraint order, finding it unnecessary to address defendant’s claim that the restrained assets came from sources independent of any claimed illegality. U.S. v. Berg, 998 F.Supp. 395 (S.D.N.Y. 1998).xe "U.S. v. Berg, 998 F.Supp. 395 (S.D.N.Y. 1998)."
Ohio district court grants defendant’s motion to dismiss notice of lis pendens against wife’s property after government did not file response by court deadline, and refused to reconsider because the government could show it did not have the alleged newly-discovered evidence at the time it should have filed its response brief. (510) The defendant and six others were charged in a 60-count indictment alleging violations of securities fraud, wire fraud, mail fraud, money laundering, and forfeiture, seeking a money judgment for each in the amount of $1,900,000,000 and forfeiture of substitute property, but did not specifically list any property allegedly involved in each charged offense or any property traceable to such offenses. The Government filed notices of lis pendens with regard to the defendant's properties. The defendant moved to dismiss the notice of lis pendens, alleging his wife had entered into a contract for the sale of one property, but because of the lis pendens notice, was unable to successfully complete the transaction. The government did not file a response before the applicable deadline passed, and the court granted the motion. The government moved for reconsideration, the defendant responded, and the government did not reply. The court first held that motions for reconsideration are granted if the moving party demonstrates: (1) a clear error of law; (2) newly discovered evidence that was not previously available to the parties; or (3) an intervening change in controlling law, but do not allow the losing party to repeat old arguments previously considered and rejected, or to raise new legal theories that should have been raised earlier. The government claimed the court's order was issued before it had all of the evidence and, in particular, evidence that the property was a proceed, not a substitute asset. However, the court had granted the defendant's motion because it found that the Government presented no evidence that the property was involved in criminal activity, or that any alleged criminal proceeds could be traced to this property. Therefore, although the property may be subject to post-conviction forfeiture as a substitute asset, it is not subject to post-indictment or pretrial restraint. The government asserted that it presented newly discovered public record evidence that was not previously available to the parties at the time the court granted the motion. However, the government did not file a response to the defendant’s motion to remove the notice of lis pendens within the 21-day period allotted by the local rules. The government attempted to excuse its inaction by claiming it was on the verge of filing its response when the Court issued its decision, and that the lead attorney for the Government in this case was deployed with the Air Force overseas. Nevertheless, the fact remained that the government did not file its response until two weeks after the deadline. Also, other attorneys were assigned to the case and could have responded on behalf of the government. Thus, the Court stated it would not reconsider its previous ruling unless the government could show that the government, and not the Court, did not have the evidence at the time it should have filed its response brief. Since the government made no showing that the records were not available prior to the time its response was due (in fact, the proceeds should have been traced prior to the government filing a notice of lis pendens), it was clear that it had knowledge of the evidence it produced in its motion for reconsideration. The court thus denied the government’s motion. U.S. v. Poulsen, 2007 WL 1072144 (S.D. Ohio 2007) (April 6, 2007).

Ohio district court grants motion to remove lis pendens government recorded against real property in criminal case because a substitute asset may not be restrained prior to a conviction. (510) The government filed notices of lis pendens with regard to Defendant's property giving notice of the pending criminal action, and the possible resulting forfeiture, and indicating in each notice that “the name of the person whose estate is intended to be affected is Elise C. Ayers.” Mrs. Ayers is Defendant's wife and not a party to the pending criminal action against her husband. Defendant alleges that Mrs. Ayers had entered into a contract to sell the property, but because of the lis pendens notice she was unable to successfully complete the transaction. Defendant thus filed a motion to dismiss the notice of lis pendens, contending that the property was not subject to pretrial restraint because it is a “substitute asset,” which can only be restrained by the government after a conviction. Additionally, Defendant argued that the lis pendens was void because Mrs. Ayers, a non-party, had legal title to the property, and the risk of erroneous deprivation to Mrs. Ayers greatly outweighed any interest the government had in the property. The court found that Section 853(e)(1) authorizes post-indictment/pretrial restraint of “property described in subjection (a).” The question was whether §853 permits restraint of substitute assets before conviction, which the court noted has caused conflict among the circuits. The court looked to the Sixth Circuit, while not having ruled directly on this issue, noted in one case that although at the time of judgment non-criminally related assets are restrainable and potentially forfeitable as substitute assets, the government cannot restrain such substitute assets prior to trial. Following the Sixth Circuit, the district court held that 21 U.S.C. §853 does not authorize the pretrial restraint of substitute assets, stating that such reading not only honors the plain meaning of the statute, but also represents the appropriate balance between the rights of the government and those of the accused. Since the government presented no evidence that the property was involved in criminal activity, or that any alleged criminal proceeds can be traced to the property,  then the lis pendens must be removed because a substitute asset may not be restrained, by a lis pendens filing or otherwise, prior to a conviction. U.S. v. Poulsen, 2007 WL 682433 (S.D. Ohio 2007) (February 28, 2007).

Ohio District Court grants motion to terminate or modify government’s post-indictment ex parte restraining order with conditions. (510) After defendant was indicted, the government obtained an ex parte post-indictment restraining order under 21 U.S.C. Section 853(e)(1), which the defendant moved to terminate or modify. The N.D.Ohio district court granted with conditions the defendant’s request for a hearing on the motion to terminate or modify. The N.D.Ohio district court found that the defendant had persuaded the court that he had no funds with which to retain counsel of his choosing or to support himself or his family. The court required him to show at the hearing that the government restrained untainted assets without probable cause and that those assets may be used to retain counsel and pay living expenses. U.S. v. Jamieson, 2002 WL 417206 (N.D. Ohio 2002). 

Texas District Court denies Enron defendant’s motion to dissolve post-indictment restraining order. (510) Skilling, a former Enron executive officer, was charged in a superseding indictment with conspiracy, wire fraud, securities fraud and insider trading. The same day, the government filed under seal an ex parte application for a post-indictment, pre-conviction restraining order directed against more than $55 million of Skilling’s assets. The court granted the application. A day later, the government submitted an amended post-indictment restraining order in which it sought to correct the account number of a bank account subject to restraint, which the court granted. Two weeks later, Skilling filed a motion to dissolve the post-indictment restraining order. The same day, the government filed its motion for extension of temporary restraining order and application for preliminary injunction. The court then conducted a status conference at which it granted the government’s motion to extend and ordered additional briefing on the other motions. This decision discusses the Supreme Court case U.S. v. Monsanto and the burden the government must meet when it seeks a restraining order under 21 U.S.C. Section 853(e). The Southern District of Texas District Court held that assets potentially subject to forfeiture because they are directly traceable to the charged offenses can be restrained prior to conviction under 21 U.S.C. Section 853(e). Skilling’s motion to dissolve the post-indictment restraining order was denied, and the existing restraining order was extended until further order of the court. U.S. v. Causey, 2004 WL 609302 (S.D. Tex., Mar. 18, 2004).

Virginia district court restrains funds pre-indictment in ongoing fraud investigation to preserve funds for future forfeiture. (510) Government is investigating an individual and the company he controls for visa fraud, money laundering, and tax evasion. During the investigation, the government sought by preindictment process to restrain funds the targeted company paid to the targeted individual’s daughters for the purpose of preserving these funds for future forfeiture. The government claimed this money is subject to preindictment restraint, and ultimately to forfeiture, on the grounds (1) that these funds are substitute assets, or (2) these funds were used to facilitate visa fraud and were thus involved in money laundering. The district court entered a temporary restraining order preventing transfer of the funds, and the daughters moved to vacate the order on the grounds that the government had failed to demonstrate probable cause to believe the property would be subject to forfeiture. The daughters also argued that the preindictment restraint of the funds could deprive the target of his Sixth Amendment right to counsel by restraining funds intended to be used for his defense. This opinion contains a lengthy analysis of the government’s authority to seek to restrain assets pre-trial to ensure their availability for post-conviction criminal forfeiture proceedings under 21 U.S.C. Section 853. The Eastern District of Virginia district court analyzed the arguments, denied the daughters’ motion, and further restrained the funds for ninety days pending an indictment. In re Restraining of Bowman Gaskins Financial Group Accounts, 2004 WL 2697409 (E.D. Va., Nov. 24, 2004).

Virginia District Court holds that defendant failed to show that an expedited hearing was required on his motion to partially release a restraining order. (510) The government’s motion for a restraining order was granted, prohibiting the defendant Ziadehs from disposing of, encumbering, or otherwise diminishing the value of their property up to the sum or $443,561.97, the sum of money for which forfeiture was alleged in the fraud indictment against them. Thereafter, the parties agreed to modify the order to permit the sale of real property, with the proceeds to be held in escrow by the Marshal as a substitute asset for a condominium previously sold. The Ziadehs moved the court to partially release the restraining order so they could finance their defense. The Eastern District of Virginia district court concluded that they did not establish that the government has seized or restrained all of his assets, nor that some of those assets are not subject to forfeiture. Thus, the district court denied the Ziadehs’ motion for an expedited hearing to partially release the restraining order. U.S. v. Ziadeh, 230 F.Supp.2d 702 (E.D. Va. 2002).

Virginia District Court holds that scope of government’s pretrial restraint of $7.9 million in assets is excessive. (510) Husband and wife physicians were charged in 140-count indictment with racketeering, mail fraud, money laundering, health care program kickbacks, and illegal drug distribution. RICO and money laundering forfeitures were included in the indictment. The government obtained ex parte protective orders to restrain prior to trial $7.9 million of the defendants’ assets. The defendants moved to modify the restraining orders, and an evidentiary hearing ensued. The WD Va district court held that the government cannot restrain the entire amount of the defendants' investment accounts based on the racketeering forfeiture statute, where tainted and untainted assets are intermingled in accounts. The W.D.Va. district court also held that under the money laundering forfeiture statute, all of the assets "involved in" the money laundering offense, totaling $3.6 million, were properly restrained. Thus, the W.D. Va. district court partially granted the defendants’ motion to modify the protective orders. U.S. v. Modi, 178 F.Supp.2d 658 (W.D. Va. 2001).

Wisconsin District Court rules out pretrial restraint of substitute assets in drug for​feitures. (510) While investigating Spakowicz for drug trafficking, the government moved for a pre-indictment restraining order against the contents of certain bank accounts. The govern​ment could not show that the funds were either the fruits or instrumentalities of drug trafficking, and thus sought a restraining order on the theory that the money was substitute assets. The district court examined the language of the criminal forfeiture provisions of 21 U.S.C. §853, and found no authorization for freezing substitute assets. Moreover, the court expressed concern that granting the government such a power “would make it exceedingly easy, and thus tempting, for the govern​ment to financially paralyze an individual before that individual has been indicted or convicted of any crime.” Because of these policy considerations and the plain language of §853, the court denied the request for a restraining order. In Re: Account Nos. NTA4961722095, etc., 9 F.Supp.2d 1015 (E.D. Wis. 1998).xe "In Re\: Account Nos. NTA4961722095, etc., 9 F.Supp.2d 1015 (E.D. Wis. 1998)."
