Block 7a, Defense Counsel
The accused was represented by Major Adam J. Workman, U.S. Marine Corps and Captain James S. Baehr, U.S. Marine Corps.  Both military defense counsel are qualified under R.C.M 405(d) and R.C.M 502(d).  The accused was also represented by civilian defense counsel, Mr. Haytham Faraj, Esq.

Block 12a, Witnesses

The following witnesses testified under oath:

· Gunnery Sergeant James Hawks, USMC, Camp Leatherneck, AFG  

· HM1 Andrew Slaughter, USN, 4th Recon Bn, Albuquerque, NM

· First Sergeant Eric Cook, USMC, I&I Lexington, KY

· Marco Jimenez, San Diego, CA

· Christopher Russell, Victorville, CA

· Sergeant Ty Cotton, USMC, SYSCOM, Albany, GA

· John Stephens, Oklahoma

· Gunnery Sergeant Carlos Duran, USMC, RSS Redondo Beach  

· Timothy Kadrie, Roseville, CA

· Andrew Tipton, Bakersfield, CA

· Master Sergeant Jason Periard, USMC, CID, Miramar

· Jackie W. Phillips, Union City, CA 

13a, Documentary Evidence Considered

The following statements, documents, or matters were considered and the accused was permitted to examine each:

IE 1:  Charge Sheet
IE 2:  Appointing Order
IE 3:  Rights Waiver/Statement of Jackie Phillps dtd 30 Sep 08
IE 4:  (Not offered)
IE 5:  Google Earth map Ar Ramadi, Iraq dtd 30 Aug 04
IE 6:  Statement of Jackie W. Phillips dtd 23 Sep 08
IE 7:  Navy and Marine Corps Achievement Medal dtd 16 Aug 04
IE 8:  Statement of HM1 Andrew R. Slaughter dtd 6 Mar 09
IE 9:  Statement of Marco A. Jimenez dtd 11 Dec 08
IE 10:  Statement of Andrew R. Tipton dtd 11 Dec 08
IE 11:  Map of Ar Ramadi, Iraq dtd 11 Feb 08 drawn by Tipton
IE 12:  Statement of Sgt Ty G. Cotton dtd 6 Nov 08
IE 13:  Statement of Christipher L. Russell dtd 11 Jun 09
IE 14:  Statement of GySgt Carlos A. Duran dtd 13 Jan 09
IE 15:  Statement of Timothy K. Kadrie dtd 13 Jan 09
IE 16:  Statement of 1stSgt David M. Beall dtd 6 May 09 
IE 17:  Statement of 1stSgt Eric Cook dtd 17 Dec 09
IE 18:  Map of Ar Ramadi, Iraq dtd 11 Dec 09 drawn by Cook
IE 19:  (Not offered) 
IE 20:  Summary of Action written by John Stephens dtd 8 Jun 04
IE 21:  Statement of Carlos R. Gutierrez dtd 9 Feb 09
IE 22:  Statement of Burkhalter dtd 14 Apr 11 re: Justin Britt
IE 23:  Statement of Justin Britt dtd 29 Dec 08
IE 24:  Statement of Andrew W. Wike dtd 2 Apr 09
IE 25:  Slide overlay 
IE 26:  Slide overlay 1stSgt Cook
IE 27:  1stSgt Cook drawing 

IE 28:  Map drawing Jimenez 
IE 29:  Drawing under overlay
IE 30:  Drawing Sgt Cotton 
IE 31:  Drawing GySgt Duran
IE 32:  Drawing Kadrie
IE 33:  Drawing Tipton
IE 34:  Criminal background Phillips
IE 35:  Drawing Phillips
IE 36:  NCIS Agent notes
IE 37:  Faraj drawing Phillips
IE 38:  Summary of Interview of 1stSgt Beale dtd 21 Apr 11
IE 39:  Phillips email to Maj Goode
Block 14, Mental Responsibility

There are no grounds to question the accused’s mental responsibility at the time of the alleged misconduct or whether he is currently competent to participate in his defense.  However, the accused suffered serious head trauma during a December 2004 (post-incident) motorcycle accident.  The long-term effects of his injuries are unknown.  It is very likely that the defense would be entitled to receive expert medical assistance (at the Government’s expense) to further evaluate the accused’s cognitive abilities if the charges were to be adjudicated at a court-martial.        

Block 15, Defense Objection

The defense objected to my consideration of written statements from any witness who testified during the Article 32 investigation.  I admitted and considered the written statements in conjunction with the live testimony.  As noted in the Block 21 remarks below, there were significant discrepancies between many of the witness’ written statements and their Article 32 testimony.     
Block 21, Remarks and Recommendation    
Bottom line up front:  There are reasonable grounds to conclude that the accused committed the alleged misconduct, however, the Government will not be able to prove its case beyond a reasonable doubt at a criminal proceeding based on the current state of the evidence as viewed during this investigation.  I do not recommend referral of the charges to a court-martial unless additional and highly credible incriminating evidence is obtained by the prosecution. Trial by general court-martial would then be recommended.       

The accused is charged with three specifications of murder under UCMJ Article 118.  The three specifications are in proper form and adequately state offenses under the UCMJ.  The three specifications do not state separate offenses, but rather provide alternate theories of criminal liability in anticipation of varying contingencies of proof.  The military justice system has subject matter jurisdiction over the offenses and personal jurisdiction over the accused.  

The accused allegedly shot and killed an unarmed and injured Iraqi man (name unknown) on 7 June 2004 while he was deployed to Iraq and serving as part of 1st Marine Division’s Jump Personnel Security Detachment for General Mattis.  The alleged unlawful shooting/murder occurred shortly after the lead vehicle of a Division Jump Team convoy of four vehicles was hit by a roadside improvised explosive device (IED) while the team was conducting a route reconnaissance through Ar Ramadi.  Based on the inconclusive witness testimony, it is debatable whether the convoy was subjected to a coordinated enemy attack after the IED detonated.  What is beyond question is that the scene was very chaotic and confusing, and that Lance Corporal Jeremy Bohlman, USMC, was killed by the IED blast.        

The Government’s principal witness is Mr. Jackie Phillips, a former Marine NCO, member of the Division Jump Team, and gunner for the lead vehicle in the 7 June 2004 convoy.  In September 2008, Mr. Phillips apprised military authorities of the alleged unlawful shooting involving the accused; the ensuing NCIS investigation was initiated as a result of the reporting by Mr. Phillips.  Mr. Phillips was medically discharged from the Marine Corps in November 2008 as a result of a variety of physical issues, traumatic brain injury (TBI), and post-traumatic stress disorder (PTSD).
Mr. Phillips testified at the Article 32 investigation and consistent with his previous written statements and interviews, implicated the accused in the murder.  Mr. Phillips testified that he saw the accused shoot and kill an unarmed and injured Iraqi man who posed no threat to the accused or any other Division Jump Team member.    
I found Mr. Phillips to be a fairly credible witness at times, although there are some significant and troubling inconsistencies between his account of the 7 June 2004 incident and the accounts of several other eyewitnesses.  Much of the inconsistencies can probably be attributed to the on-scene chaos and confusion following the detonation of the IED and the lapse of time since the event.  The inconsistencies between the various witness accounts undermine the Government’s case against the accused regardless of the reasons why these inconsistencies exist or whether they can reasonably be explained by prosecutors.  
Additionally, Mr. Phillips is clearly dealing with many significant personal problems that call his credibility (and sanity) into question. Investigative Exhibit 39 provides some insight into Mr. Phillips’ rather bizarre thought process.  Mr. Phillips is emotionally unstable, irrational at times, and appears to be fixated on a conspiracy theory involving an active duty Marine general.  He has had some post-Marine Corps run-ins with the law and appears to be struggling with substance abuse issues.  Although the circumstances of Mr. Phillips’ life are very tragic and evoke empathy from others, his numerous personal issues provide ample fodder to question his credibility and reliability as a witness to an alleged murder.               
There is some evidence which tends to corroborate the testimony of Mr. Phillips, most significant of which is the testimony of Mr. Marco Jimenez, a former Marine, Division Jump Team member, and part of the 7 June 2004 convoy.  Mr. Jimenez’s memory was a bit spotty at times and he presented very poorly as a witness, but he testified that he peripherally saw the accused unholster his pistol and shoot someone on the ground.  Mr. Jimenez testified that, in his opinion, the individual was moving and was still a threat.  Several other witnesses testified that the accused told them that he (the accused) shot someone who was coming at him.  However, it is unclear if this shooting took place immediately after the IED blast when the Marines believed they were being attacked or later and was, in fact, the unlawful shooting described by Mr. Phillips.    

The testimony of Mr. Jimenez and other corroboration evidence clearly strengthens the Government’s case, however, it will not be powerful enough to overcome reasonable doubt.  No reasonable trier of fact, be it military judge or panel of members, could be firmly convinced of the accused’s guilt as to murder after a full and fair consideration of all the admissible evidence.  
On paper, the Government appears to have a very strong case against the accused.  In numerous NCIS written statements and video recordings of the interviews, Division Jump Team personnel claim to have witnessed the unlawful shooting involving the accused.  These NCIS written statements were obtained in 2008 and 2009.  The passage of time has greatly eroded the prosecutorial value of these NCIS interviews and written statements.  When called as witnesses at the Article 32 investigation, nearly all of these witnesses (HM1 Slaughter, Mr. Christopher Russell, Mr. Timothy Kadrie and Mr. Andrew Tipton) testified that their previous written statements were highly inaccurate when it came to the part involving them witnessing the accused shooting an injured Iraqi man.  Most blamed the inaccuracy on the lengthy NCIS interviews and suggestive interview tactics employed by the lead agent while others claimed that their PTSD issues accounted for the misleading statements.  Regardless of the reasons why the witness accounts have changed, the Government’s strong paper case has been tremendously weakened by the in-court testimony of the witnesses who now deny seeing the accused shoot and kill the injured Iraqi man.  

From an evidentiary perspective, it is important to note that at a court-martial, the written NCIS statements and recorded NCIS interviews could be used for impeachment purposes only, they could not be used by the trier of fact as substantive evidence (i.e. for the “truth of the matters” contained in the prior statements).  On the other hand, the witness’ testimony from the Article 32 investigation could be used for both impeachment purposes and as substantive evidence (M.R.E 801(d)(1)(A)).  As such, the sworn Article 32 testimony carries much more weight and significance than the prior NCIS written statements and interviews.    
There are three additional relevant witnesses who did not testify during the Article 32 hearing.  All three were former Division Jump Team members who were part of the 7 June 2004 convoy.  These witnesses are First Sergeant Beale, Mr. Carlos Gutierrez, and Mr. Andrew Wike.  According to written statements obtained by NCIS, all three individuals claimed to have witnessed the accused shoot the Iraqi man.  However, based on proffers from the counsel it appears that these three witnesses, like most of the others, have also changed their account of the events and have recanted the relevant portions of their prior NCIS statements.  First Sergeant Beale now claims to have lied to NCIS during his interview and written statement; he indicated that he would invoke his UCMJ Article 31(b) rights if called as a witness at the Article 32 investigation.  Mr. Gutierrez and Mr. Wike were invited to attend the hearing but did not agree to participate.  At this point, I suspect that these three witnesses will not be helpful to the Government’s case against the accused.     
In sum, the Government has insufficient evidence to prove its case against the accused beyond a reasonable doubt even when viewing the evidence in a light most favorable to the Government.  At trial there would be too many unanswered questions, too many conflicting accounts between the witnesses, too many changed stories, huge credibility issues with Mr. Phillips, and no proof as to who the alleged victim was or even if he is dead.  Based on the state of the evidence right now, I do not recommend adjudicating these offenses at a court-martial.  A general court-martial should only be considered if additional and highly credible evidence is obtained by the prosecution.     
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