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§690 Fifth Amendment, Self-incrimination



Supreme Court holds that privilege against self-in​crimination applies to forfeiture inves​tigations. (690) One may assert the 5th Amendment privilege against self-incrimina​tion when gov​ernment agents ask ques​tions or seek reports concerning property which may be subject to forfeiture. The fact that innocent parties are excluded from forfeitures supports the conclu​sion that forfeiture statutes are in​tended to pe​nalize only those who are signifi​cantly involved in a criminal enterprise. The penal nature of the statutory scheme justifies the applicability of the 5th Amendment privi​lege. U.S. v. United States Coin and Currency, 401 U.S. 715, 91 S.Ct. 1041 (1971).xe "U.S. v. United States Coin and Currency, 401 U.S. 715, 91 S.Ct. 1041 (1971)." 

1st Circuit upholds striking claimant's affi​davit after he in​voked the 5th Amendment. (690) In response to the gov​ernment's motion for summary judgment, the claimant filed an affidavit disputing many of the facts re​lied on by the gov​ernment. The government withdrew the motion pending the claimant's deposition. At his deposition, however, the claimant in​voked his 5th Amendment privilege in re​sponse to all questions con​cerning his involve​ment in drug traf​ficking, the sources of his in​come, and his alleged use of narcotics proceeds to purchase the properties. As a result the district court granted the mo​tion to strike his affidavit, and the 1st Circuit affirmed. The court held that it was "well ac​cepted" that a witness's direct testimony can be stricken if he invokes the 5th Amendment in cross examina​tion to shield that testimony from scrutiny. The district court made sufficient efforts to ac​commodate the claimant's 5th Amendment dilemma. It did not abuse its discretion in re​fusing to delay its ruling despite the claimant's last minute change of heart. U.S. v. Parcels of Land, Etc., Et al., 903 F.2d 36 (1st Cir. 1990).xe "U.S. v. Parcels of Land, Etc., Et al., 903 F.2d 36 (1st Cir. 1990)."
2nd Circuit refuses to allow forfeiture claimant to withdraw prior assertion of 5th Amendment privilege. (690) Claimant was convicted of drug charges in February 1992. In March 1992, the government filed a civil forfeiture action against certain real property. Claimant filed a notice of claim, but for over a year failed to answer interrogatories from the government. Claimant finally responded after a court order, but he asserted the 5th Amendment as his only response to the questions about his drug trafficking. After the government moved for summary judgment, claimant attempted to withdraw his assertion of the 5th Amendment privilege. The Second Circuit upheld the district court's refusal to allow claimant to withdraw his 5th Amendment privilege. A district court should generally take a liberal view towards an application to withdraw the privilege. However, where a litigant has used the 5th Amendment to abuse or obstruct the discovery process, as here, a trial court is entitled to bar the litigant from testifying later about matters previously hidden from discovery. Thus, summary judgment for the government was proper. U.S. v. Certain Real Property and Premises Known as 4003-4005 Fifth Ave., Brooklyn, NY, 55 F.3d 78 (2d Cir. 1995).xe "U.S. v. Certain Real Property and Premises Known as 4003-4005 Fifth Ave., Brooklyn, NY, 55 F.3d 78 (2d Cir. 1995)."
2nd Circuit upholds summary judgment against "innocent spouse." (690) The govern​ment sought to for​feit a single family home owned by the claimant and her husband, based upon the husband's drug trafficking. In her claim, the claimant denied any knowledge of her husband's drug traf​ficking activity. In the course of a deposition, however, she in​voked her 5th Amendment privilege against self incrimina​tion in response to virtu​ally every question re​garding drug activities alleged to have taken place in her home. The district court granted summary judgment for the gov​ernment, stating that there was "simply no pro​bative evi​dence from which a reasonable jury could find for the claimant, given the co​caine found throughout the house, the gun and other drug paraphernalia found throughout the house, the statements of the credible informant that the claimant was fully aware of her hus​band's drug trafficking, and the claimant's own calm response to the search of her home and the seizure of the aforementioned contra​band." The 2nd Circuit affirmed the judge's ruling, stat​ing that there was no "genuine issue for trial."  U.S. v. One Parcel of Prop​erty located at 15 Black Ledge Drive, Marlborough, Conn., 897 F.2d 97 (2d Cir. 1990). xe "U.S. v. One Parcel of Prop​erty located at 15 Black Ledge Drive, Marlborough, Conn., 897 F.2d 97 (2d Cir. 1990). "
2nd Circuit holds mere possession of currency is insuf​ficient to establish standing to chal​lenge forfeiture. (690) Claimant failed to re​port some $147,690 which was discovered in a carry-on bag by an x-ray detector as the claimant was going over​seas. The money was seized by customs. The defen​dant filed a com​plaint seeking re​lease of the cur​rency. Six months later the government sought forfeiture. The dis​trict court dismissed the claimant's complaint because he refused, on 5th Amend​ment grounds, to respond to any ques​tions con​cerning ownership of the money. The Sec​ond Circuit affirmed, stating that "[a] naked claim of pos​session . . . is not enough." There must be some in​di​cation that the claim​ant is in fact a possessor and "not a simple, perhaps un​knowing custodian, some indicia of re​li​ability or sub​stance to reduce the likelihood of a false or frivolous claim." These elements were lacking here. Mercado v. U.S. Customs Service, 873 F.2d 641 (2d Cir. 1989).xe "Mercado v. U.S. Customs Service, 873 F.2d 641 (2d Cir. 1989)."
3rd Circuit affirms dismissal of claim as sanc​tion for fail​ure to comply with discovery or​ders despite Fifth Amendment claim. (690) In a for​feiture action, the 3rd Cir​cuit affirmed the dismissal of claimants' claims as a sanction for failing to provide dis​covery. The noncom​pliance arose from one claimant's decision to assert a 5th Amendment privilege. However, if they wished to as​sert a privilege, they were required to submit timely re​sponses, rather than simply ignoring the requests. Sec​ond, the gov​ernment was signifi​cantly ham​pered in the prosecution of its forfeiture ac​tion. Third, claim​ant had a history of dilatori​ness, consistently violating discovery deadlines. Fourth, the refusal to comply was willful, and by failing to respond at all to the requests, in bad faith. Fifth, it seemed doubtful that al​ternative sanctions would be effec​tive, since in the past, claimants merely paid a fine and then continued to ig​nore the discovery requests. Fi​nally, claimants did not assert a meritorious claim, contending only that the for​feiture ac​tion violated one of the claimant's plea agree​ments. U.S. v. One Million Three Hundred Twenty Two Thousand Two Hundred Forty-Two Dollars and Fifty-Eight Cents ($1,322,242.58), 938 F.2d 433 (3d Cir. 1991).xe "U.S. v. One Million Three Hundred Twenty Two Thousand Two Hundred Forty-Two Dollars and Fifty-Eight Cents ($1,322,242.58), 938 F.2d 433 (3d Cir. 1991)."
Sixth Circuit holds that cumulation of evidence supported established drug connection with currency and claimant was not “penalized” for invoking Fifth Amendment to government’s discovery. (195, 690) Cleveland police officers spotted a pickup truck parked in a driveway with its engine running and saw Barry Joseph asleep in the fully-reclined driver's seat. The officers tapped on the vehicle's windows for several minutes before Joseph awoke and lowered his window, when the officers smelled marijuana. The officers recovered a plastic sandwich bag containing 11.89 grams of marijuana from his pocket. An inventory search of the vehicle uncovered $110,873 rubber banded together, and a drug-detecting dog alerted to the currency. On two previous occasions, police found Joseph with bags of marijuana and cash, and $21,211 eventually was forfeited to the government as drug proceeds in Ohio; and Pennsylvania officials sought forfeiture of $15,397. In the most recent case, the federal government filed a forfeiture complaint and during discovery, in response to the government's interrogatories about his work history and how he obtained the $110,873, Joseph invoked his Fifth Amendment rights. While the case was pending, however, Joseph died (apparently as a result of multiple gunshot wounds), and the court ordered his estate's administratrix to be substituted as the claimant. The district court ultimately granted the government's motion for summary judgment. On appeal, the Sixth Circuit held that the officers had ample reason to stop and question Joseph because he was asleep in an idling car in the middle of the night, and they had probable cause to detain him and search his car because he acknowledged possessing marijuana. The Court also held that the cumulation of this evidence satisfied the government's burden of establishing a connection between the currency and drug offenses because of the unusually large amount of currency; Joseph filed no state income tax returns from 1994 to 2002; the presence of drugs at the scene; an alert by a drug-detecting dog to the currency; and the two previous incidents. Finally, the Court held that district court did not penalize Joseph for exercising his Fifth Amendment rights because he had an opportunity to present his side of the case, but he simply chose to remain silent to avoid the Federal Rule of Civil Procedure 56 summary judgment requirements. U.S. v. $110,873.00 in U.S. Currency, 2005 WL 3271312 (6th Cir. 2005) (Nov. 30, 2005).

6th Circuit tells court not to instruct jury on claimant's refusal to testify. (690) The district court instructed the jury that it could draw "whatever inference reason and common sense permit[ted]" from claimant's failure to testify. Claimant argued that this instruction unneces​sarily drew the jury's attention to claimant's assertion of his 5th Amendment privileges, and this might have improperly influenced the jury's verdict. Since the case was being retried, the 6th Circuit did not decide whether the instruction was reversible error, but directed the district court not to give it again on retrial. U.S. v. Real Property Known and Numbered as Rural Route 1, Box 137-B, Cutler, Ohio, Box 137-B, Cutler, Ohio, 24 F.3d 845 (6th Cir. 1994).xe "U.S. v. Real Property Known and Numbered as Rural Route 1, Box 137-B, Cutler, Ohio, Box 137-B, Cutler, Ohio, 24 F.3d 845 (6th Cir. 1994)."
6th Circuit rules defendant may not avoid burden of production merely by asserting 5th Amendment privilege. (690) The gov​ernment presented probable cause to believe that claimant's home was forfeitable. Claimant presented no evidence to rebut this show​ing, but argued that in light of a pending criminal proceeding, any attempt to depose his wife or other witnesses, or to obtain their affidavits, would have waived his right against self incrimination. The 6th Circuit upheld summary judgment in favor of the govern​ment, ruling that claimant did not sufficiently show an inability to present facts. No expla​nation was made as to what the depositions or affidavits would have shown, or how they would have preju​diced the criminal proceed​ings. Claimant could not avoid his burden of production by merely asserting a 5th Amendment privilege. Claimant's contention that the district court should have stayed the federal for​feiture proceedings was meritless, in light of claimant's own act of seeking summary judgement and his failure to re​quest a stay. U.S. v. Certain Real Property 566 Hendrickson Boulevard, 986 F.2d 990 (6th Cir. 1993).xe "U.S. v. Certain Real Property 566 Hendrickson Boulevard, 986 F.2d 990 (6th Cir. 1993)."
7th Circuit refuses to return seized weapon to felon who failed to provide evi​dence of ownership. (690) More than a year after defen​dant's conviction on armed rob​bery char​ges, the prosecu​tor filed a mo​tion asking the court's permission to destroy a gun defendant had in his possession when arrested. De​fendant filed a demand for the return of the gun, which the district court treated as a motion for return of seized evi​dence under Fed. R. Crim. P. 41(e). The 7th Circuit affirmed the denial of the motion be​cause defendant failed to present evidence that he owned the gun. Records showed its sale by a gun shop, and the buyer reported that he traded the gun to a person other than defen​dant. Defendant failed to present evi​dence of his ownership of the gun be​cause he feared prosecution for being a felon in pos​session of a firearm. A party who asserts the privilege against self-in​crimination must bear the consequence of a lack of evidence. U.S. v. Taylor, 975 F.2d 402 (7th Cir. 1992).xe "U.S. v. Taylor, 975 F.2d 402 (7th Cir. 1992)."
7th Circuit upholds refusal to stay civil forfeiture pend​ing resolution of criminal charges. (690) 7th Circuit found no er​ror in the district court's denial of claimant's motion for a stay in his civil forfeiture ac​tion pending reso​lution of the state criminal charges. Claimant waived this issue by agree​ing to try the forfei​ture action on stipulated facts. Moreover, even if claimant's failure to object did not constitute a waiver, he would not be entitled to a stay. Al​though the 5th Amendment privilege against self-incrimina​tion is ap​plicable in civil forfeiture actions, a blanket asser​tion of the privilege is no de​fense to a forfeiture proceeding and would not pro​vide a sufficient basis for the issuance of a stay. "The very fact of a parallel criminal proceeding . . . does not alone un​dercut [claimant's] privilege against self-incrimina​tion, even though the pendency of the crimi​nal ac​tion 'forces him to choose between preserv​ing his privilege against self-incrimi​nation and losing the civil suit.'" U.S. v. Cer​tain Real Property, Com​monly Known as 6250 Ledge Road, Egg Harbor, WI, 943 F.2d 721 (7th Cir. 1991).xe "U.S. v. Cer​tain Real Property, Com​monly Known as 6250 Ledge Road, Egg Harbor, WI, 943 F.2d 721 (7th Cir. 1991)."
9th Circuit vacates opinion holding use of forfeiture affidavit in criminal case violates declarant’s Fifth Amendment rights. (690) Defendant was convicted of firearms possession violations based on evidence which included an affidavit sworn out by defendant during a prior civil forfeiture proceeding. On direct appeal, defendant raised and lost an argument that his Fifth Amendment right against self-incrimina​tion was violated by introduction of the affidavit. Thereafter, defendant challenged his conviction under 28 U.S.C. §2255, once again raising the Fifth Amendment argument. The Ninth Circuit issued an opinion granting the petition on Fifth Amendment grounds. See, U.S. v. Scrivner, 167 F.3d 536 (9th Cir. 1999). The government petitioned for rehearing, contending that the §2255 petition should have been dismissed under the law of the case doctrine since the Fifth Amendment argument was considered and rejected by the panel that denied petitioner’s direct appeal. The appellate court agreed, vacated its earlier opinion, and dismissed the petition. [Ed. Note: The panel not only withdrew the earlier opinion, but cast some doubt on its reasoning. In the original opinion, the court cited U.S. v. Cretacci, 62 F.3d 307 (9th Cir. 1995), as standing for the proposition that a claim of ownership in a civil forfeiture action may not later be introduced against the declarant in a criminal case. Here the court characterized the cited language from Cretacci as dictum which effected no change in the law.] U.S. v. Scrivner, 189 F.3d 825(9th Cir. 1999).xe "U.S. v. Scrivner, 189 F.3d 825(9th Cir. 1999)."
9th Circuit finds no violation of self-incrimination in holding that failing to file a claim in forfeiture is "abandonment." (690) The Ninth Circuit held that just as the seizure of abandoned property cannot be said to implicate the former owner's privacy rights, the forfeiture of abandoned property cannot be said to implicate the former owner's double jeopardy rights. In each instance the government has acted against property that the owner has renounced utterly. However, the defendant argued that requiring him to claim his property he was forced to sacrifice his right against self incrimination in order to preserve his right against double jeopardy. The court rejected the argument, noting that a defendant's claim of ownership at a pretrial suppression hearing may not be used to prove his guilt. Simmons v. U.S., 390 U.S. 377, 394 (1968). "For the same reason a defendant's claim of ownership of property that was subject to forfeiture may not be used for that purpose." Judge Kleinfeld concurred in the result but would not have reached the Simmons issue. U.S. v. Cretacci, 62 F.3d 307 (9th Cir. 1995).xe "U.S. v. Cretacci, 62 F.3d 307 (9th Cir. 1995)."
9th Circuit distinguishes between criminal and civil as​pects of civil forfeiture actions. (690) Civil forfeiture actions con​stitute a hy​brid procedure of mixed civil and criminal law el​ements. Because civil forfeiture statutes aid in the enforce​ment of criminal laws, courts have de​veloped limited consti​tutional criminal law protections for owner-claimants. Thus both the 4th and 5th Amendments apply but not the double jeopardy clause nor the Federal Rules of Criminal Proce​dure. Once the gov​ernment shows probable cause to believe that the property was used in violation of federal drug laws, the burden of proof shifts to the claimant to show that no probable cause ex​isted. Due process does not required an im​mediate post-deprivation hearing, as long as for​feiture proceedings are commenced without unreason​able delay. Thus in evaluating whether a claimant's rights have been re​spected, the 9th Circuit found it nec​essary to "clearly distin​guish between the criminal and civil aspects of civil forfeiture actions." U.S. v. One 1985 Mercedes, 917 F.2d 415 (9th Cir. 1990).xe "U.S. v. One 1985 Mercedes, 917 F.2d 415 (9th Cir. 1990)."
10th Circuit holds that criminal forfeiture trial need not be bifurcated where defendant fails to state a desire to testify at a separate trial. (690) In U.S. v. Sandini, 816 F.2d 869 (3d Cir. 1987) the 3rd Circuit exercised its su​pervisory power to require complete bifurca​tion of in personam crimi​nal forfeiture pro​ceedings from the guilt phase of a criminal trial. On the other hand, in U.S. v. Perholtz, 842 F.2d 343 (D.C. Cir. 1988), the D.C. Circuit declined to adopt a rule requiring any bifurca​tion what​soever, and the 9th Circuit de​clined to rule on the con​stitutionality of unitary pro​ceedings in U.S. v. Feldman, 853 F.2d 648, 661 (9th Cir. 1988). Here, the 10th Cir​cuit held that the responsibility rests on the de​fendant and counsel to make the trial court aware that the de​fendant desires to testify on the forfei​ture issues. "If no such re​quest is made, the trial court and the govern​ment are entitled to assume that evidence concerning guilt and forfei​ture may be heard together." U.S. v. Jenkins, 904 F.2d 549 (10th Cir. 1990).xe "U.S. v. Jenkins, 904 F.2d 549 (10th Cir. 1990)."
11th Circuit declines to stay civil forfeiture until after criminal prosecution. (690) The 11th Circuit upheld the district court’s denial of a stay, finding no real conflict between the forfeiture and claim​ant's 5th Amendment rights. Claimant’s invocation of her 5th Amendment rights did not result in the civil forfeiture judgment against her. She stipulated to probable cause and then rested, providing no defense to the forfeiture. She did not explain why she did not use the testimony of other parties in her defense. She failed to examine the persons whose hearsay statements provided prob​able cause for the forfeiture. Claimant's basis for the stay was no more than a blanket assertion of the privilege against self-incrimination. U.S. v. Lot 5, Fox Grove, Alachua County, Florida, 23 F.3d 359 (11th Cir. 1994).xe "U.S. v. Lot 5, Fox Grove, Alachua County, Florida, 23 F.3d 359 (11th Cir. 1994)."
D.C. District Court says Kastigar applies to criminal forfeiture proceedings. (690) A BCCI employee who managed the personal accounts of Manuel Noriega was convicted of money-laun​dering. Thereafter, the defen​dant cooperated with the government and testified against Gen​eral Noriega. When the government sought forfeiture of a condominium defendant purchas​ed in Washington, D.C., he claimed that it relied improperly on immunized testimony and de​briefing information given the government during defendant’s cooperation against Noriega. The district court did not decide the merits of the claim, but held that the prohibition announced in Kastigar v. U.S., 408 U.S. 441 (1972), against use of immunized testimony against the declar​ant in a criminal case applies to criminal forfeiture proceedings such as those at issue here. The court ordered a Kastigar hearing to be held. U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Amjad Awan), 980 F.Supp. 529 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Amjad Awan), 980 F.Supp. 529 (D.C.D.C. 1997)."
Federal Circuit holds that a mortgagee may not assert a Fifth Amendment taking claim in the Court of Federal Claims following an in rem administrative forfeiture. (690) Vereda was a limited partnership doing business in Colombia as a broker and dealer in small aircraft. Soon after Verada purchased an airplane for $460,000 for its client Aeroexpreso, DEA seized it, alleging it was used to traffic cocaine and had been purchased with proceeds of drug sales. DEA initiated administrative forfeiture proceedings and published notice of the airplane’s seizure and impending forfeiture. Verada did not file a claim, and Aeroexpreso filed an untimely claim, so DEA declared the plane administratively forfeiture pursuant to 19 U.S.C. Section 1609. While their petitions for remission were pending before DEA, Aeroexpreso filed an action in district court seeking the return of the plane. They also sought damages based on the government’s alleged violations of Aeroexpreso’s due process rights during the administrative forfeiture proceedings. The district court held that it could not exercise its equitable jurisdiction over the administrative proceedings since Aeroexpreso had gotten notice of the seizure. The district court granted the government’s motion to dismiss, and the Eleventh Circuit affirmed. Verada then filed a complaint in the Court of Federal Claims alleging that the administrative forfeiture of the airplane constituted an illegal exaction, a compensable taking under the Fifth Amendment, and an Excessive Fine under the Eighth Amendment. Only the taking claim survived the government’s motion for rehearing. On interlocutory appeal, the Federal Circuit concluded that the Court of Federal claims did not have authority to determine whether the airplane as a whole, including Verada’s interest as mortgagee, met the criteria set forth in 21 U.S.C. Sections 881(a)(4) and 881(a)(6). The Federal Circuit noted that because the relevant forfeiture statutes provide a comprehensive administrative and judicial system to review in rem administrative forfeitures, the Tucker Act jurisdiction over the property covered by the scheme is preempted. Thus, the Federal Circuit held that a mortgagee may not assert a viable Fifth Amendment taking claim in the Court of Federal Claims following the government’s in rem administrative forfeiture. The Federal Circuit reversed and remanded for judgment to be entered dismissing Verada’s complaint. Verada, Ltda. v. U.S., 271 F.3d 1367 (Fed. Cir. 2001).

Alabama district court denies government’s motion for summary judgment and request for adverse inference because person who is both claimant in forfeiture case and defendant in a criminal case cannot be forced to choose between waiving the privilege of self-incrimination and losing his civil case on summary judgment. (390) (690) The government sought forfeiture of $55,526 seized from the home of Beachem in Chilton County, Alabama, and moved for summary judgment and to strike an affidavit, based on Beachem’s deposition, in which he declined to answer a variety of questions about the events preceding the seizure of the currency, the source of the currency, and his practices regarding distributing marijuana. Beachem's opposition to the summary judgment motion included an affidavit in which he explained the legitimate sources from which he obtained the seized currency and the reason he kept the currency in his home. The United States contended that Beachem cannot testify on his own behalf, by affidavit or otherwise, because he asserted his Fifth Amendment rights against self-incrimination in response to questions at his deposition, and that Beachem's invocation of these rights required the Court to draw adverse inferences against him. Beachem argued that at the time of his deposition he was facing pending criminal charges of possession of marijuana in another court. Since the date of his deposition, Beachem has entered a plea of guilty to felony possession of marijuana and has been sentenced. The Fifth Amendment does not forbid the drawing of adverse inferences against a claimant in a civil forfeiture action where that party refuses to testify in response to probative evidence offered against him. The Eleventh Circuit, while accepting the existence of this general rule, has acknowledged an exception where a person who is both a claimant in a forfeiture case and a defendant in a criminal case is forced to choose between waiving the privilege of self-incrimination and losing his civil case on summary judgment. To trigger the rule, the invocation of the privilege must automatically result in an adverse judgment, not merely the loss of the party's most effective defense. When the government required Beachem to be deposed during a time when he was facing criminal charges in another court arising out of the very same events as those from which the forfeiture case arose, it put him in the position of choosing between waiving his Fifth Amendment privilege or losing the forfeiture case on summary judgment. As the government argued, granting the motion to strike would require a ruling against Beachem on the summary judgment motion, which necessarily would result in an adverse judgment against Beachem rather than merely stripping him of his most effective defense.  Accordingly, the Court refused to strike Beachem's affidavit, nor make any adverse inference from the fact that Beachem asserted his Fifth Amendment rights at his deposition. The court also found genuine issues of material fact and denied summary judgment. U.S. v. Fifty Five Thousand Five Hundred Twenty Six ($55,526) Dollars In U.S. Currency, 2007 WL 4365467 (M.D.Ala. 2007)(December 11, 2007).

Arizona district court denies postponement of sentencing until completion of criminal forfeiture proceedings despite defendant’s desire to assert Fifth Amendment during pre-sentence investigation because any statements he subsequently made could still be used by the government to seek a change in the forfeited amount or assets. (690) The defendant moved to postpone his sentencing because the presentence investigation process includes questions about his financial condition, and he desires to answer those questions fully before sentencing, but he must invoke his privilege against self-incrimination with respect to such questions before completion of the forfeiture proceedings, because his answers could result in a higher forfeiture penalty. The government responded by arguing that the defendant has no privilege against self-incrimination with respect to the forfeiture proceedings once he has been found guilty. Courts have applied the privilege against self-incrimination in criminal forfeiture proceedings, and often must distinguish between criminal and civil proceedings. In this case, the forfeiture sought by the government was clearly criminal. The defendant asserted his privilege against self-incrimination throughout the case. The court had difficulty accepting the government's argument that the privilege disappeared when the jury returned a guilty verdict. Statements by the defendant regarding his financial condition could result in a more severe criminal penalty, a risk that falls squarely within the scope of the privilege. The court nevertheless sided with the government. The defendant asserted that he would be willing to talk about his financial condition once forfeiture is determined, but completion of the forfeiture proceedings would not have eliminated the risk that his statements about his financial condition might result in a higher forfeiture penalty, because Rule 32.2(e)(1)(A) of the Federal Rules of Criminal Procedure specifically provides that the Government may seek amendment of an order of forfeiture to include property that was located and identified after that order was entered. Thus, even if the Court were to postpone the defendant's sentencing until after an order of forfeiture had been entered, any statements he subsequently made could be used by the government to seek a change in the forfeited amount or assets. The defendant will have the same incentive to assert the privilege after the Court's forfeiture ruling as now. Because postponement of the sentencing will not eliminate this impediment to his discussion of his financial condition, the Court refused to postpone his sentencing. U.S. v. Kilbride, 2007 WL 2528087 (D. Ariz. 2007) (August 31, 2007).

Florida district court denies government’s motion to strike claim based on lack of standing, where claimant asserted his Fifth Amendment privilege as to certain questions at his deposition, because he still made a specific claim of ownership and produced evidence to support his claim of ownership, although summary judgments were still granted because claimant could not prove innocent ownership. (690) Drug agents established surveillance of the claimant’s residence and observed a GMC Yukon traveling to a bank that was located approximately one mile away. Claimant backed into an unidentified third party vehicle as he was attempting to leave the parking lot and agents notified the Florida Highway Patrol, which responded to the scene. During their investigation of the accident, troopers noticed an odor of marijuana emanating from inside the vehicle. The claimant appeared to be nervous and his hands were shaking. A drug detecting K-9 gave a positive alert to a black bag located in the rear of the vehicle. The bag contained substances which were later positively identified as cocaine and marijuana, as well as the defendant currency, a digital scale, a straw containing cocaine residue, empty plastic baggies, and three prescription bottles. While the claimant was in the patrol car, he informed officers that the currency “with checks wrapped around it in the bag” belonged to him. When troopers asked whether the drugs were also his, the claimant requested an attorney. As troopers were processing the evidence, the claimant made statements about the weight of the drugs as they were placed on the scale and stated that the defendant currency was separated into bundles as one bundle was his “sweat money” while the other bundle was the currency he owed to his drug supplier. To support his claim that he acquired the defendant currency through lawful means, the claimant provided the United States with tax returns and W-2's. During his deposition, he admitted that, after he paid his expenses, he was probably left without any money at the end of the month and no one in his family was giving him money. When questioned regarding his knowledge of the contents of the black bag, the claimant repeatedly asserted his Fifth Amendment privilege. The government contended he failed to establish that he has Article III standing to challenge the forfeiture. To establish Article III standing, a claimant need not assert that he is the owner of the seized property as a lesser property interest, such as a possessory interest in the seized property, is sufficient. Although the claimant asserted his Fifth Amendment privilege when he was asked questions regarding his knowledge of the contents of the black bag, how the defendant currency ended up in the black bag, and whether he made statements to troopers indicating that the money was sweat money and explaining how the currency was separated into bundles, he still made a specific claim of ownership in his deposition and produced evidence to support his claim of ownership. He did answer the United States' questions regarding his sources of income, his expenses, and his employment history, and thus the court declined to find that the claimant lacked standing. Nevertheless, the court found that the United States met its burden of showing that it is more likely than not that the defendant currency was subject to forfeiture, and the claimant failed to establish that he is an innocent owner of the defendant currency. Thus, the court granted judgment for the government. U.S. v. $37,768.00 in U.S. Currency, 2007 WL 3197740 (M.D. Fla. 2007) (October 26, 2007).

Illinois District Court finds invocation of right to silence by witness may be relevant to probable cause. (690) The government sought civil forfeiture of a luxury car purchased by a drug dealer after his release from prison. Its case rested largely on the fact that claimant spent far more money, often in cash, than he reported in income. Claimant asserted that some of the cash came from selling refurbished washing machines to Katz, but Katz asserted his own Fifth Amendment privilege against self-incrimination when called to testify about the transactions. The district court concluded that it could properly draw inferences adverse to claimant from Katz’s silence. Drawing such inferences did not offend the Fifth Amendment because Katz was a third-party witness with no interest in the outcome of the forfeiture action. Thus, his assertion of his right to silence was not burdened by the court’s use of it. U.S. v. One Lexus LX450, 1999 WL 617686 (N.D. Ill. 1999) (not reported in F.Supp.).xe "U.S. v. One Lexus LX450, 1999 WL 617686 (N.D. Ill. 1999) (not reported in F.Supp.)."
New York District Court says fear of civil forfeiture won’t support 5th Amendment privilege claim. (690) A grand jury witness, held in civil contempt for refusing to answer questions before a grand jury despite the protection of an immunity order pursuant to 18 U.S.C. §§6002-6003, moved to vacate the order jailing him. He contended that his refusal to speak was justified because the immunity order did not protect him against the use of his testimony in a pending civil forfeiture action in another district. Citing Boyd v. U.S., 116 U.S. 616 (1886), and U.S. v. Buena Vista Ave., 937 F.2d 98, 103 n.3 (3d Cir. 1991), the district court denied the motion, holding that, at least for purposes of statutory use immunity under §6002, civil forfeiture would be treated as a criminal case and his immunized testimony could not be used against him. In re Grand Jury Subpoena of Ismail Elbarasse, 1998 WL 879700 (S.D.N.Y. 1998) (not reported in F.Supp.).
