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1st Circuit affirms denial of relief from for​feiture judgment under Rule 60(b). (440) The 1st Circuit re​jected claimant's argument that he was improperly de​nied post-judgment relief under Fed. R. Civ. P. 60(b)(3) and (6) based upon the government's "fraud on the court" and its misstatements, and under Rule 60(b)(1) based upon his counsel's excusable neglect. Claimant did not establish a fraud upon the court. Claimant failed to show that the government's mis​statements or his coun​sel's failure to file a verified affidavit in opposi​tion to the govern​ment's motion for summary judgment was material to the gov​ernment's demonstration of probable cause or to claimant's de​ficient defense of in​nocent ownership. U.S. v. Parcel of Land and Resi​dence at 18 Oakwood Street, 958 F.2d 1 (1st Cir. 1992).xe "U.S. v. Parcel of Land and Resi​dence at 18 Oakwood Street, 958 F.2d 1 (1st Cir. 1992)."
1st Circuit upholds consideration of hearsay to deter​mine probable cause. (440) Claimant objected to the admis​sion of a toxicology re​port verifying that a sub​stance found in the van was marijuana, and a police offi​cer's affidavit con​taining an informant's statement that he had purchased mar​ijuana from claimant. Al​though the claimant conceded that hearsay may be used to show probable cause, he con​tended that hearsay could not be the sole basis for a probable cause finding. The 1st Cir​cuit upheld the probable cause determi​nation, rul​ing that the hearsay evidence was sufficiently reli​able. Moreover, the hearsay did not con​stitute the sole basis for the probable cause determination. An officer who searched the van testi​fied that he discovered three plas​tic bags and a small con​tainer containing a brown leafy sub​stance, two hand-rolled cigarettes, several loaded guns and a bag containing ammu​nition. U.S. v. One 1986 Chevrolet Van, 927 F.2d 39 (1st Cir. 1991).xe "U.S. v. One 1986 Chevrolet Van, 927 F.2d 39 (1st Cir. 1991)."
1st Circuit finds no error in denial of Franks motion chal​lenging forfeiture affidavits. (440) The claimant ar​gued that the government's forfeiture affidavit contained false state​ments and material omissions entitling him to a hearing un​der Franks v. Delaware, 438 U.S. 154 (1978). The 1st Circuit rejected the argument, holding that many of the alleged flaws in the affidavit appeared to be inno​cent mistakes or at most negligent omissions. More​over, the court held that even if all of the omissions were cor​rected and the alleged false​hoods were dis​regarded, "there still would exist more than enough evidence to estab​lish probable cause." The motion was properly de​nied. U.S. v. Parcels of Land, Etc., Et al., 903 F.2d 36 (1st Cir. 1990).xe "U.S. v. Parcels of Land, Etc., Et al., 903 F.2d 36 (1st Cir. 1990)."
2nd Circuit remands to consider whether misrepresentations established probable cause for forfeiture. (440) Defendant owned companies that solicited individuals to purchase membership in registries published by the companies. The government seized the companies' funds, alleging that these were the proceeds of mail and wire fraud. It contended that salesmen made fraudulent representations regarding the nomination and selection process for membership in the registries, the prestige of the registries, the identity of other members, the use of the registries as a networking tool, and the companies' intention to hold seminars. The district court vacated the seizure warrant, finding the government had not established probable cause to believe that the companies had committed mail or wire fraud. The Second Circuit ordered the district court to examine the true nature of the bargain between the companies and the members. The members bargained to join exclusive registries that would provide opportunities for networking among a prominent group of individuals. On remand, the district court should examine the nature of the bargain and whether any misrepresentations were material to that bargain. In re Seizure of all Funds in Accounts in the Names Registry Publishing, 68 F.3d 577 (2d Cir. 1995).xe "In re Seizure of all Funds in Accounts in the Names Registry Publishing, 68 F.3d 577 (2d Cir. 1995)."
2nd Circuit holds that exigent circum​stances justified warrantless seizures of funds being electronically transferred. (440) The govern​ment seized funds being electronically trans​ferred by a Colombian drug cartel from United States banks to Colombian and Panamanian banks. The 2nd Circuit held that the warrantless seizures were justified by the exigent circum​stances exception to the warrant require​ment in the 4th Amendment. Circuit caselaw requires seizures made pursuant to 21 U.S.C. §881(b)(4) to comport with the 4th Amend​ment. Thus, a warrantless seizure is valid only if it falls within one the recognized ex​ceptions to the 4th Amendment. The court agreed that exigent circumstances were pre​sent: electronic transfers can be completed in a matter of minutes or hours, and the property at issue was fungible. The court also upheld those seizures made pursuant to an in rem warrant issued by a clerk of the court, pursuant to Supp. Rule C(3). Although the 4th Amendment requires probable cause at the time of seizure, the government need not obtain a judicial determination of proba​ble cause before seizure. U.S. v. Daccarett, 6 F.3d 37 (2d Cir. 1993). xe "U.S. v. Daccarett, 6 F.3d 37 (2d Cir. 1993). "
2nd Circuit says probable cause only re​quires a nexus between seized property and illegal drug activity. (440) Under 2nd Circuit forfeiture caselaw, to establish proba​ble cause, the government must have reason​able grounds to believe the property is sub​ject to forfeiture, and these grounds must rise above the level of "mere suspicion." Here, the 2nd Circuit noted that there was an apparent contradiction in formulations of how far above "mere suspicion" the probable cause burden lies. Although several cases have suggested that "a substantial connection" must be shown between the property and the illegal activity, the court found that "the weight of authority" in the 2nd Circuit re​quires the government only to demonstrate a "nexus" between the seized property and the illegal drug activity. To show that nexus when the res is a bank account, the govern​ment must establish that there is probable cause to believe the funds represent proceeds traceable to drug transactions; it is not re​quired to link the monies to any one particu​lar transaction. Here, the evidence was more than sufficient to link funds being electroni​cally transferred to Colombia to illegal drug trafficking. U.S. v. Daccarett, 6 F.3d 37 (2d Cir. 1993). xe "U.S. v. Daccarett, 6 F.3d 37 (2d Cir. 1993). "
2nd Circuit upholds warrantless seizure of electronic transfer funds. (440) The 2nd Circuit upheld the warrantless seizure of funds being electronically transferred. Under 21 U.S.C. §881(b)(4), when the Attor​ney General has probable cause to believe that property is subject to forfeiture under section 881, the government is authorized to seize the property without judicial process. Here, the Assistant U.S. Attorneys, as repre​sentatives of the Attorney General, clearly had such probable cause. This was not a case in which the government stumbled into a seizure without any prior information about the subject property. The government knew that the head of a Colombian drug cartel, who had already been indicted for various drug and money laundering violations, would probably be directing the transfer of illicit in​come through particular New York banks to the accounts of several of his businesses in Colombia. In addition, as required by statute, the government initiated forfeiture proceedings promptly and in accordance with applicable customs laws. U.S. v. Daccarett, 6 F.3d 37 (2d Cir. 1993). xe "U.S. v. Daccarett, 6 F.3d 37 (2d Cir. 1993). "
2nd Circuit holds that government waived right to assert a "traceable proceeds" theory as to entire bank account. (440) The govern​ment seized a bank's interbank account. In a civil forfeiture motion under 18 U.S.C. §981, the government alleged that Colom​bian drug cartels used money orders to launder money through the interbank account. Although only about $1.7 million of the funds came from money or​ders, the government sought forfeiture of the entire $7 million in the account on the grounds that the non-laundered funds became "involved" in money laundering by providing cover for the deposits at​tributed to money orders. When the district court rejected this claim, the government moved for recon​sideration, claiming that it had established probable cause to seize the entire account on a "traceable pro​ceeds" theory. The district court held that the gov​ernment had waived its right to assert a "traceable proceeds" theory, and the 2nd Circuit agreed. It was not until several weeks after the hearing on the bank's motion that the government asserted it was proceeding on a traceable proceeds theory. The gov​ernment raised this theory too late to be considered by the court. Marine Midland Bank v. U.S., 11 F.3d 1119 (2d Cir. 1993).xe "Marine Midland Bank v. U.S., 11 F.3d 1119 (2d Cir. 1993)."
2nd Circuit says stipulations barred using allega​tions in amended complaint to show probable cause. (440) The government seized a bank's inter​bank account which contained about $7 million. To expedite the return of funds that were not linked to criminal activity, the bank agreed to produce its records regarding the interbank account at the time of the seizure. This agreement was finalized as a stipulation that was signed by the court. The gov​ernment subse​quently used the bank's records as the basis for an amended forfeiture complaint. The 2nd Circuit held that the stipulation barred the govern​ment from using the allegations in the amended complaint to establish probable cause that the entire account was forfeitable. The allegations in the amended complaint derived entirely from the gov​ernment's examination of the interbank records and the stipulation barred the government from using the records to establish probable cause against money not attributable to money orders. Marine Midland Bank v. U.S., 11 F.3d 1119 (2d Cir. 1993).xe "Marine Midland Bank v. U.S., 11 F.3d 1119 (2d Cir. 1993)."
2nd Circuit remands to determine proba​ble cause to forfeit bank accounts. (440) In a civil forfeiture ac​tion against real property and bank accounts, the district court ordered the forfeiture of the real prop​erty, but found that the government had not traced the money in the bank account to drug traffick​ing. The 2nd Circuit remanded because it was unclear whether the court had found (a) no probable cause to forfeit the accounts, or (b) that claimants had shown that the ac​counts did not contain drug proceeds. As the trial began, the judge announced that the proba​ble cause requirement had been met by the gov​ernment. The finding was not limited to the prop​erty, so the government presented no fur​ther evi​dence. The court's later finding was contrary to this initial ruling. The case was remanded to determine whether proba​ble cause ex​isted for the forfeiture of the ac​counts. The court noted that on remand, prob​able cause could be based on circum​stantial evidence and the funds need not be linked to specific drug transactions. U.S. v. All Right, Title, and Interest in Real Property and Appurte​nances Thereto Known as 785 St. Nicholas Ave., 983 F.2d 396 (2d Cir. 1993).xe "U.S. v. All Right, Title, and Interest in Real Property and Appurte​nances Thereto Known as 785 St. Nicholas Ave., 983 F.2d 396 (2d Cir. 1993)."
2nd Circuit holds evidence obtained independent of that illegal seizure may establish probable cause. (440) The govern​ment seized a suitcase carrying approximately $38,000 in small bills from de​fendant who pro​vided conflicting explana​tions of how he ob​tained the money and why he was car​rying it. Af​ter further investigation uncovered incrimi​nating evi​dence, the DEA initiated a forfeiture action against the money. Defendant moved for summary judgement on the grounds that the government lacked probable cause at the time of the seizure. The district court granted the motion, ordered the government to return the money and prohibited it from ini​tiating any other forfeiture action against the same prop​erty. The 2nd Circuit re​vers​ed, finding that the district court con​fused probable cause to seize the money and probable cause for the forfei​ture. Even assuming there was no probable cause for the seizure, there was no support in law for the drastic remedy of enjoining the gov​ernment from further at​tempts to forfeit the money. The court held that "an illegal seizure of property itself does not immunize that prop​erty from forfeiture . . . and that evi​dence ob​tained independent of the illegal seizure may be used in the forfeiture action." Even if there was no probable cause to seize the money, the government had established, by the time of the forfeiture ac​tion, proba​ble cause to believe that the money was for​feitable. Therefore, the burden of proof had shifted to de​fendant to establish that the money was not drug-related. U.S. v. $37,780 in United States Currency, 920 F.2d 159 (2d Cir. 1990).xe "U.S. v. $37,780 in United States Currency, 920 F.2d 159 (2d Cir. 1990)."
2nd Circuit holds that state criminal pro​ceeding may sup​port federal forfeiture action, even if appeal is pending. (440) The 2nd Cir​cuit noted that generally the pendency of an appeal from a conviction does not de​prive the judgment of its preclusive effect. In any event, however, the court held that "the conduct un​derlying the conviction establishes prob​able cause supporting the forfeiture." "Nor does it mat​ter that the evidence sup​porting probable cause for this forfei​ture was adduced at a state, rather than a federal, criminal proceeding." The court ruled that if Congress had intended that civil for​feitures under section 881(a)(1) be limited solely to cases involving a federal con​viction, "it would have said so." U.S. v. All Right, Title & Interest in Real Property & Build​ing Known as 303 W. 116th Street, New York, New York, 901 F.2d 288 (2d Cir. 1990).xe "U.S. v. All Right, Title & Interest in Real Property & Build​ing Known as 303 W. 116th Street, New York, New York, 901 F.2d 288 (2d Cir. 1990)."
4th Circuit reverses summary judgment where claimants denied knowledge of CTR requirement. (440) Claimants, husband and wife, owned a nightclub. They also made dozens of cash deposits at multiple branches of banks at times and in ways suggesting an attempt to avoid the requirement of filing a currency transaction report (CTR). The government sought forfeiture of the house purchased with the funds derived from these deposits on the ground that the house was bought with the proceeds of a structuring transaction. The district court granted summary judgment for the government, finding that it had established probable cause and the claimants had failed to rebut that showing. The Fourth Circuit reversed. It did not dispute the government’s showing of probable cause. However, the court emphasized that proof of knowledge of the reporting requirement is essential to proof of the crime of structuring, and thus to the forfeitability of structured funds, and that both claimants took the stand and denied knowledge. Despite the trial court’s conclusion that claimants’ denial was “incredible,” the circuit court felt that determination of claimant’s credibility on the issue was a jury question. U.S. v. Leak, 123 F.3d 787 (4th Cir. 1997).xe "U.S. v. Leak, 123 F.3d 787 (4th Cir. 1997)."
4th Circuit rules lack of judicial determina​tion of probable cause prior to seizure of vehi​cle did not vio​late 4th Amend​ment. (440) Upon the government's filing a forfeiture com​plaint, the district court clerk issued a warrant of arrest in rem, which serves to bring the res within the jurisdiction of the court and autho​rizes the government to seize the prop​erty. Defendant contended that the seizure of his vehicle pursuant to the warrant of arrest in rem violated the 4th Amendment because it was is​sued without a prior finding of probable cause. The 4th Circuit rejected this argument. When police have probable cause to believe a car contains contra​band, they may seize it without a prior judicial deter​mination of probable cause without violating the 4th Amendment. The justification for a warrantless seizure does not disappear merely because the vehicle has been im​pounded. In defendant's case, the po​lice officer ob​served drug paraphernalia and a white powder between the seat of defendant's vehicle. Since the officer had reasonable cause to believe that the vehicle contained contra​band, he was jus​tified in seizing the automobile without a warrant. Since probable cause for the war​rantless seizure did not dissipate, the lack of judicial de​termination of probable cause prior to seizure pursuant to the warrant of arrest in rem did not vio​late the 4th Amendment. U.S. v. Turner, 933 F.2d 240 (4th Cir. 1991).xe "U.S. v. Turner, 933 F.2d 240 (4th Cir. 1991)."
5th Circuit says claimant has burden of proof once probable cause is established to seize car with missing VIN. (440) The government sought forfeiture of several vehicles under 18 U.S.C. §512, which provides for the forfeiture of any motor vehicle or vehicle part whose vehicle identification number (VIN) has been tampered with or removed. The 5th Circuit held that once the government established probable cause for the forfeiture of a vehicle under §512, the claimant bears the burden of proving a defense to the forfeiture. The plain language of section §512 incorporates the burden of proof provision of section §1615 of the "customs laws." The court rejected defendant's claim that the government had to establish that he knowingly tampered with or removed a VIN, or that he knew the vehicle was stolen. The attempt to incorporate a scienter requirement into the probable cause standard was simply an effort to subvert the burden-shifting approach approved here. U.S. v. 1988 Chevrolet Silverado, 16 F.3d 660 (5th Cir. 1994).xe "U.S. v. 1988 Chevrolet Silverado, 16 F.3d 660 (5th Cir. 1994)."
6th Circuit holds drug forfeiture does not require conviction as basis for forfeiture. (440) Following defendant’s grand jury indictment for trafficking in a controlled substance, an investigation linked money in his bank accounts to the illegal activity. The Government brought forfeiture proceedings against the property but defendant failed to file a claim or answer. The district court issued a default judgment against the property followed by a final decree of forfeiture. Defendant filed a motion for return of property–which the court denied, followed by a motion to set aside the order of default–which the district court also denied. The defendant appealed the district court’s ultimate decision, in part, because the property seized was forfeited prior to his conviction. The 8th Circuit affirmed the district court, holding that in civil forfeiture proceedings, “the United States bears the burden of demonstrating probable cause that there was a connection between the property to be forfeited and illegal drug activity.” Civil forfeiture proceedings do not require a conviction as a basis for forfeiture. Tolliver v. U.S., 2001 WL 278292 (6th Cir. 2001) (unpublished opinion).

6th Circuit says court may not dismiss civil forfeiture action for lack of probable cause at time of seizure. (440) The government obtained a seizure warrant and seized a Learjet believed to have been used to transport drugs. The government then filed a civil judicial forfeiture action against the plane pursuant to 21 U.S.C. §§881(a)(4), (a)(6). Claimant, the pilot, filed a Rule 41(e), Fed. R. Crim. P., motion for return of property. The district court declined to consider the Rule 41(e) motion, but sua sponte dismissed the forfeiture complaint for lack of probable cause at the time of seizure. The Sixth Circuit reversed. Once a civil forfeiture action has been filed, a claimant may no longer resort to Rule 41(e), but must submit to the statutory pro​cedures governing civil forfeitures. In addressing the government’s civil forfeiture case, the district judge is not to evaluate whether the government had probable cause for the initial seizure at the time it occurred, but is instead to evaluate the government’s evidence at the time of the forfeiture proceeding. Moreover, if contemplat​ing dismissal of a civil forfeiture action, the judge must give the government notice and opportunity to respond. U.S. v. One 1974 Learjet 24D, 191 F.3d 668 (6th Cir. 1999).xe "U.S. v. One 1974 Learjet 24D, 191 F.3d 668 (6th Cir. 1999)."
6th Circuit rules that probable cause deter​mina​tion is to be made on the basis of evidence avail​able at forfeiture hearing. (440) The district court held that probable cause must be measured at the time of the seizure of the defendant property. The 6th Circuit noted that although this approach has been adopted by at least one other district court, it was following the 2nd Circuit in holding that a dis​trict court must assess probable cause at the time of the forfeiture hearing. "Of course a government can​not start a forfeiture proceed​ing in bad faith with wild allegations based on the hope that something will turn up to justify its suit. . . . Once a for​feiture pro​ceeding is brought, if further evi​dence is legally ob​tained to justify the gov​ernment's belief, there is no persuasive rea​son to bar its use." U.S. v. $67,220.00 in United States Currency, 957 F.2d 280 (6th Cir. 1992).xe "U.S. v. $67,220.00 in United States Currency, 957 F.2d 280 (6th Cir. 1992)."
6th Circuit holds that intent to use property to commit offense is proper grounds for for​feiture even if offense is never com​pleted. (440) 21 U.S.C. §881(a)(7) permits forfei​ture of all real property intended to be used to commit a drug of​fense. A claimant who was later indicted on drug traf​ficking charges claimed that forfeiture of his property was improper because no transaction was con​summated when he met with two un​dercover agents on his property. The 6th Cir​cuit held that summary judg​ment in favor of the gov​ernment was proper. Once the gov​ernment es​tablish​ed probable cause to believe the prop​erty was for​feitable, the burden shifted to the claimant to estab​lish a material question of fact as to his intent. Since he failed to do so, the prop​erty was forfeitable under the lan​guage of the statute. U.S. v. Lots 12, 13, 14, and 15, etc., 869 F.2d 942 (6th Cir. 1989).xe "U.S. v. Lots 12, 13, 14, and 15, etc., 869 F.2d 942 (6th Cir. 1989)."
6th Circuit rules that only probable cause, not "sub​stan​tial connection," is necessary for for​feiture. (440) Claimant argued that the order for​feiting a vehicle she used for trans​portation to and from a drug sale was im​proper because the government failed to establish that there was a "substantial connection" between the auto​mobile and the cocaine sale. After re​viewing the legisla​tive history of the 1978 amend​ment to section 881(a)(4), the 6th Cir​cuit stated that while Congress may have in​tended the "substantial connection" test to ap​ply, the court was nevertheless bound by a prior circuit decision which held that only probable cause was necessary to support a forfeiture under this subsection. Because the claimant failed to submit a rebutting affidavit in support of her motion opposing summary judgment, the court's inquiry was limited to determining whether the govern​ment had pre​sented prob​able cause in its affidavit. The court found that it had, hold​ing that use of an automo​bile for transportation to and from a drug transaction is suffi​cient to support a forfei​ture, even if the higher "substantial con​nection" test were ap​propriate. U.S. v. One 1984 Cadillac, 888 F.2d 1133 (6th Cir. 1989).xe "U.S. v. One 1984 Cadillac, 888 F.2d 1133 (6th Cir. 1989)."
7th Circuit holds that totality of circumstances support forfeiture of $30,670 found on airline passenger at airport. (440) Passenger paid cash at Chicago’s Midway Airport for a one-way ticket to Arizona. He checked no luggage, but he carried a gym bag with him. As he was passing through security, DEA agents approached him. The agents asked him if he was carrying any narcotics or large amounts of currency. He said he was carrying about $1,000 and consented to the search of his bag. Inside were found two separate bundles of cash wrapped with rubber bands totaling $1,700. Under his clothing, the agents discovered he was wearing a woman’s girdle stuffed with 27 additional bundles of cash totaling $28,970. He denied the money was his but would not identify the actual owner. After the passenger left, the narcotic detector dog alerted to the bundles of cash. The government filed a civil forfeiture action based on the seizure of the $30,670, and summary judgment was granted. The 7th Circuit held that the drug dog alert to the airline passenger’s $30,670 was entitled to probative weight; the methodology employed by the DEA agents in conducting the drug dog sniff search was not defective; and the totality of circumstances support the forfeiture of $30,670 found on the passenger. Affirmed. U.S. v. Funds in the Amount of $30,670, 403 F.3d 448 (7th Cir., 2005).

7th Circuit discusses standard of appellate review for probable cause finding. (440) In the course of upholding the district court’s decree of forfeiture in this civil money laundering forfeiture, the Seventh Circuit discussed the proper standard of appellate review for findings of probable cause. The court observed that it had previously ruled that questions of law should be reviewed de novo, while questions of fact are reviewed for clear error. U.S. v. Shololam 124 F.3d 803, 811 (7th Cir. 1997). The court then noted the recent decision in Ornelas v. U.S., 517 U.S. 690, 699 (1996), in which the Supreme Court held that “as a general matter, determin​ations of reasonable suspicion and probable cause should be reviewed de novo on appeal,” and also pointed out that historical facts should be reviewed for clear error and “due weight” should be given to inferences from such facts. The Seventh Circuit declined to decide whether the proper standard of review for probable cause is clear error or de novo review because, it said, the outcome in this case would be the same under either approach. U.S. v. United States Currency Deposited in Account No. 1115000763247 for Active Trade Company, 176 F.3d 941 (7th Cir. 1999).xe "U.S. v. United States Currency Deposited in Account No. 1115000763247 for Active Trade Company, 176 F.3d 941 (7th Cir. 1999)."
8th Circuit describes civil burden of proof. (440) In the course of upholding a civil drug forfeiture judgment, the Eighth Circuit discussed the required burden of proof. In a forfeiture action under 21 U.S.C. §881(a)(6), the United States bears the initial burden of establishing probable cause that the property to be forfeited is the proceeds of or was intended to be used to facilitate drug trafficking. There must be proven nexus between the property and drug trafficking; “[e]stablish​ing a connection to general criminality is not enough.” The government meets its probable cause burden by presenting evidence which creates “more than a mere suspicion but less than prima facie proof” that the seized property is related to drug trafficking. U.S. v. $141,700.00 in United States Currency, 157 F.3d 600 (8th Cir. 1998).xe "U.S. v. $141,700.00 in United States Currency, 157 F.3d 600 (8th Cir. 1998)."
8th Circuit says mere filing of forfeiture complaint did not violate plea agreement. (440) n 1986 defendant pled guilty to drug charges. His plea agreement provided that the government would not forfeit defendant's residence. In 1991, defendant was arrested on new drug charges. In 1992, the govern​ment filed a forfeiture complaint against defendant's residence, pointing to both the 1986 seizure of co​caine and money from defendant's home, and the 1991 seizure of drugs and money from his home. Defendant claimed that this breached the plea agree​ment. The 8th Circuit held that the mere filing of the forfeiture complaint did not violate the plea agree​ment. The court agreed with defendant that the gov​ernment could not use his 1986 conduct as a basis for forfeiture of the house. However, at this stage of the forfeiture proceedings, defendant could not show that probable cause depended on the 1986 conduct. The reference in the complaint to the 1986 conduct was merely background informa​tion. U.S. v. Deaton, 13 F.3d 270 (8th Cir. 1993).xe "U.S. v. Deaton, 13 F.3d 270 (8th Cir. 1993)."
8th Circuit upholds probable cause to for​feit cash seized from house identified by infor​mants as lo​cation of drug transac​tions. (440) The 8th Circuit af​firmed that there was probable cause to forfeit cash seized from claimants' residence. At least two confi​dential informants identified the residence as a loca​tion for drug transactions. Police surveillance of the resi​dence, coupled with prior activity on the block, revealed a high volume of traffic entering and leaving the resi​dence. The money seized from the resi​dence was wrapped in rubber bands, which a narcotics offi​cer tes​tified was characteristic of the way drug money is stored. Finally, two months after the search, a DEA agent pur​chased cocaine from one of the claimant's daughters in front of the residence. The dis​trict court could properly reject claimants' "inherently incredible" testimony. Judge Beam dis​sented, believing that a statute that permits an owner of noncontraband prop​erty to be divested of title by a mere showing of proba​ble cause for the institution of forfeiture proceedings vi​olates due process. U.S. v. Twelve Thousand, Three Hundred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992).xe "U.S. v. Twelve Thousand, Three Hundred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992)."
8th Circuit upholds use of facts outside initial com​plaint to establish probable cause. (440) The 8th Circuit upheld the dis​trict court's decision to al​low the government to introduce evidence of facts which were not alleged in the initial complaint to es​tablish probable cause. The judge "took pains" to en​sure that claimants were not confronted with any unfair or prejudicial in​formation of which they were previously unaware. Such action was within the judge's discretion. U.S. v. Twelve Thousand, Three Hundred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992).xe "U.S. v. Twelve Thousand, Three Hundred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992)."
9th Circuit holds that probable cause can only be established with evidence that existed at the time the government filed the forfeiture complaint. (440) The government was granted summary judgment and forfeiture was ordered of an airplane, $5,000 of currency, equity in a lodge, and a lake property. The $5,000 was found in a safe in defendant’s residence behind a false wall, and the money was in a heat-sealed container. On appeal, the Ninth Circuit held that the heat-sealed container indicated that the money was related to drug activities, because such containers are used to disguise the scent of drugs in order to prevent a canine from alerting to the money. Three of claimant’s drug couriers testified at his trial that they received cash from defendant in such heat-sealed packages. These facts were sufficient for the Ninth Circuit to find that probable cause was established that the money was the proceeds or used to facilitate drug transactions. Furthermore, the Ninth Circuit affirmed the finding of probable cause to establish that the defendant used the lodge in his cocaine trafficking activities. Evidence included the fact that cocaine was sent to the defendant via UPS and Fed Ex to the lodge, and the heat sealing equipment was brought in the lodge’s name and stored there. However, the Ninth Circuit reversed as to probable cause for the forfeiture of the defendant’s lake property. The court was unable to tell from the record whether the government knew the information contained in the agent’s affidavit at the time the forfeiture complaint was filed, or whether it obtained that information thereafter. The evidence to support probable cause to forfeit the airplane was not obtained until after the forfeiture complaint was filed. Because probable cause can only be established with evidence that existed at the time the complaint was filed, the Ninth Circuit reversed and remanded regarding the forfeiture of the lake property and the airplane. The currency and substituted res forfeitures were affirmed. U.S. v. Twelve Pieces of Real Property, 2003 WL 103052 (9th Cir. 2003).

9th Circuit finds that government established probable cause for forfeiture, but fact issue existed as to legitimacy of cash. (440) Government agents seized large sums of cash connected to illegal drug activity from claimant’s residence and filed a complaint pursuant to 21 U.S.C. Section 881(a)(6). The district court granted the government summary judgment, and the Ninth Circuit in a “close case” affirmed that the government had established probable cause for the cash seizure. Based on her sworn declaration and viewing the facts in the light most favorable to her, Sandoval was successful in raising a genuine issue of fact, that a portion of the seized currency was not subject to forfeiture.  Affirmed in part, reversed in part and remanded. U.S. v. $80,180.00 in U.S. Currency, 2002 WL 31098467 (9th Cir. 2002)(unpublished).

9th Circuit finds dog sniff insufficient to support seizure of currency. (440) DEA agents inspected a pharmacy that was buying unusually large quantities of pseudoephedrine, a precursor chemical in the manufac​ture of methampheta​mines. The agents observed nervous and evasive behavior on the part of claimants, as well as large quantities of bundled currency in the store and one claimant’s vehicle. A drug-sniffing dog alerted to the money and the agents thereupon seized it for forfeiture. The Ninth Circuit concluded that the dog alert alone did not provide probable cause for the seizure, and that the other facts known to the DEA gave rise to “a general suspicion of criminal activity,” but not to probable cause for seizure of the cash. The court ordered the cash suppressed as evidence in the forfeiture case, and remanded to decide whether sufficient evidence remained to sustain the forfeiture. U.S. v. $116,607.00 in U.S. Currency, 191 F.3d 461 (9th Cir. 1999) (table) (unpub​lished).xe "U.S. v. $116,607.00 in U.S. Currency, 191 F.3d 461 (9th Cir. 1999) (table) (unpublished)."
9th Circuit finds evidence gathered before complaint filed sufficient to establish probable cause. (440) Claimant contested the civil forfeiture under 21 U.S.C. §881(a)(6) of $88,654 in cash found during a consent search of his garment bag in the Tucson airport. The Ninth Circuit agreed that the government had established probable cause to believe the money was connected to drug trafficking. Relevant factors were: (1) Claimant made his reservations for the flight from Michigan to Tucson less than six hours before departure, paid $1,225 in cash for the ticket, and checked no luggage; (2) a narcotics detection dog alerted to the money; (3) claimant gave conflicting stories about how much money he was carrying and the purpose of the trip; (4) claimant was unable to provide any names or telephone numbers for his supposed business contacts; (5) claimant said the source of the money was the sale of furniture and other personal items; (6) claimant’s Michigan address was “in a crack cocaine neighborhood where numerous drug arrests had been made”; and (7) telephone toll analysis of calls from claimant’s Michigan address showed a number of calls prior to the trip to known drug traffickers in Tucson. Claimant sought to exclude the toll record evidence because it was gathered after the DEA initiated administrative forfeiture proceedings, but before the judicial forfeiture commenced. However, the Ninth Circuit, citing U.S. v. $191,910 U.S. Currency, 16 F.3d 1051, 1071 (9th Cir. 1994), observed that the government may rely on evidence acquired before the filing of the civil complaint. U.S. v. $88,654 in U.S. Currency, 116 F.3d 486 (9th Cir. 1997) (table) (unpublished).xe "U.S. v. $88,654 in U.S. Currency, 116 F.3d 486 (9th Cir. 1997) (table) (unpublished)."
9th Circuit says probable cause to support forfeiture is similar to that required for a search warrant. (440) The standard of probable cause to support forfeiture is similar to that required to obtain a search warrant. See U.S. v. One 56-foot Motor Yacht named Tahuna, 702 F.2d 1276, 1281 (9th Cir. 1983). The govern​ment need prove only that it had reasonable grounds to believe that the property was involved in the alleged offenses, "supported by less than prima facie proof but more than mere suspicion," id. at 1282 (citations omitted), and that belief may be supported by hearsay evidence, id. at 1283. U.S. v. Real Property 874 Gartel Drive, Walnut, California, 79 F.3d 918 (9th Cir. 1996).xe "U.S. v. Real Property 874 Gartel Drive, Walnut, California, 79 F.3d 918 (9th Cir. 1996)."
9th Circuit says probable cause for forfeiture is similar to that required for a search warrant. (440) Citing U.S. v. One 56-Foot Motor Yacht Named the Tahuna, 702 F.2d 1275, 1281 (9th Cir. 1983), the 9th Circuit said that the "standard of probable cause to support a forfeiture is similar to that required for a search warrant." As the requirement is traditionally stated, "the government's belief that the property is subject to forfeiture must be more than a mere suspicion but can be less than prima facie proof." Here the government could not show more than a "mere suspicion" that the money seized from the claimant was connected with drug activities. There was nothing in either the amount of money he admitted to carrying or the partially conflicting explanations he offered to connect the money to drugs. U.S. v. $191,910.00 in U.S. Currency, 16 F.3d 1051 (9th Cir. 1994).xe "U.S. v. $191,910.00 in U.S. Currency, 16 F.3d 1051 (9th Cir. 1994)."
9th Circuit says after-acquired evidence cannot be used to show probable cause for forfeiture. (440) The 9th Circuit held that the "plain language" of 19 U.S.C. §1615 "makes it clear that the government must have probable cause at the time it initiates the forfeiture proceedings." Thus, it rejected contrary decisions of the 2nd and 6th Circuits following U.S. v. Premises and Real Property at 4492 S. Livonia Road, 889 F.2d 1258, 1268 (2d Cir. 1989). The court found unpersuasive the government's argument that this holding would lead to "absurd results," noting that forfeiture statutes are strictly construed against the government, and "[t]he least we can require of the government before initiating these events is that probable cause exist." U.S. v. $191,910.00 in U.S. Currency, 16 F.3d 1051 (9th Cir. 1994).xe "U.S. v. $191,910.00 in U.S. Currency, 16 F.3d 1051 (9th Cir. 1994)." 

9th Circuit holds that even if property is seized ille​gally, it is subject to forfeiture if probable cause is demonstrated by untaint​ed evidence. (440) Probable cause for forfeiture requires "less than prima facie proof but more than mere suspi​cion." The district court based its finding on the dis​covery of a large sum of money, the transport of drugs in the vehicles, defendant's prior record, the purchase of the automobile with cash, and the lack of an ade​quate ex​plan​ation for these facts other than defendant's involve​ment with nar​cotics traf​ficking. Judges Beezer, Nelson and Hall held that even though the court failed to specify whether all of these facts were known at the time of the seizure, the vehicle was still subject to forfeiture if probable cause was demon​strated by untainted evidence. Here the valid​ity of the evidence was unquestioned. U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989).xe "U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989)."
9th Circuit holds probable cause for civil for​feiture is shown if there is "more than mere suspicion" that prop​erty was exchang​ed for drugs. (440) In a civil forfeiture proceeding under 21 U.S.C. §881, probable cause is shown if "the ag​gregate of facts gives rise to more than mere suspicion that the property was exchanged for or intended to be exchanged for drugs." Pos​session of a large amount of cash "is strong evidence that the money was furnished or in​tended to be furnished in return for drugs." Here the suspect tried to hide a bag containing $125,000 cash. When the police picked it up, everyone in the house disclaimed any knowl​edge of it. In addition, the 9th Cir​cuit ruled that the suspect's two prior drug convictions and recent drug ar​rest "are circum​stances demon​strating more than a mere sus​picion of his in​volvement in il​legal drug trans​actions." The fact that no con​trolled sub​stances or paraphernalia were found was "not dispositive." U.S. v. U.S. Currency, $83,310.78, 851 F.2d 1231 (9th Cir. 1988).xe "U.S. v. U.S. Currency, $83,310.78, 851 F.2d 1231 (9th Cir. 1988)."
9th Circuit holds that probable cause for for​feiture may be based on hearsay. (440) The district court ruled that the government had failed to establish probable cause for the for​feiture of ten houseboats be​cause its evidence consisted primarily of inad​missible hearsay. The 9th Circuit reversed, stating that probable cause is based on the reliability or sufficiency of the evidence presented, regardless of whether it would be admissible at trial. The court found that prob​able cause existed, and re​manded the case to enable the claimants to go forward with their burden of proving that the property was not subject to forfeiture. U.S. v. 1982 Yukon Houseboat, 774 F.2d 1432 (9th Cir. 1985).xe "U.S. v. 1982 Yukon Houseboat, 774 F.2d 1432 (9th Cir. 1985)."
9th Circuit holds that circumstantial evidence alone may establish probable cause. (440) The government sought to forfeit $93,685 on the grounds that it was in​tended to be furnished or had been furnished in ex​change for heroin and cocaine. The district court en​tered summary judgment for the claimant, stating that the gov​ernment had not established probable cause be​cause its evi​dence was entirely circumstan​tial. The 9th Circuit reversed, holding that such circumstan​tial evi​dence is sufficient to meet the govern​ment's burden. In light of the claimant's ad​missions that he did not intend to introduce evidence to rebut the government's case, the action was remanded with directions to enter sum​mary judgment for the govern​ment. U.S. v. $93,685.61 in U.S. Currency, 730 F.2d 571 (9th Cir. 1984).xe "U.S. v. $93,685.61 in U.S. Currency, 730 F.2d 571 (9th Cir. 1984)."
11th Circuit finds that probable cause did not exist to support forfeiture of cash due to complete lack of evidence connecting the seized money directly to illegal narcotics. (440) Claimant who owned an import/export business in Miami was in New York City when her brother contacted her to pick up cash to be delivered to her for the business. When the money was delivered to her, she counted it, separated it by denomination, and wrapped it in black plastic and a Christmas bag. As she was leaving New York, she told airport security that the packages contained money. She was allowed to board her flight but DEA was notified. DEA agents met her and identified themselves when she disembarked in Miami. She told them she was carrying about $200,000 in her backpack. She would not tell them where she had stayed in New York or who delivered the money to her. After Rambo, a narcotics detection dog, alerted to her backpack, the money was seized by the agents. The agents subsequently determined that she had purchased an inexpensive airline ticket for cash for the trip, but she had twice rescheduled her return flight to Miami. The government was found to have established probable cause, and the money was forfeited. The Eleventh Circuit found that the elements relied upon to establish probable cause indicated a possible connection to crime, perhaps even to drug crime. But the connection is a “weak indication, at best” and falls short of showing a substantial connection between the funds at issue and a narcotics transaction. “More than suspicion is necessary” the 11th Circuit held, as the court characterized the evidence as thin and weak. “Given the . . . complete lack of evidence connecting the seized money directly to illegal narcotics, the government’s case falls short of the probable cause line. This citizen can keep her property.” Reversed, with instructions to enter judgment for claimant.  U.S. v. $242,484 in U.S. Currency, 2003 WL 147754 (11th Cir. 2003). 

11th Circuit says wife not collaterally estopped by husband's conviction from challenging probable cause. (440) Claimant's husband was convicted of running an illegal gambling business from their home. In this forfeiture action, the district court held that the husband's criminal conviction satisfied the government's probable cause burden, and estop​ped the wife from arguing that the property was not used to facilitate a gambling operation. The 11th Circuit reversed, holding that the wife was not estopped by her husband's criminal convic​tion from attacking the probable cause showing, since she did not have the opportunity to litigate her position in the criminal trial. She was not a party, her interests were not represented, and she was not in privity with a party, her husband. The district court's conclu​sion that even absent collateral estoppel, probable cause had been established, was not supported by the record. The case was remanded for a determination of the disputed factual issues as to probable cause. U.S. v. One Single Family Residence Located at 18755 North Bay Road, Miami, 13 F.3d 1493 (11th Cir. 1994).xe "U.S. v. One Single Family Residence Located at 18755 North Bay Road, Miami, 13 F.3d 1493 (11th Cir. 1994)."
California District Court rules that prosecutor entitled to absolute immunity for assertion made in civil forfeiture action. (440) Prisoner pro se filed a civil rights action under 42 U.S.C. Section 1983 against the city of Oakland, CA, alleging that his mother and grandmother’s home was razed based on the city’s fraudulent assertion that he committed drug-related murder on the property. After the property was declared a nuisance and was federally forfeited under 21 U.S.C. Section 881, it was razed. The Northern District of California district court dismissed the suit under F.R.Civ.P. 12(b)(6) for failure to state a claim, because he had not appealed the civil forfeiture action and could not now relitigate the issues already adjudicated in that issue. Also, the prosecutor was entitled to absolute immunity for any statement in the pleading. Green v. City of Oakland, 2002 WL 31855312 (N.D. Ca. 2002). 

Florida District Court finds claimant was unable to rebut government’s showing of probable cause to forfeit a moon rock. (440) Claimant purchased a lucite ball containing lunar material (a moon rock) from a retired Honduran colonel for $50,000. The moon rock, which had been retrieved by NASA astronauts from the moon’s surface, had been presented by President Nixon to the Honduran people in 1973. Claimant was at first leery of making a “Brooklyn Bridge” purchase; but after doing research as to its potential value, he completed the purchase. Claimant then responded to an ad placed by an undercover company being run by USPS and Custom agents, and the moon rock was subsequently seized for forfeiture. The S.D. Florida District Court’s holding contains a lengthy discussion of the interplay between international law and federal forfeiture. Investigation determined that the moon rock constituted national property under Honduran law, and it had been stolen from the Honduran Presidential Palace. The S.D. Florida District Court held that the government established probable cause for the forfeiture of the moon rock, and that claimant had failed to rebut that showing. Thus, the government’s motion for summary judgment was granted, and the moon rock was ordered forfeited. U.S. v. One Lucite Ball Containing Lunar Material, 2003 WL 1564006 (S.D. Fl. Mar. 24, 2003).

Illinois District Court holds evidence acquired after forfeiture filed was inadmissible on probable cause. (440) Drug tycoon Melvin Logan laundered his proceeds for over a decade in Illinois before succumbing to criminal and civil sanctions. The government filed a civil forfeiture action against numerous assets allegedly traceable to proceeds of Logan’s crimes. Various relatives and associates of Logan filed claims to the property. The district court ruled that only evidence known to the government at the time it instituted its forfeiture proceedings is admissible to establish probable cause. While evidence acquired after the forfeiture commences might be material to the government's case as rebuttal or impeachment, such evidence is immaterial to the state of probable cause at the proceeding's inception. Cash and vehicles for which the government could not demonstrate probable cause at the inception of the civil forfeiture were ordered returned to the claimant. U.S. v. One Parcel of Real Estate (Martin Luther King Drive), (C.D. Ill. 2000), 2000 WL 330086, No. 97-3022. (not reported in F.Supp.).xe "U.S. v. One Parcel of Real Estate (Martin Luther King Drive), (C.D. Ill. 2000), 2000 WL 330086, No. 97-3022. (not reported in F.Supp.)."
Illinois District Court finds invocation of right to silence by witness may be relevant to probable cause. (440) The government sought civil forfeiture of a luxury car purchased by a drug dealer after his release from prison. Its case rested largely on the fact that claimant spent far more money, often in cash, than he reported in income. Claimant asserted that some of the cash came from selling refurbished washing machines to Katz, but Katz asserted his own Fifth Amendment privilege against self-incrimination when called to testify about the transactions. The district court concluded that it could properly draw inferences adverse to claimant from Katz’s silence. Drawing such inferences did not offend the Fifth Amendment because Katz was a third-party witness with no interest in the outcome of the forfeiture action. Thus, his assertion of his right to silence was not burdened by the court’s use of it. U.S. v. One Lexus LX450, 1999 WL 617686 (N.D. Ill. 1999) (not reported in F.Supp.).xe "U.S. v. One Lexus LX450, 1999 WL 617686 (N.D. Ill. 1999) (not reported in F.Supp.)."
Louisiana District Court denies claimant’s motion for summary judgment. (440) Police stopped claimant on suspicion of drunk driving and discovered $13,900 in cash. The money was turned over to federal authorities for forfeiture as narcotics proceeds. Claimant moved for sum​mary judgment on the ground that the govern​ment had insufficient evidence of any nexus between the money and drug trafficking. The district court denied the motion, finding that the following factors established that there were genuine issues of material fact precluding summary judgment: (1) claimant possessed a gun; (2) the money was wrapped in small bundles; (3) claimant lied to the police about the source of the money: and (4) a narcotics dog alerted to the money. U.S. v. $13,900 U.S. Currency, 1998 WL564312 (E.D. La. 1998) (not reported in F.Supp.).

xe "U.S. v. $13,900 U.S. Currency, 1998 WL564312 (E.D. La. 1998) (not reported in F.Supp.)."
Massachusetts District Court holds that government did not use grand jury to conduct civil discovery in forfeiture action. (440) Defendant, charged with perjury and obstruction of justice, moves to dismiss the indictment alleging that the government was impermissibly using the grand jury to collect information for use in a separate civil forfeiture proceeding. He had testified before the grand jury investigating his brother for racketeering that he had placed money from a joint bank account into a safety deposit box. A few days after his testimony, the government moved ex parte to disclose portions of the testimony for use in its civil forfeiture proceeding against his brother. The motion was granted. The government may not use a grand jury investigation for primarily civil purposes; but here, the evidence of forfeitable assets was discovered during proper grand jury investigation. The Massachusetts district court thus denied the motion to dismiss the indictment. U.S. v. Bulger, 2002 WL 31921385 (D.Mass. 2002).

North Carolina district court finds probable cause based on currency stored in safe along with drugs and paraphernalia. (440) Claimant was arrested for various drug crimes, and the government filed civil action against $10,000 in U.S. currency seized from a box under claimant’s bed after his arrest. During a subsequent search of his residence, law enforcement agents found $8,780 in a safe in his residence after a canine alerted on the safe. The safe also contained marijuana scales, baggies, receipts, and a prescription in claimant’s name. The claimant was convicted of various drug charges. The government filed a motion for summary judgment, and the claimant did not respond to that motion. The Middle District of North Carolina district court found that the government had met its burden to establish probable cause that a substantial connection existed between the seized currency and its use to facilitate drug transactions or as proceeds of drug sales. Government was granted summary judgment against the currency. U.S. v. $10,000 and $8,780 in U.S. Currency, 2004 WL 3005663 (M.D.N.C., Dec. 27, 2004).

Pennsylvania District Court defines “probable cause” in civil forfeitures. (440) The govern​ment sought forfeiture of 100 Cuban cigars imported illegally into the U.S. The district court noted that the government’s burden of proof in civil forfeiture actions is probable cause. Citing U.S. v. Three Hundred Sixty-Four Thousand Nine Hundred Sixty Dollars, 661 F.2d 319, 323 (5th Cir. 1981, the Court defined “probable cause” as “reasonable ground for the belief of guilt supported by less than prima facie proof but more than mere suspicion.” U.S. v. 100 Cuban Cigars, 35 F.Supp.2d 405 (E.D. Pa. 1999).
