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§305 Pretrial Seizure or 
Restraint of Property



1st Circuit rules that a seizure warrant may issue even if no forfei​ture com​plaint has been filed. (305) The dis​trict court refused to issue a seizure warrant on the grounds that no com​plaint had yet been filed and no exi​gent cir​cumstances existed to necessitate seizure at that time. The 1st Cir​cuit reversed and or​dered the warrant issued. The language of 21 U.S.C. §881(b) is clear that when the Attor​ney General has probable cause to be​lieve property is sub​ject to forfeiture, a seizure war​rant is to be issued un​der the same terms as a search warrant under Rule 41, Fed. R. Crim. P. Since Rule 41 doesn't require that a com​plaint be filed as a condition prece​dent to issuance of a search warrant, neither does §881(b). In re Warrant to Seize One 1988 Chevro​let Monte Carlo, 861 F.2d 307 (1st Cir. 1988).xe "In re Warrant to Seize One 1988 Chevro​let Monte Carlo, 861 F.2d 307 (1st Cir. 1988)."
2nd Circuit upholds release of nonforfeitable funds prior to trial. (305) The govern​ment seized a bank's interbank account which contained about $7 million. About $1.7 million was attributable to de​posits of money orders which the government alleged were used by Colombian drug cartels to launder money through the interbank account. The district court rejected the government's claim that the entire account was forfeitable, and ordered the government to return to the bank the funds that were not at​tributable to money orders. The 2nd Circuit upheld the release of funds prior to the forfeiture trial. There was no support for the government's con​tention that it was entitled to retain the illegally seized funds until a forfeiture trial. Although it would be senseless to order the release of funds if the government could immediately commence a forfei​ture proceeding and establish probable cause, there was no indication that it could. Marine Midland Bank v. U.S., 11 F.3d 1119 (2d Cir. 1993).xe "Marine Midland Bank v. U.S., 11 F.3d 1119 (2d Cir. 1993)."
2nd Circuit holds that exigent circum​stances justified warrantless seizures of funds being electronically transferred. (305) The govern​ment seized funds being electronically trans​ferred by a Colombian drug cartel from United States banks to Colombian and Panamanian banks. The 2nd Circuit held that the warrantless seizures were justified by the exigent circum​stances exception to the warrant requirement in the 4th Amendment. Circuit caselaw requires seizures made pursuant to 21 U.S.C. §881(b)(4) to comport with the 4th Amend​ment. Thus, a warrantless seizure is valid only if it falls within one the recognized ex​ceptions to the 4th Amendment. The court agreed that exigent circumstances were pre​sent: electronic transfers can be completed in a matter of minutes or hours, and the property at issue was fungible. The court also upheld those seizures made pursuant to an in rem warrant issued by a clerk of the court, pursuant to Supp. Rule C(3). Although the 4th Amendment requires probable cause at the time of seizure, the government need not obtain a judicial determination of proba​ble cause before seizure. U.S. v. Daccarett, 6 F.3d 37 (2d Cir. 1993). 

4th Circuit holds that funds in bank accounts could not be released to claimants due to their alleged hardship. (305) Claimants operated a large farming concern devoted primarily to growing tomatoes and a number of smaller, related businesses. They enrolled in the federal crop insurance program which helps farmers insure against unavoidable losses caused by natural disaster. The program sets a benchmark indicating the amount of a crop that a field produces under normal conditions and indemnifies the farmer when the field produces less than the benchmark as a result of natural disaster. In this case, the government alleged that the claimants intentionally skewed the benchmark and thus received higher pay-outs than permitted under the insurance plan. The government seized property, including bank accounts, vehicles, and real property, allegedly obtained through the claimants’ fraudulent scheme. A CAFRA complaint in rem was filed. The claimants answered and filed a motion asking the district court to release $350,000 from the seized bank accounts so that they could pay their attorneys’ fees. They asserted that they satisfied the requirements for hardship release as set forth in 18 U.S.C. Section 983(f) which permits the release pending the completion of forfeiture proceedings in limited circumstances. The district court granted the claimants’ motion. The 4th Circuit analyzed the hardship factors in the statute and held that the funds in the seized bank accounts could not be released to claimants due to their alleged hardship, because they failed to show “likely hardship” from the government’s continued possession of the funds. The 4th Circuit found that the claimants had failed to show “likely hardship” from the government’s continued possession of the bank account funds, and their purported hardship did not outweigh the risk that the released funds would have been lost or dissipated. Thus, the 4th Circuit concluded that the district court clearly erred in finding that the claimants had satisfied the Section 983(f)(1)(D) requirements. Vacated and remanded. U.S. v. Undetermined Amount of U.S. Currency and Funds in the Following Accounts, 2004 WL 1622214 (4th Cir., July 21, 2004).

6th Circuit rules Assignment of Claims Act inapplicable in an in rem forfeiture action. (305) Claimant held an interest in the seized property through an assignment made after the property was seized. The district court found that claimant lacked standing, holding that the assignment was invalid under the As​signment of Claims Act. The 6th Circuit re​versed, holding the Assignment of Claims Act was not applicable to an assignment of an in rem forfeiture action. The Act is applicable only to assignments of any part of a claim against the U.S. government or an interest in the claim. The claim assigned here was not a claim upon the United States, but of an inter​est in property adverse to the interest held by the United States. Not only are the express words of the Act demonstrate that the Act does not apply to the assignment here, but the purposes of the Act are not implicated by the facts of this case. U.S. v. 37.29 Pounds of Semi-Precious Stones, 7 F.3d 480 (6th Cir. 1993).

xe "U.S. v. 37.29 Pounds of Semi-Precious Stones, 7 F.3d 480 (6th Cir. 1993)."
6th Circuit holds that due process did not require notice and a hearing before seizure of radio transmission equipment. (305) The 6th Circuit affirmed the district court’s judgment forfeiting radio transmission equipment, ruling that the James Daniel Good requirement of pre-seizure notice and hearing for real property seizures does not apply to forfeiture actions involving easily movable personal property. Thus, the claimant’s due process rights were not violated because the seizure warrant was issued after an ex parte hearing before a magistrate and without affording appellant pre-seizure notice and a hearing. United States v. Any and All Radio Station Transmission Equipment, 543 F.3d 218 (6th Cir. 2000).

 SEQ CHAPTER \h \r 1Ninth Circuit holds that claimant is not entitled to consequential damages for interlocutory sale of defendant property that ultimately was not forfeited and claimant was entitled to receive only proceeds from sale of property, which constituted fair market value. (305) (680)
Defendant was convicted on several counts related to his participation in a coast-to-coast cocaine smuggling conspiracy. An aircraft and real property were originally part of two different civil forfeiture cases as proceeds of drug trafficking after unsuccessfully pursuing criminal forfeiture proceedings. The district court granted the government's motion for summary judgment on the consolidated civil proceedings, and executed a Final Decree of Forfeiture. On appeal, however, the court could not determine based on the record whether the government had met its initial burden of establishing probable cause linking the property to the drug trade and remanded to the district court to make that determination. It also held that the government's admissible evidence failed to establish probable cause for the forfeiture of the aircraft. On remand, the government declined to submit additional evidence showing probable cause, effectively conceding that neither property was subject to forfeiture. By this time, however, the district court had permitted the government to sell the aircraft (over Defendant's objection) while forfeiture proceedings were pending and the real property was sold after the district court's final decree of forfeiture. Because the property had been sold, the district court directed the parties to confer in order to reach a settlement on the amount owed. The parties disagreed over the amount due Defendant, who argued that he was entitled to 1) damages for his loss of use and enjoyment of the property, 2) damages for the rental value of the property, and 3) the fair market value of the property at the time of return. The district court denied Defendant's request for additional compensation, and he appealed. He first contended that the government's seizure and forfeiture of his property violated his Fifth Amendment due process rights and that he was therefore entitled to be “made whole” by recovering consequential damages for his loss of use and enjoyment, and the rental value of his property from the date of seizure to the date of sale. The Court held that while it is true that a claimant must be made whole when he or she has suffered an unconstitutional seizure, it found that Defendant suffered no due process violation. The return of the property was thus governed only by 28 U.S.C. § 2465, which Defendant contended requires that he receive consequential damages. However, nothing in the text of section 2465 provides for the payment of consequential damages and “requires only that, if the claimant prevails in a forfeiture proceeding, ‘the property seized’ shall be returned to the claimant; it does not say ‘the equivalent value of the property seized’ shall be returned. The statute's silence on the issue is particularly significant because permitting consequential damages would constitute a waiver of sovereign immunity, but without “clear and explicit” language waiving immunity, it would be improper to construe the statute to permit consequential damages against the government. Also, the legislative history shows the statute's purpose was actually “to insulate the government from, rather than broaden the government's exposure to, liability for costs or damages for initially reasonable but ultimately improvident seizures. Finally, because the property had already been sold, the district court properly determined that Defendant was entitled to receive the value of the property that had been sold. The value of property on the date of sale is the proper measure of the substitution of money for return of the property. Moreover, the district court's determination of fair market value of the aircraft was supported by the government's experts' appraisals, which the court was entitled to rely on over Defendant's expert's post hoc appraisal. U.S. v. Plunk, 2007 WL 4463927 (9th Cir. 2007) (December 21, 2007).

9th Circuit holds that prior approval from mag​is​trate before seizure of real pro​perty cured any constitutional de​fect in 21 U.S.C. 881. (305) On its face, 21 U.S.C. §881 allows sei​zure of real prop​erty without prior ju​dicial review. The 9th Circuit noted that a dis​trict court in Florida has held that, absent exi​gent circumstances, the consti​tution forbids such seizures. However, in this case the gov​ernment sought prior ap​pro​val from a mag​istrate before seizing the property. The court held that "[t]his precau​tionary prior judicial re​view sufficiently cured any possi​ble constitu​tional defect." U.S. v. Tax Lot 1500, 861 F.2d 232 (9th Cir. 1988).

11th Circuit allows preliminary injunction to freeze substitute assets in qui tam suit. (305) The government intervened in a qui tam action against medical businesses alleged to have obtained money by fraud from federal health care programs. It obtained a temporary restraining order freezing all defendants’ assets, and then requested a preliminary injunction freezing both assets directly traceable to fraud and assets in amount equal to the sum derived by fraud, whether such assets were directly traceable to fraud or not. However, the district court held that 18 U.S.C. §1345(a)(2) did not permit preliminary injunctions against alienation of substitute assets. The Eleventh Circuit disagreed, finding that the statute did authorize such injunctions. U.S. v. DBB, Inc., 180 F.3d 1277 (11th Cir. 1999).xe "U.S. v. DBB, Inc., 180 F.3d 1277 (11th Cir. 1999)."
11th Circuit holds bond posted by claimant to suspend for​feiture proceeding is cost bond. (305) Eight months after succeeding in its forfeiture action, the government filed a motion seeking the release of claimant's cost bond. The dis​trict court awarded the government the entire sum of the bond on the theory that it was a penal bond subject to for​feiture if the property was for​feited. The 11th Circuit re​versed, finding that the bond was a cost bond, not a penal bond. Although the statute de​scribes the face amount of the bond as a "penal bond," the statute clearly places only the costs of the pro​ceeding at risk. To adopt the gov​ernment's view would "sanction the imposition of a penalty on any per​son who sim​ply seeks to challenge a forfeiture proceeding." The claimant would suffer two penalties, the for​feiture of the prop​erty itself and the bond, "solely for taking a view con​trary to the one which was ultimately successful." The gov​ernment had waived its right to tax costs in view of the lapse of time and the fact that the final judgment had stated that no costs would be taxed. Real Property and Residence Lo​cated at Route 1, Box 111, Firetower Road, Semmes, Mo​bile County, Alabama, 920 F.2d 788 (11th Cir. 1991xe "Real Property and Residence Lo​cated at Route 1, Box 111, Firetower Road, Semmes, Mo​bile County, Alabama, 920 F.2d 788 (11th Cir. 1991).").

District of Columbia district court denies motion for immediate release of funds in company bank accounts because government did not seize the “business” itself, but only its assets, despite hardship to employees. (305) Claimant AdSurfDaily, Inc. (“ASD”) is a multi-level marketing company that offers online advertising. It operates over the Internet (thereby engaging in transmissions by wire) and through a related company, La Fuente Dinero. According to their web sites, ASD advertisers can earn large profits by (1) paying fees to advertise their own webpages; (2) earning rebates by surfing other advertisers' webpages; and (3) earning commissions by recruiting more advertisers to do the same. The Government alleged that ASD does not sell any products or services sufficient to generate an income stream needed to support the rebates and commissions that it promises to pay its advertisers, and thus filed a Complaint for Forfeiture based on wire fraud, seeking forfeiture of real properties and personal properties consisting of approximately $53 million in funds from Bank of America accounts. ASD, Thomas A. Bowdoin, Jr., and Bowdoin/Harris Enterprises, Inc., filed verified claims. ASD also filed an emergency motion for the return of funds to save its business, asserting that in a matter of a few days since the seizure, ASD went from a vibrant Internet advertising business with approximately 100,000 members to a hollow shell without a working office and without the means to resume its business, and was hurtling down into a steep financial tailspin. The Court granted ASD's motion for an evidentiary hearing, and heard two days of testimony. ASD requested that the court dismiss the complaint or, alternatively, that the court order the return of the seized funds to ASD pursuant to a proposed compliance plan. The court, however, ruled that ASD failed to support its motion. First, there was a very serious question of whether ASD had standing to claim the money seized from the accounts. Even if the monies were derived from ASD operations, they were deposited in accounts in Mr. Bowdoin's personal name and subject to his sole control. As for the merits of the motion, the Government did not seize ASD; it seized only its assets. Thus, the court had no authority to order the immediate release of the funds. ASD argued, however, that for all practical purposes, the government seized its business. However, according to 18 U.S.C. §983(f)(8), the Court may order pretrial release of funds only if they constitute “assets of a legitimate business which has been seized.” Seizure of currency is not the same as seizure of a business. The Court considered whether seizure of 100% of the currency of this particular business is equivalent to seizure of the business itself. Nevertheless, there was insufficient evidence that the government seized ASD's “business” for purposes of 18 U.S.C. §983(f)(8), and not merely its (or Mr. Bowdoin's) bank accounts. Moreover, ASD's evidence failed to demonstrate that it operated a legitimate business, and not an illegal Ponzi scheme. Although the court determined that ASD was not entitled to a pretrial release of its assets, in an effort to discover some mechanism by which the Court could release some of ASD's funds, the court considered whether, if all else were ignored, ASD would be entitled to relief under §983(f)(1)' s balancing test. Although the court may order the release of liquid assets, including currency, monetary instruments and electronic funds, even if those assets would not be available for return in precisely the same form, the court is not authorized to order the release of funds that are guaranteed to dissipate upon their release with no guarantee of an equivalent replacement. ASD would use released funds to pay attorneys and other professionals to assess the legality of ASD's current business operations, develop a new business plan and design a workable infrastructure that will either prevent, or lift ASD out of, insolvency. The $2 million certainly will not be available at trial if those funds are released. Quite simply, the money will be “lost” forever. Despite the obvious hardships endured by the employees of ASD and a great number of its members, the court held that it could not ignore the law nor take the hardships of some and transfer them unto others. U.S. v. 8 Gilcrease Lane, Quincy Florida 32351, 2008 WL 4936995 (D.D.C. 2008) (November 19, 2008).

D.C. District Court says filing lis pendens without notice not due process violation, but using it as settlement leverage is. (305) The government filed an in rem civil forfeiture action against several pieces of real property belonging to a suspected drug trafficker and his wife. Arrest warrants for the property were obtained and copies posted at the property. The government also filed lis pendens in Maryland land records. The wife filed a claim to the property, and argued, inter alia, that posting the warrants and filing the lis pendens amounted to a deprivation of property rights without prior notice and hearing in violation of U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993). The D.C. District Court held that neither posting the warrants nor filing the lis pendens violated the rule of Good. However, the court went on to say that the government did commit a due process violation when it used the lis pendens on the house where claimant lived as leverage to force a settlement regarding a second parcel. The court dismissed the forfeiture action as against both properties without prejudice. U.S. v. Property Identified as Lot Numbered 718, 20 F.Supp.2d 27 (D.C.D.C. 1998).xe "U.S. v. Property Identified as Lot Numbered 718, 20 F.Supp.2d 27 (D.C.D.C. 1998)."
New York district court denies claimant’s application seeking release of funds to pay his tax obligations and living expenses because he submitted only conclusory allegations from his attorney regarding his assets and obligations and did not make prima facie showing that assets restrained were not subject to forfeiture. (305) Counsel contended that the claimant had no funds from which to pay his ongoing living expenses or his tax obligations and, thus, the court should release sufficient assets to allow him to meet those obligations. The majority of jurisdictions addressing challenges to pre-trial restraints of assets on the basis that those assets are needed to pay legal or living expenses have adopted the holdings of two seminal cases, United States v. Jones, 160 F.3d 641, 647 (10th Cir.1998), and United States v. Farmer, 274 F.3d 800, 804-805 (4th Cir.2001). Pursuant to the Jones-Farmer Rule, a post-restraint pre-trial hearing on a defendant's motion for release of assets for living and legal expenses is only required when the defendant (1) demonstrates to the court's satisfaction that he has no assets, other than those restrained, with which to retain private counsel and provide for himself and his family; and (2) makes a prima facie showing that the assets are not forfeitable. The defendant bears the burden of persuasion on the first requirement, whereas the second requirement entails only a burden of production. Only after a defendant satisfies these initial burdens is the court required to conduct an adversarial hearing at which the government must establish probable cause to believe that the assets are forfeitable. District courts have broad discretion to determine the need for post-restraint, pre-trial hearings. The claimant submitted only a conclusory allegation from his attorney and evidence of a tax obligation due to demonstrate that he had no assets, other than those currently under restraint, with which to pay his tax obligations and living expenses. In addition, the claimant did not make a prima facie showing that the assets restrained were not subject to forfeiture. Thus, his application seeking release of sufficient funds to pay his tax obligations and living expenses was denied. U.S. v. All Funds on Deposit In, or Transferred to or through, Banc of America Account Number 207-00426 Held in the name of Jaeggi, 2007 WL 3076952 (E.D. N.Y.) (October 17, 2007).

New York District Court levies contempt fine for violating terms of arrest warrant. (305) At the request of the Food and Drug Administration (FDA), the district court issued an arrest warrant in rem for the contents of a food warehouse that were subject to forfeiture for FDA infractions. Claimant violated the terms of the warrant by removing certain items, and the court ordered the items returned and decreed that claimant would pay a $10,000 per item fine for future violations, plus attorneys fees. A year later, the government proved that nine items were missing, so the court ordered claimant to pay $90,000, plus $6,360 in attorney’s fees. U.S. v. 910 Cases, More or Less, of an Article of Food, 1998 WL 339605 (E.D.N.Y. 1998) (not reported in F.Supp.).

Ohio district court denies partial release of seized funds to pay attorneys’ fees because claimants did not identify any likely hardship and failed to show funds constituted the assets of a legitimate business. (305, 695) The government sought civil forfeiture action against four bank accounts pursuant to 18 U.S.C. §981. The claimants moved for a partial release of the funds of one-half of the monies in each of the accounts to secure legal counsel and any expert witnesses that may be required to defend against the action and any related criminal proceedings under 18 U.S.C. §983(f)(1), which provides for the release of seized property if the claimant can prove he has a possessory interest in the property and sufficient ties to the community to provide assurance that the property will be available at the time of the trial, and continued possession by the Government pending the final disposition of forfeiture proceedings will cause him substantial hardship, such as preventing the functioning of a business, or leaving an individual homeless, and the claimant's likely hardship outweighs the risk that the property will be destroyed, damaged, lost, concealed or transferred during the pendency of the proceedings. The court found that the claimants failed even to address the issue of ties to the community much less whether such ties provided adequate assurance that the funds held in the bank accounts, if released, would still be available at the time of trial. Given their proposed use of the funds, to secure legal counsel and/or expert witnesses, it was almost assured that these funds would, in fact, not be available at trial. As to the third factor, the motion described in general terms the hardships that may be imposed in civil forfeiture cases and stated without any evidentiary foundation that none of the claimants were wealthy individuals. Although the seizure of the bank accounts occurred more than a year ago, however, the businesses owned by the claimants were apparently still operating, and there was no indication that any of the claimants had been left homeless. Also, the claimants did not identify any likely hardship caused by the government's continued possession of the bank accounts except for their lack of financial wherewithal to secure legal counsel and/or expert witnesses. Assuming that such a hardship is one contemplated by §983(f), the court found that the hardship did not outweigh the risk that the funds would be transferred during the pendency of this proceeding. Finally, Section 983(f)(8)(A) forecloses the release of seized money unless it constitutes the assets of a legitimate business which has been seized. Because the claimants failed to show that the funds held in the four bank accounts constituted the assets of a legitimate business, they were not entitled to a release of such funds under §983(f)(1). U.S. v. Huntington Nat. Bank, Account ***3558, 2007 WL 2713832 (S.D. Ohio 2007) (September 14, 2007). 

Tennessee District Court orders government to show cause for failure to obey order to disgorge rents, profits, and money. (305) The government was ordered to disgorge rents, profits, and money associated with property that had been seized without notice or without a pre-deprivation hearing. The government was found to have deprived defendant of property without due process of law, and as a remedy, the court determined that defendant was entitled to rents and profits earned on the real properties during the period of illegal seizure. The government was also ordered to return to defendant the interest on money held in the government’s suspense account which contained the proceeds for the sale of two parcels of defendant’s real property. The government did not pay the money to defendant, and he filed a motion to compel the government compliance. The government responded that it had no obligation to pay because the order had not been reduced to a judgment, the time for its appeal had not run, and it intended to appeal the order when it became final. Defendant now moves for an order to show cause why the government should not be held in contempt for failing to comply with the order. The W. D. Tennessee district court found that the government had introduced no authority definitively excusing it from its duty to obey the order. The court granted defendant’s motion, and ordered the government to appear and show cause for its failure to comply with the court’s order, and to present its arguments as to finality, appealability, and voidness. United States v. Elkins, 2003 WL 1906168 (W.D. Tenn., Apr. 17, 2003).

