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§590 Third-party Claims and Ancillary 
Proceedings, Generally



1st Circuit permits third party to participate in restraining order proceedings under §853(e). (590) The government sought civil forfeiture of certain real properties, claiming that a drug dealer had purchased the property with drug proceeds and made a relative a straw owner. The government later indicted the drug dealer on drug charges, and sought criminal forfeiture of the properties under 21 U.S.C. §853. It agreed to dismiss the civil actions with prejudice. The government then moved to restrain all of the properties in the criminal forfeiture count. The relative moved, on res judicata grounds, to dismiss the properties from the indictment. The First Circuit held that §853(e) allows a third party claiming an interest in property to participate in restraining order proceedings. Although §853(k) bars pre-forfeiture actions by third parties, §853(e) is an exception. It allows any person appearing to have an interest in the property to participate in a restraining order hearing. However, the third party may not use the restraining order proceeding to attack the indictment itself. To challenge the forfeitability of the property, the relative must await entry of a forfeiture order and petition for a hearing under §853(n)(2). U.S. v. Real Property in Waterboro, 64 F.3d 752 (1st Cir. 1995).xe "U.S. v. Real Property in Waterboro, 64 F.3d 752 (1st Cir. 1995)."
2nd Circuit holds that criminal forfeiture ancillary proceedings were only avenue for post-indictment third-party claims to forfeited properties and thus denied Rule 41(g) motion for return of property. (590, 610) The defendant pleaded guilty to the unlicensed operation of a money transmitting business and personal income tax evasion. The court entered a consent judgment and preliminary order of forfeiture providing that the funds from seized bank accounts were forfeited to the United States. The petitioners then filed a "Motion to Return Property," under Fed. R.Crim. P. 41(g) seeking return of funds seized from their Merchant's Bank accounts, arguing that the statutory scheme for criminal forfeiture and ancillary proceedings affects disposition only of property owned by a criminal defendant, and therefore does not apply to their bank accounts because they were not charged; and that, even if ancillary proceedings are applicable, principles of equity weigh in favor of exercising jurisdiction over their Rule 41(g) motion. The court held that the statutory wording makes sufficiently clear that criminal forfeiture is not restricted to property owned by the criminal defendant; it reaches any property that is "involved" in the offense. The likelihood that some property involved in an offense will be owned by persons other than the criminal defendant is reflected in the provision for an ancillary proceeding. Moreover, a Rule 41(g) motion is an equitable remedy that is available only when there is no adequate remedy at law and the equities favor the exercise of jurisdiction. Thus, an ancillary proceeding evidently was the only avenue for a post-indictment third-party claim to forfeited property, because the statutory scheme bars commencement of "an action at law or equity against the United States concerning the validity of [a third party's] alleged interest in the property ... subsequent to the filing of an indictment or information alleging that the property is subject to forfeiture under this section." The court recognized that a third-party petitioner contesting a criminal forfeiture may lack an adequate remedy at law if he faces months or years of delay before he may seek an ancillary proceeding in the criminal forfeiture action. That potential inadequacy was not present in the case, however, because there was a conviction and an ancillary proceeding had been conducted and concluded. De Almeida v. U.S., 2006 WL 2106603 (2d Cir. 2006) (July 28, 2006 ).

3rd Circuit holds victim of embezzlement can​not be bona fide purchaser for value under §853(n)(6)(B). (590) The district court entered a forfeiture order encompassing all of defendant's property derived from drug pro​ceeds. Claimant, a corporation, sought to amend the forfeiture or​der, asserting that de​fendant embezzled a large sum of money from claimant, and that this gave the company an interest in the forfeited property. However, defendant's drug activity began three years before the embezzlement. Claimant conceded that its interest in defendant's property was supe​rior to the government only if it was a "bona fide purchaser for value" under 21 U.S.C. §853(n)(6)(B). The 3rd Circuit affirmed the district court's determination that a victim of embezzlement is not a bona fide purchaser for value. In or​der to be a bona fide purchaser, claimant must acquire its interest in the forfeited assets through an advertent, con​tractual transaction, rather than an inadvertent, tortious transaction like embezzlement. U.S. v. Lavin, 942 F.2d 177 (3d Cir. 1991).xe "U.S. v. Lavin, 942 F.2d 177 (3d Cir. 1991)."
4th Circuit sustains dismissal of third party petition for failure to comply with discovery order. (590) A criminal defendant pleaded guilty and a special verdict was returned finding certain property forfeitable under 18 U.S.C. §982. Following entry of a preliminary order of forfeiture, petitioners claimed ownership and filed a third-party petition pursuant to 21 U.S.C. §853(n)(2). The government requested discovery from petitioners and obtained a court order compelling production. When petitioners failed to comply after two months, the district court dismissed the action. The Fourth Circuit upheld the dismissal, finding no merit in petitioners’ contention that their lawyers were unaware of the compulsion order. The court of appeals also rejected the claim that the dismissal violated petitioners’ due process rights by depriving them of a property interest without a prior hearing. “Had [petitioners] complied with the Government’s discovery requests and the district court’s motion to compel, [they] would have had the opportunity to litigate the ownership of the property at a hearing.” U.S. v. Virginia American Management Company, 166 F.3d 1211 (4th Cir. 1998) (table) (unpublished).xe "U.S. v. Virginia American Management Company, 166 F.3d 1211 (4th Cir. 1998) (table) (unpublished)."
4th Circuit says 21 U.S.C. §853 is constitu​tional as to third-party claimants. (590) Haw​kins pleaded guilty to drug conspiracy charges and agreed to forfeit his interest in numerous vehicles and real property. His girlfriend, Hol​mes, filed a third-party claim under 21 U.S.C. §853 alleging ownership of three of the cars. Holmes contended that §853 was unconstitu​tional as to third-party claimants because it (1) deprives the third party of a jury trial; (2) re​quires the third party to prove that the property should not be forfeited; and (3) provides greater protection to the indicted criminal defendant than the third party. Relying on Libretti v. U.S., 516 U.S. 29 (1995), the Fourth Circuit rejected all these contentions. A criminal forfeiture is an aspect of the punishment imposed on a convicted defendant. In this setting, a third party claimant has no right to a jury trial, nor does it violate the constitution to place on a claimant the burden of proving either an ownership interest superior to the defendant or status as a bona fide purchaser for value. U.S. v. Holmes, 133 F.3d 918 (4th Cir. 1998) (table) (unpublished).xe "U.S. v. Holmes, 133 F.3d 918 (4th Cir. 1998) (table) (unpublished)."
4th Circuit holds that court may enjoin dispo​sition of substitute assets belonging to fugitive RICO defendant. (590) De​fendant was in​dicted on various RICO viola​tions which caused the failure of a savings and loan asso​ciation. The in​dictment charged defendant and others with trans​ferring $22,000,000 to Swiss bank ac​counts. Defendant fled the country, but later wired $500,000 to an accomplice in the United States. The district court found that the stolen RICO funds were not the source of wired money, and therefore it had no jurisdiction to en​join the disposition of the funds pending trial. The 4th Circuit disagreed, ruling that the district court did have jurisdic​tion to enjoin the disposi​tion of the wired funds. Under the RICO forfeiture statute, a money judgment can be satisfied out of any of the defen​dant's assets. The possession of the wired funds by defen​dant's accomplice did not defeat the govern​ment's right to those funds, since the accomplice was not a bona fide pur​chaser for value. The 4th Circuit also rejected the accom​plice's ar​gument that the continued restraint of the funds vi​olated her 6th Amend​ment right to counsel and due process. In Re Assets of Billman, 915 F.2d 916 (4th Cir. 1990).xe "In Re Assets of Billman, 915 F.2d 916 (4th Cir. 1990)."
Fifth Circuit affirms final order of forfeiture, where petitioners were at most unsecured creditors by virtue of pending breach of contract claim, and thus did not have interest superior to defendant’s. (590, 595) Petitioner Corpus and his wife intervened in a criminal forfeiture proceeding, asserting that they had an interest in real property subject to forfeiture and that their interest was superior to that of the defendant Compean, who pleaded guilty to three drug-related charges and agreed to forfeit the property to the government. The Arriagas had purchased the property in 1996 and held a vendor's lien deed, and the Corpuses entered into a business arrangement to build a dance hall on the property. After their business dealings failed, the Corpuses filed a breach of contract claim in January 1999 against the Arriagas in Texas state court; however, in September 1999, the Arriagas filed for Chapter 13 bankruptcy and the Corpuses were prohibited from pursuing their state-court suit by the bankruptcy automatic stay. While the bankruptcy case was still pending, the Arriagas sold the property in two parts to Compean and Alberto Falcon for approximately $88,000, which were proceeds of drug trafficking crimes. The bankruptcy court, the trustee, and the Corpuses had no knowledge of the transfer of the property. After the bankruptcy case was dismissed and the automatic stay was lifted, the Corpuses pursued their state-court breach of contract suit against the Arriagas, and were awarded a final judgment in the amount of $66,000, which they recorded in the Fort Bend County deed records. Then, 20 days after the government filed its notice of lis pendens, the Corpuses filed suit against the Arriagas in Texas state court alleging that the transfer of the property was fraudulent, and the Texas court entered a default judgment ordering that the transfers of the property to and from Compean were void. In the forfeiture proceedings, the district court rejected the Corpuses' asserted interest in the property, granted summary judgment and entered a final judgment of forfeiture. On appeal, the Corpuses argued they had an interest in the property superior to that of Compean because they were creditors of the Arriagas and the transfer of the property to Compean was fraudulent as a matter of law. The Court first held that the district court committed two errors when it granted the government's motion for summary judgment, by requiring the Corpuses to bring forward evidence of the Arriagas' intent to defraud and to submit the appraisal value of the property to establish that the Arriagas did not receive reasonably equivalent value (because the government stipulated that the buyers did not receive a reasonably equivalent value from Compean in exchange for the transfer). However, even assuming the transfer was fraudulent, at the time of the transfer to Compean, the Corpuses were not judgment creditors of the Arriagas, nor were they lien creditors, but were at most unsecured creditors of the Arriagas by virtue of their pending breach of contract claim. Thus, the Court concluded that, as unsecured creditors, they did not have a legal interest, right, or title in the property superior to that of Compean. The Corpuses also contended that the sale of the property to Compean was void under the Bankruptcy Code because they were creditors of the Arriagas and the property was part of the Arriagas' bankruptcy estate at the time of its transfer to Compean, and the Arriagas gave them no notice of the sale as required by the Bankruptcy Code. However, even assuming the Arriagas were required to provide notice of the sale, the Bankruptcy Code statute of limitations barred the Corpuses from asserting an interest in the property, because they did not bring any action seeking to have the bankruptcy estate's trustee avoid the transfer before the statute expired. Thus, the Court affirmed the district court's final judgment of forfeiture. U.S. v. Corpus, 2007 WL 1830719 (5th Cir. 2007) (June 27, 2007).

5th Circuit finds that dismissal of third-party claim is not appealable until other claims had been resolved. (590) Parents of narcotics trafficking defendant filed third-party claim in a criminal forfeiture proceeding against a house that the district court ordered forfeited as substitute property. The parents sought to appeal the dismissal of their third-party claim by the district court. The 5th Circuit held that the dismissal of the third-party criminal forfeiture claim was not appealable until other third-party claims to the house had been resolved by the district court. Appeal dismissed. U.S. v. Hodges, 2005 WL 605750 (5th Cir., Mar. 16, 2005). 

5th Circuit holds shareholders lack standing to challenge forfeiture of corpor​ate assets. (590) The government convicted various individuals and corporations of bribery and fraud in connection with a contract to build a Louisiana private prison. The jury ordered the prison building itself, which was owned by the ECCS corporation, forfeited. Following the conviction, ECCS shareholders filed third-party claims to the prison building alleging an equitable interest in the corporate assets. Only the corporation’s assets, and not its shares, were ordered forfeited. Because the shareholders had no interest in the corporation’s assets under Louisiana law, they lacked standing to assert a third-party claim to the building. U.S. v. Wyly, 193 F.3d 289 (5th Cir. 1999) (table) (unpublished).xe "U.S. v. Wyly, 193 F.3d 289 (5th Cir. 1999) (table) (unpublished)."
6th Circuit says claimant corporations provided ample notice by publication and service of corporate president. (590) Defendant Charles O’Brien pleaded guilty to numerous bank fraud and money laundering counts, as well as one count of criminal forfeiture. The court entered a preliminary order of forfeiture, and the government published notices of forfeiture in publications of general circulation as required. It also provided personal notice to various persons, including defendant’s son, William O’Brien. After the court entered a final order of forfeiture, three corporations filed motions to stay the forfeiture proceedings, asserting interests in the property to be liquidated and claiming defects in the process of seizure and a lack of notice. Defendant’s son William O’Brien was president of all three claimant corporations. The district court and the Sixth Circuit made short work of these motions. The corporations received both constructive notice by publication and actual notice through service on their president, but they failed to file timely third-party claims. Moreover, the corporate claimants lacked standing to assert defects in the underlying forfeiture action. U.S. v. O’Brien, 1999 WL 357755 (6th Cir. 1999) (table) (unpublished).xe "U.S. v. O’Brien, 1999 WL 357755 (6th Cir. 1999) (table) (unpublished)."
6th Circuit holds that government was not estopped by claimants' belief that appeal of con​viction stayed the forfei​ture. (590) Claim​ants origi​nally filed pe​titions challeng​ing the forfeiture of prop​erty under 21 U.S.C. §853 based upon their co-conspirator's conviction of CCE charges. They then with​drew the petitions in the er​roneous belief that the appeal of the criminal convic​tion stayed the forfeiture. The 6th Circuit rejected claimants' argu​ment that the government was estopped from pro​ceeding with the forfeiture. Sev​eral months before the forfeiture order was made, claimants' counsel stated in court his belief that an appeal would sus​pend any seizures until completion of the appeal. Nei​ther the district court nor the assis​tant U.S. At​torney corrected this statement. How​ever, the dis​trict court found that peti​tioners knew to file their pe​tition within 30 days, they were aware that the peti​tion was required to allow them to inter​vene in the action. Moreover, parties who assert estoppel must prove their reliance was induced, and there was no evi​dence of inducement. Finally, the district court conducted a review and concluded that petitioners had no inter​est in the properties. U.S. v. Patrick, 988 F.2d 641 (6th Cir. 1993).xe "U.S. v. Patrick, 988 F.2d 641 (6th Cir. 1993)."
Seventh Circuit reverses district court’s dismissal of third-party lienholder’s petition in criminal forfeiture ancillary proceedings because government's lis pendens was recorded outside the chain of title. (590) The defendant pleaded guilty to bank, wire and mail fraud, money laundering, and obstruction of justice, all relating to real estate developments in the Chicago area and elsewhere. Using some of the proceeds from this criminal activity, he funded the construction of a residence in South Haven, Michigan. His wife was the record title holder of the property, which the government sought to forfeit as part of the criminal proceedings, and recorded a lis pendens with the county register of deeds but did not name the wife on the lis pendens. After the recording, Aurora acquired an interest in the property by granting a mortgage to the wife. The defendant admitted that the property was subject to forfeiture and agreed to entry of a forfeiture judgment in the amount of $4,000,000. The wife executed a quit claim deed to the government for the property, the district court entered a preliminary order of forfeiture against the property, and the government served Aurora with notice of the forfeiture order. Aurora filed a petition seeking a declaration that its mortgage from the wife was superior to any interest the government could take in its forfeiture action. The district court granted the government’s motion to dismiss. On appeal, Aurora asserted that the government's lis pendens was ineffective constructive notice because it was filed under the husband’s name, outside the chain of title, and that because the county has no tract index, the lis pendens could not be discovered by a prudent title search. The government countered that a recorded interest is sufficient constructive notice and merely because it filed its lis pendens in the book of levies first, it has priority to the property regardless of how the filing was indexed. The court first stated that it must determine whether the government's lis pendens served as constructive notice under Michigan law. The court then construed the relevant Michigan statutes together to mean that an interest must be recorded within the chain of title, in the grantor-grantee index, to have priority over a bona fide purchaser. The register of deeds is required to keep a grantor-grantee index, and it is only effective against a bona fide purchaser if it is in the grantor-grantee index. Because the government's lis pendens was recorded outside the chain of title and because the county has no tract index, there was no way for Aurora to learn of the government's interest. The court stated that the idea that the government's filing could be constructive notice defied logic, and found that the district court erred by dismissing Aurora's case. U.S. v. Grossman, 2007 WL 2580429 (7th Cir. 2007) (September 10, 2007).

7th Circuit says court may not issue pretrial restraining order against non-party. (590) The district court issued a post-indictment, pretrial restraining order against $20 million in assets allegedly forfeitable in connection with fraud by the operator of hospice facilities. The order purported to bind not only the defendant himself, but also non-parties such as defen​dant’s wife. The Seventh Circuit ruled that the lower court had no authority to enjoin persons over whom it had no personal jurisdiction. Such persons would, however, be subject to contempt sanctions if it were proven that they colluded with a defendant to defeat a valid order binding the defendant. U.S. v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998).xe "U.S. v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998)."
7th Circuit denies wife’s claim to casino revenues forfeited as substitute property. (590) Claimant’s husband was convicted of narcotics offenses and the jury returned a forfeiture verdict finding $200,000 in drug proceeds forfeitable to the government. The convicted husband owned an interest in a casino, and when it was sold, the district court ordered the husband’s share of the proceeds forfeited as substitute property and applied to the $200,000 forfeiture verdict. Claimant alleged she was entitled to one-half the proceeds as marital property. The Seventh Circuit denied the claim. The wife was not a record owner of the casino, and under Illinois law, the right of a spouse to marital property does not vest until dissolution of the marriage. Because claimant was married to the criminal defendant at the time of the forfeiture, she had no legal interest in the casino. Accordingly, she also lacked standing to contest the forfeiture. U.S. v. Aguilera, 165 F.3d 33 (7th Cir. 1998) (table) (unpublished).xe "U.S. v. Aguilera, 165 F.3d 33 (7th Cir. 1998) (table) (unpublished)."
7th Circuit remands case to determine whether bail money assigned to attorney was forfeitable. (590) Defen​dants paid $125,000 for two bail bonds, and signed a petition request​ing any bail refund to be paid to their attorney. De​fendants were later charged in a supersed​ing indictment, which listed the $125,000 bond as prop​erty to be forfeited. Pursuant to a plea agreement, de​fendants agreed to forfeit all of their rights to the prop​erty listed in the indict​ment, in​cluding the $125,000. The bail money was paid to defen​dant's attorney, and the gov​ernment filed a petition to show cause why the attor​ney should not turn over the funds to the government. The 7th Circuit noted that the attorney had meritorious ar​guments which he erroneously called ju​risdictional and had there​fore refused to make them the context of a 21 U.S.C. §853(n) hearing. The court con​cluded that the "proper result is to re​mand the case for reconsideration of the merits of the for​feiture order and the plea agree​ment on which it rests." U.S. v. De Ortiz, 910 F.2d 376 (7th Cir. 1990).xe "U.S. v. De Ortiz, 910 F.2d 376 (7th Cir. 1990)."
Eighth Circuit holds that attorney was not a bona fide purchaser for value because he acquired his interest over defendant client’s funds over one month after a federal grand jury indicted defendant. (590)  The Kansas City police executed a state-issued search warrant and seized $130,097 from Timley's residence as proceeds of a conspiracy to distribute narcotics. In a federal indictment, the government sought forfeiture as proceeds of the conspiracy. After the indictment, the State of Missouri sought, under Missouri state law, to transfer the $130,097 it seized to federal custody to accommodate the federal forfeiture. Timley objected and a Clay County circuit court sustained the objection. The court then ordered Kansas City police to return the currency to his attorney Peters, for the benefit of Timley, who was then in federal custody. Timley then entered into a plea agreement in which he agreed take all steps necessary for the money to be forfeited to the government. With a guilty plea in hand, the United States in federal district court sought to secure forfeiture of the money. Once again, Peters objected, this time on his own behalf, arguing he had a valid third-party interest and that the district court lacked jurisdiction to forfeit the money. The district court agreed and dismissed the case. The government appealed and the appeals court held that the district court had jurisdiction to forfeit the currency, and noted that Peters could not establish a superior legal interest to the money. The panel then remanded the case to the district court. On remand, the government moved for a final order of forfeiture. Peters responded by filing a second third-party petition for an ancillary hearing under 21 U.S.C. § 853. Without conducting an ancillary hearing, the district court granted a final order of forfeiture, thereby forfeiting the $130,097 to the government. Peters then appealed both the denial of his second third-party petition and the district court's final order of forfeiture. The appeals court first found that to prevail at an ancillary hearing, the claimant must either demonstrate priority of ownership at the time of the offense or that he subsequently acquired the property as a bona fide purchaser for value. 
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Under this second exception, he will not prevail unless he satisfies the “reasonably without cause to believe” element of the statute. This requirement creates a problem for defense attorneys who perform services in return for criminal proceeds. As the Supreme Court said in Caplin & Drysdale, Chartered v. United States, given the requirement that any assets which the government wishes to have forfeited must be specified in the indictment, the only way a lawyer could prevail “would be to fail to read the indictment of his client.” Here, Peters had a valid third-party interest in the $130,097 sufficient to confer standing to obtain an ancillary hearing. Indeed, the parties did not even dispute that Peters holds a valid attorney's lien under Missouri law. Nevertheless, because Timley agreed that the $130,097 seized by police was proceeds of a conspiracy that began on or about December 1, 2002, and Peters did not file his attorney's lien until June 25, 2003, under the relation-back doctrine, the government has a superior legal interest to the currency unless Peters was a bona fide purchaser for value. Unfortunately for Peters, he is not a bona fide purchaser for value because he acquired his interest over one month after a federal grand jury indicted Timley. Thus, when Peters filed his attorney's lien he had no reason to believe the government lacked an interest. Therefore, Peters was not a bona fide purchaser for value and could not establish an exception to the relation-back doctrine entitling him to prevail at an ancillary hearing. As a result, a remand to the district court for an ancillary proceeding would be superfluous. U.S. v. Timley, 2007 WL 3377122 (8th Cir. 2007) (November 15, 2007).

Ninth Circuit holds that 21 U.S.C. §853(k) prohibits foreclosure sale by lienholder of real property subject to forfeiture to the United States based on district court’s exclusive jurisdiction over property. (590) The government filed a civil forfeiture proceeding under 21 U.S.C. §881(a)(7) against real property and a notice of lis pendens with the county recorder's office. The holder of the first deed of trust on the property, Washington Mutual Bank, did not appear in the proceeding. A final order of civil forfeiture was entered on February 26, 2003. The government initiated a second proceeding by criminal forfeiture under 21 U.S.C. §853 on February 24, 2003 by filing a Preliminary Order of Forfeiture. Washington Mutual did not file a petition with the district court in that proceeding within the 30 days prescribed by 21 U.S.C. §853(n). On May 16, 2003, however, the government submitted an Amended Order of Criminal Forfeiture which forfeited all rights in the property of the criminal defendants, except in the order it “recognized” the validity of the interest of Washington Mutual. Subsequently, in what the court below characterized as an apparent "error," Washington Mutual caused foreclosure proceedings to initiate against the property, and notice of the sale was sent to the United States Marshal's Service, but not to the United States Attorney or Attorney General. At a public auction foreclosure sale held on September 25, 2003, U.S. Financial purchased the property for $120,000. The appraised value of the property was $260,000. The payoff amount on Washington Mutual's loan, approximately $61,000, was paid to Washington Mutual. On September 30, 2003, the government filed a motion to set aside the forfeiture sale, which U.S. Financial opposed. The district court granted the motion on August 23, 2004 and recognized that title to the property was in the United States based on both the civil and the criminal forfeiture in an order. On appeal, U.S. Financial argued that, since §853(k) only applies to actions that concern the validity of one's interest in the property, it does not apply to that action because Washington Mutual's interest was already determined to be valid by the Amended Order's express recognition of that interest. In the alternative, U.S. Financial argues that the foreclosure sale was not "an action ... against the United States...," and the government took title to the property subject to Washington Mutual's security interest and the terms of the deed of trust, which include the contractual right to foreclose and sell the property if the payments on the note, which is severable and survives the forfeiture. The Court held that the §853 prohibition on alternative litigation extends beyond a district court's recognition that a valid property interest exists. Subsection (g) provides a district court with broad powers following entry of an order declaring the property forfeited to protect the interest of the United States in the property ordered forfeited. Subsection (h) directs the attorney general to dispose of the property, making due provision for the rights of any innocent persons. Subsection (k) itself prohibits a party from commencing an action subsequent to the filing of an indictment or information. Thus, reading subsection (k) in context with the other subsections indicates that the pendency of the district court's exclusive jurisdiction over the property continues at least until the property is sold or otherwise disposed of. The only right a party with an interest in the property prior to forfeiture retains subsequent to the filing of an indictment or information alleging that the property is subject to forfeiture, is the right to petition the district court pursuant to Section 853(n). U.S. Financial also argued that the right to foreclose was not terminated by the criminal proceeding, but that the government stepped into the place of the previous owners, and was required to make payments on the loan secured by the deed of trust. When it did not make payments, Washington Mutual was entitled to exercise its state law rights under the deed of trust; it was entitled to foreclose. The Court disagreed, holding that the §853(k) prohibition on additional actions includes a foreclosure sale, and extinguishes the right of lien holders and other interested parties to enforce their rights against the Government through separate civil litigation. U.S. v. Macinnes, 2007 WL 295451 (9th Cir. 2007) (Jan. 26, 2007).

Ninth Circuit holds that sole remedy for third-party liquidators for creditors in Antigua to claim funds was criminal forfeiture ancillary proceedings after defendant is sentenced. (590) The government seized approximately $2.5 million in assets from former Ukrainian Prime Minister Pavel Ivanovich Lazarenko, who was convicted on several counts of money laundering. Lazarenko and a business associate purchased a majority share of an off-shore bank, European Federal Credit Bank ("Eurofed"), and would deposit the money in a San Francisco bank, which had a correspondent relationship with the off-shore Eurofed bank in Antigua. Third-party claimants in the civil forfeiture case included two PricewaterhouseCoopers partners appointed as liquidators of Eurofed, who contended that they owned the forfeited funds and bonds pursuant to an order from the High Court of Antigua appointing them to collect and distribute the bank's assets to depositors and creditors. The liquidators sought an interlocutory appeal from an order denying their motion to set an immediate hearing on their earlier filed "Motion for Return of Illegally Seized Funds" and a preliminary order of forfeiture the district court entered after Lazarenko's guilty verdict. The liquidators had moved for summary judgment in the civil forfeiture case, which the district court granted, dismissing the action as barred by the applicable statute of limitations. On the same day, the government obtained a criminal seizure warrant for the same res judicata under 21 U.S.C. §853(f). The liquidators moved the district court to vacate the criminal seizure warrant and immediately returned the funds and bonds to the Antiguan liquidation proceedings, so they may distribute the funds and bonds as directed by the Antiguan High Court, based on a lack of probable cause to seize the assets, res judicata, the statute of limitations, the act of state doctrine, and Eurofed's superior claim to ownership. They argued they had the right to a constitutionally mandated and immediate hearing and should not have to wait for the government to commence criminal forfeiture ancillary proceedings until the district court sentenced Lazarenko. The Court dismissed the appeal for lack of jurisdiction, holding that the liquidators may adequately protect their interest in the funds and bonds in the ancillary proceeding under §853(n). Congress designated no other means for third parties to vindicate their interest in forfeited property, and the liquidators failed to satisfy the constitutional and prudential components of standing and ripeness. U.S. v. Lazrekno, 2006 WL 3360489 (9th Cir. 2006) (Nov. 21, 2006).

Ninth Circuit finds that third party owned real properties for forfeiture purposes. (590) Defendant was convicted of conspiracy to distribute and possession with intent to distribute methamphetamine. The jury rendered a special verdict that several properties were used to facilitate his crimes or were proceeds of them and should be criminally forfeited to the government. Defendant’s daughter petitioned the Montana district court, claiming that she held legal title to two of the properties. Defendant had never held title to the two forfeited properties. The Montana district court denied defendant’s daughter’s petition to set aside the forfeiture. In this 22-page long decision, the 9th Circuit found that under Montana law, the daughter/claimant held legal title to the two properties. The 9th Circuit held that neither the purchase money resulting trust doctrine nor the constructive trust doctrine applied to support a finding that the claimant’s father owned the properties despite the daughter’s record title. Furthermore, trial testimony did not support the conclusion that the father owned the properties. The 9th Circuit held that the claimant’s purported inability to maintain the two properties did not preclude her legal title to them. The father did not have better title to the properties, even if the court could look beyond the claimant’s assertion of legal title to discern ownership. Thus, the 9th Circuit held that the claimant owned the two properties for forfeiture purposes. Reversed and remanded. U.S. v. Nava, 2005 WL 878608 (9th Cir., Apr. 18, 2005).

9th Circuit finds sole owner of bankrupt corporation lacked standing to contest forfeiture. (590) Ken Mizuno, a Japanese citizen, allegedly conspired with Ken Interna​tional Co., Ltd. (“KI”), his wholly-owned corporation, to defraud Japanese citizens by overselling golf course memberships in a Japanese country club. The scheme netted $800 million, of which about $260 million found its way into the U.S. A Japanese court declared both Mizuno and KI bankrupt and appointed an administrator. The administrator filed involun​tary bankruptcy petitions in the U.S. on behalf of both Mizuno and KI, and was authorized by both Japanese and U.S. bank​ruptcy courts to enter guilty pleas on behalf of KI to U.S. fraud and money laundering charges. As part of its plea agreement, KI forfeited its U.S. assets pursuant to 21 U.S.C. §853. Mizuno then asserted a third-party interest in KI’s forfeited property under 21 U.S.C. §853(n)(2). The Ninth Circuit found that Mizuno lacked standing to challenge the forfei​ture. Any U.S. property belonging to Mizuno became the property of the U.S. Mizuno bankruptcy estate, and only the estate could challenge its forfeiture. The court added that, even if Mizuno were the debtor in possession, he lacked standing because he sought relief on his own behalf rather than on behalf of the estate. U.S. v. Ken International Co, Ltd., 113 F.3d 1243 (9th Cir. 1997) (table) (unpublished).xe "U.S. v. Ken International Co, Ltd., 113 F.3d 1243 (9th Cir. 1997) (table) (unpublished)."
9th Circuit says claimants met requirements of innocent owner exception in 21 U.S.C. §853(n). (590) After defendant was convicted of failing to declare $35,000 in U.S. currency concealed in his boots, the claimants filed third party claims alleging that they were “innocent owners” of the funds and had taken them from their savings and given them to defendant for delivery to their respective families in Mexico. The Ninth Circuit held that the general “innocent owner defense” as formulated by Calero-Toledo v. Pearson Yacht Leasing Company, 416 U.S. 663 (1974) does not apply where, as here, the statute itself contains an innocent owner exception. Under 21 U.S.C. §853(n), the claimants were required to show that they had a “legal interest” in the forfeited property which (1) was vested in them rather than the defendant or (2) was superior to defendant’s interest in the property. The Ninth Circuit held that defendant was a “gratuitous bailee” and therefore the claimants never lost their title interest in the property that was entrusted to him. The gift to the relatives was incomplete and the claimants retained legal title. Thus, they were entitled to assert their ownership interest in the funds and obtain an amendment to the forfeiture order under §853(n). U.S. v. Alcaraz-Garcia, 79 F.3d 769 (9th Cir. 1996).xe "U.S. v. Alcaraz-Garcia, 79 F.3d 769 (9th Cir. 1996)."
9th Circuit says third party petition to amend a forfeiture order is “civil” in nature. (590) Following the Third Circuit’s approach, the Ninth Circuit held that a third party petition to amend a forfeiture order is “civil” in nature. Therefore, Rule 4(a)(1), Fed. R. App. P. applies, and this appeal was timely because it was filed within 60 days of entry of the order denying the third party petition. U.S. v. Alcaraz-Garcia, 79 F.3d 769 (9th Cir. 1996).xe "U.S. v. Alcaraz-Garcia, 79 F.3d 769 (9th Cir. 1996)."
9th Circuit holds that third party may at​tach property held by the court in custodia legis. (590) Certificates of deposit totaling almost a million dollars were held by the district court in custodia legis. One of defendant's credi​tors obtained a writ of attachment from the district court, and thereafter the court denied the de​fendant's Rule 41(e) motion. Judges Thomp​son, Wallace and O'Scannlain upheld the writ of attachment, noting that although funds in the registries of federal courts are not as a general rule sub​ject to writs of attachment or gar​nishment, the rule does not apply where the court in whose custody the property is lo​cated is the court that autho​rizes the writ. Accord​ingly, de​fendant's Rule 41(e) motion was prop​erly denied and the funds in excess of fines and restitution were properly dis​persed to the creditor. U.S. v. Van Cauwenberghe, 934 F.2d. 1048 (9th Cir. 1991).xe "U.S. v. Van Cauwenberghe, 934 F.2d. 1048 (9th Cir. 1991)."
10th Circuit declares appeal moot after government dismisses in favor of state. (590) Claimant made third party claims to various property his son had agreed to forfeit as part of his plea bargain. During the ancillary proceed​ing, the government moved to dismiss its forfeiture claim against a ranch and certain firearms in favor of state forfeiture proceedings against the same property. The district court granted the motion without prejudice to the government’s right to refile should the state fail to proceed against the property. On appeal, the Tenth Circuit found claimant’s various challenges to the forfeitures moot in light of the order of dismissal. The government’s suggestion that it might seek forfeiture again if the state did not act was “not a sufficient possible collateral consequence to present an ongoing controversy.” Moreover, the district court did not abuse its discretion in dismissing without prejudice. U.S. v. Libretti, 1998 WL 458557 (10th Cir. 1998) (unpublished).xe "U.S. v. Libretti, 1998 WL 458557 (10th Cir. 1998) (unpublished)."
10th Circuit holds district court's actions after notice of appeal did not defeat appellate jurisdiction. (590) The district court sentenced defendant to a term of imprisonment and supervised release, and granted forfeiture of certain assets pursuant to his plea agreement. After the court entered the forfeiture order, defendant filed a notice of appeal. The district court then held a hearing on defendant's motions for a stay and to amend the forfeiture order and on third party claims to the forfeited property. It also found that because it was willing to consider defendant's motion to amend, the forfeiture order was not final. The court stated that defendant's appeal was premature and then scheduled a hearing to consider ownership of the disputed property. The 10th Circuit held that the district court's actions after the notice of appeal did not defeat its appellate jurisdiction. Although the district court has jurisdiction to consider third party claims to the property, after a notice of appeal is filed, the district court lacks jurisdiction to consider a defendant's claims. U.S. v. Libretti, 38 F.3d 523 (10th Cir. 1994), aff'd, Libretti v. U.S., 516 U.S. 29 (1995).xe "U.S. v. Libretti, 38 F.3d 523 (10th Cir. 1994), aff'd, Libretti v. U.S., 516 U.S. 29 (1995)."
 SEQ CHAPTER \h \r 1Eleventh Circuit holds that petitioner title insurance company, which paid off defrauded mortgage holder, has standing to assert constructive trust claim based on subrogation in criminal forfeiture proceeding, and need not rely on Attorney General’s post-forfeiture remission proceedings. (590) A buyer agreed to purchase real property in Lithonia, Georgia from the seller, PremierOne Properties. GreenPoint Mortgage Funding, Inc. already had two security deeds of record on the property. To purchase the property, the buyer obtained two loans, totaling $800,000, from Long Beach. The title insurance company, The Fund, issued title insurance policies to Long Beach that insured Long Beach's security deeds securing the new loans. Before closing, the seller informed the closing attorney that GreenPoint had sold its existing mortgages on the Property and assigned them to Wilshire Mortgage Company. The seller gave the attorney statements purportedly from Wilshire that showed the amounts due to Wilshire to pay off the existing mortgages. At closing, the closing attorney issued two payoff checks, totaling $726,856.60, payable to Wilshire out of the Long Beach loan proceeds. The attorney mailed the checks to the address provided in Wilshire's loan payoff statements. Several months later, Long Beach discovered that the GreenPoint mortgages had never been assigned to Wilshire or anyone else. Moreover, they were in default. Consequently, the first and second GreenPoint mortgages would not be canceled. Long Beach's security deeds were subordinate to the existing GreenPoint mortgages, leaving Long Beach with little or no security for its loans. Long Beach made claims on the two title policies issued by the Fund, and the Fund paid off the total amount due ($742,000) under the GreenPoint mortgages to clear the encumbrances on Long Beach's title. This mortgage fraud scheme that resulted in the Fund's $742,000 loss was perpetrated by Stacey Shefton, who was affiliated with both Wilshire and the seller. Because Shefton diverted the Long Beach loan proceeds to himself, Long Beach was the direct victim of his fraud. Shefton was indicted and pled guilty to wire fraud and agreed to forfeit proceeds he obtained as a result of the wire fraud, and admitted that cash and funds in his bank accounts represented proceeds of the mortgage fraud scheme. The district court granted a preliminary order of forfeiture. Thereafter, the Fund filed a petition asserting a legal interest in the forfeited property and the government moved to dismiss the petition, recognizing that although Long Beach, the Fund and others were fraud victims, the Fund was merely an unsecured creditor and lacked standing to contest the forfeiture. The Fund argued that Long Beach was entitled to a constructive trust on Shefton's forfeited property bought with Long Beach's money and, pursuant to the terms of the Fund's title insurance policies and state law, the Fund was subrogated to the rights and claims of Long Beach against Shefton once it paid off the GreenPoint mortgages on Long Beach's behalf. The district court, however, granted the government's motion to dismiss. On appeal, the Court concluded that the Fund was entitled to imposition of a constructive trust under Georgia law. Although the government argued that the Fund has an adequate remedy at law based on the Attorney General's authority, pursuant to §853(i)(1), to remit forfeiture “in the interest of justice,” remission is a non-judicial remedy left entirely to the discretion of the Attorney General. The Fund's constructive trust arose upon transfer of the Long Beach loan proceeds to Shefton, can serve as a superior legal interest under 21 U.S.C. §853(n)(6)(A), and can serve as grounds for invalidating a criminal forfeiture order. Thus, the Court reversed the district court's dismissal of the Fund's petition. U.S. v. Shefton, 2008 WL 4901000 (11th Cir. 2008) (November 17, 2008).

Eleventh Circuit affirms denial of third-party claims to illegal proceeds because there is no innocent owner defense in criminal forfeiture proceedings. (590) The district court denied the appellants' third-party claims as to various properties subject to criminal forfeiture as the result of the defendant's criminal convictions. On appeal, the appellants claimed that they were innocent owners and bona fide purchasers for value of the claimed properties, which included real property, vehicles, and bank funds, all of which the jury found constituted or were derived from proceeds traceable to the commission of health care fraud. The Court first found that unlike the civil forfeiture scheme, 21 U.S.C. §853 does not contain a provision protecting innocent owners. The Court further held that the bona fide purchaser provision is only applicable to purchases of the defendant's interest in the asset and does not protect purchases from a third-party seller, and unsecured or general creditors are not bona fide purchasers within the meaning of §853(n)(6)(B). They concluded that there was no evidence that the appellants gave sufficient consideration for any interest the defendant had in the properties. Thus, the district court's denial of the appellants' third-party claims was affirmed. U.S. v. Guerra, 2007 WL 412825 (11th Cir. 2007) (February 7, 2007). 

11th Circuit holds that defendant’s wife was not entitled to forfeited funds as a consequence of her marriage to defendant and their resultant status as tenants by the entirety. (590) Defendant was convicted of narcotics crimes, the jury returned a special verdict of forfeiture against him for $100,000, and the district court later entered a final order of forfeiture in that same amount. Then government later filed a motion seeking the forfeiture of $68,000 as substitute property that was found in defendant’s house at the time of his arrest. Claimant-wife filed suit claiming that she had given her husband, the defendant, $29,000 for business and that she was entitled to the rest as his wife. The district court concluded that the wife had failed to establish that she possessed any right to the forfeited funds that was superior to her husband’s interest, and her ancillary petition was dismissed. The Eleventh Circuit found that in the forfeiture context, the very nature of the tenancy by the entireties prevented her from claiming that her title to the marital property-- the cash seized from their house--was superior to her husband’s interest. Affirmed. U.S. v. Watkins, 2003 WL 257154 (11th Cir. 2003). 

11th Circuit holds government may not force defendant whose criminal forfeiture judgment was set aside to file third-party claim to reclaim his interest. (590) Following reversal of RICO judgment of forfeiture against Gilbert, the Government moved for an order forcing him to file a third-party claim pursuant to 18 U.S.C. §1963(l) to reclaim his interest in forfeited property. Apparently after the order of forfeiture against Gilbert was set aside, the Government was left with only that interest in the property which belonged to co-defendant Kramer. However, the exact nature of that interest was never determined by the jury. Thus, the Government was seeking to use the §1963(l) ancillary proceeding as a quiet title suit to clear the chain of title and sell its interests. The 11th Circuit affirmed the district court’s denial of the motion, reasoning that third-parties cannot petition the court to adjudicate their interests in forfeited property until a “final order” of forfeiture has been entered in the criminal case, and such an order was never entered in the instant case. Furthermore, the Court posited §1963(l) was enacted to protect only the property rights of innocent third parties, not those of the Government.  Thus, the Government’s requested injunction is not statutorily authorized by §1963(l). U.S. v. Gilbert, 244 F.3d 888 (11th Cir. 2001). 

11th Circuit says state divorce decree cannot give claimant title superior to U.S. (590) Claimant’s husband, a yearbook sales represen​tative, was convicted of mail fraud and criminal forfeiture arising from a scheme in which he cheated his publisher by misdirecting yearbook payments from high schools to his private post office box. He used $177,000 of the stolen money as part payment for a beach house pur​chased with his wife and held in a tenancy by the entireties. Following defendant’s conviction, the court entered a preliminary order forfeiting defendant’s one-half interest in the beach house to the United States. In addition, once the fraud was discovered, defendant’s wife divorced him. As part of the divorce settlement, the state divorce court entered an order recognizing that the wife had a “special equity interest” in the house by virtue of the fact that, following its purchase, she had repaid her husband his contribution to the price from her own personal funds. The wife also filed a third-party claim to the beach house in the federal criminal action. The Eleventh Circuit held that the “special equity interest” granted the wife by the state court did not constitute an interest superior to the defendant’s “at the time of the commission of the acts which gave rise to the forfeiture of the property” under 21 U.S.C. §853(n)(6)(A). The conduct that gave rise to the forfeiture was the transfer of stolen funds for the initial purchase. Both the claimant’s repayment of her husband (which created the special equity interest) and the divorce (which vested the interest under state law) occurred after the interest of the United States in the husband’s half-interest had already vested. U.S. v. Kennedy, 201 F.3d 1324 (11th Cir. 2000).xe "U.S. v. Kennedy, 201 F.3d 1324 (11th Cir. 2000)."
11th Circuit rules claimant of criminally forfeited property may not file civil action challenging forfeiture. (590) Claimant, the wife of a fugitive drug defendant, filed a civil action challenging a protective order in her husband’s criminal case restraining real property of which claimant was the record owner. The Eleventh Circuit found that 21 U.S.C. §853(k) bars such a collateral attack on the criminal protective order. The court noted with apparent sympathy the wife’s argument that her husband’s fugitive status precluded final adjudication of the status of the property in the criminal case and left her without legal recourse. Nonetheless, the proper course, said the appellate court, is a motion in the criminal case to vacate the protective order. If denied, such a motion would be an interlocutory order reviewable under 28 U.S.C. §1292(a)(1). Roberts v. U.S., 141 F.3d 1468 (11th Cir. 1998).xe "Roberts v. U.S., 141 F.3d 1468 (11th Cir. 1998)."
11th Circuit upholds attorneys' fees award in creditor's challenge to criminal forfeiture. (590) Following a criminal forfeiture, 21 U.S.C. §853(n) allows a third party to assert a legal interest in the property which has been ordered forfeited. The 11th Circuit held that this §853(n) proceeding, which is ancillary to a criminal forfeiture prosecution but instituted by a third party claimant, is a "civil action" under the Equal Access to Justice Act provision allowing attor​neys' fees awards against the U.S. The award of attorneys' fees in this case was proper because the government's litigation position was not "substantially justified." The government appar​ently made no investigation before seeking forfeiture. The district court's acceptance of the defendant's plea agreement did not show that the district court found a "factual basis" for the crim​inal forfeitures recited in the plea agreement. U.S. v. BCCI Holdings, 46 F.3d 1185 (D.C. Cir. 1995) did not provide substantial justification for the government's position. BCCI Holdings says that general creditors do not have standing to contest a forfeiture unless they have already secured a judgment against the debtor and per​fected a lien against the property to be forfeited. The creditor here had taken all of those actions. U.S. v. Douglas, 55 F.3d 584 (11th Cir. 1995).xe "U.S. v. Douglas, 55 F.3d 584 (11th Cir. 1995)." 

11th Circuit requires prompt hearing on third party's inter​est in seized RICO assets. (590) The government seized, in its entirety, a club which the government claimed was the pro​ceeds of one of the club owner's RICO activi​ties. The other owners of the club filed pe​titions objecting to the for​feiture. The 11th Cir​cuit found the district court erred in not holding an eviden​tiary hearing within 30 days after the own​ers filed their petition, to adjudi​cate the validity of their in​terest in the club. In such a hearing, a third party can prevail on his claim to the disputed property if he can show, by a prepon​derance of the evidence, that his title to the prop​erty vested before the commis​sion of the acts leading to the for​feiture or that he was a bona fide purchaser of the property. The dis​trict court was ordered to hold such hear​ing within 30 days of the 11th Circuit's or​der, or the order forfeiting the property and imposing restraints on the club would be va​cated. U.S. v. Kramer, 912 F.2d 1257 (11th Cir. 1990).xe "U.S. v. Kramer, 912 F.2d 1257 (11th Cir. 1990)."
11th Circuit upholds finding that defendant owned Bronco, but reverses valuation of sub​stitute property. (590) The 11th Circuit con​cluded that there was ample evidence before the jury to permit it to conclude that defendant was the owner of the Bronco. Defendant's fa​ther, who purchased it in the name of his com​pany, stated that the Bronco would belong to defendant, and defendant took out title papers in his own name. Prior to trial, however, the car was purchased by an innocent third party, so the district court ordered substitute prop​erty to be forfeited. It valued the Bronco at $18,000. The 11th Circuit reversed, ruling that there was no evi​dence that the defendant had made any payments on the Bronco beyond the initial $10,000 deposit. U.S. v. Roberson, 897 F.2d 1092 (11th Cir. 1990).xe "U.S. v. Roberson, 897 F.2d 1092 (11th Cir. 1990)."
District of Columbia district court holds that title conveyed to third party by United States after criminal forfeiture was good against the world whether they participated in the forfeiture action or not and action was not subject to collateral attack in any other court. (590) Prior to 1996, multiple tax liens were assessed against a parcel of property by the District of Columbia due to unpaid taxes. The D.C. Department of Finance and Revenue then sold the property at a tax sale to the District of Columbia, which in turn transferred its tax lien on the property to District TLC Trust, which later filed suit in the D.C. Superior Court to foreclose rights of redemption on its lien. In the meantime, several individuals were indicted in the U.S. District Court for the District of Maryland, which granted the United States’ motion for a preliminary criminal forfeiture order that included the property. Shortly thereafter, the Superior Court granted TLC's motion for a default judgment to quiet title to the Property. After that, the United States conveyed the property to a third party. The grantee of the tax lien then filed a quiet title lawsuit against the third-party purchaser, which argued that the lawsuit was an improper collateral attack on the Final Order of Forfeiture and that they are bona fide purchasers for value with superior title to the property. The district court agreed, holding that the title conveyed was good against all the world, whether they participated in the forfeiture action or not, and the action was not subject to collateral attack in any other court, because the criminal forfeiture ancillary proceedings provided the exclusive forum for protecting third-party interests. The court thus quieted title in the purchaser’s favor. 37 Associates, Trustee for the 37 Forrester Street, SW v. REO Const. Consultants, Inc., 2006 WL 140581 (D.D.C. 2006) (January 19, 2006).

D.C. District Court says forfeiture order does not cover property acquired after conviction. (590) Bank Austria asserted a third-party claim under 18 U.S.C. §1963(l)(6) against the assets of the Bank of Credit and Commerce International (BCCI) arising from two wire transfers initiated by Bank Austria in January and February 1992. Both transfers resulted in sums being credited to BCCI accounts in New York, where they were held because of the earlier freeze on all BCCI assets arising from the world-wide criminal investigation. The district court held (and the government agreed) that the funds at issue were not subject to criminal forfeiture because the transfers occurred after the order of criminal forfeiture entered in the BCCI case on January 24, 1992 and the order did not extend to after-acquired property. Nonethe​less, Bank Austria did not get the money back. Under New York law, title to the transferred funds passed to BCCI, the transfer beneficiary’s bank, as soon as the transfer was credited. Thus, Bank Austria retains only a claim against BCCI and is therefore only a general creditor without standing to assert an “L claim.” U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Bank Austria), 994 F.Supp. 18 (D.D.C. 1998).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Bank Austria), 994 F.Supp. 18 (D.D.C. 1998)."
D.C. District Court dismisses L-claim for lack of standing. (590) On July 8, 1991, Banca Nazionale Del Lavoro, S.P.A. Italy (“BNL”) instructed Bankamerica to wire transfer $100,500 from its account with Bankamerica to its account at Bank of Credit and Commerce International (BCCI) London. Bankamerica moved the requested sum to BCCI (London)’s account at Bankamerica, whereupon the money was immediately frozen by the regulatory action taken as part of the international BCCI investigation. After BCCI’s assets were ordered forfeited, BNL filed a claim for the $100,500 under 18 U.S.C. §1963(l) (an “L claim”). The district dismissed the claim for lack of standing. Once the funds were credited to BCCI’s Bankamerica account, they became the property of BCCI, and BNL acquired only a cause of action against BCCI. The court also noted that the transaction at issue was merely an ordinary wire transfer and did not involve a “special deposit.” Thus, BNL was only a general creditor of BCCI and lacked standing to bring an L claim. U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Banca Nazionale Del Lavoro, S.P.A. Italy), 977 F.Supp. 449 (D.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Banca Nazionale Del Lavoro, S.P.A. Italy), 977 F.Supp. 449 (D.D.C. 1997)."
D.C. District Court upholds transfer of non-forfeitable BCCI funds to escrow pending resolution of claims. (590) In the criminal forfeiture case against the Bank of Credit and Commerce International (BCCI), some of the company’s assets were determined to be non-forfeitable and available for distribution to its creditors. The court-appointed trustee of BCCI assets proposed transferring the non-forfeitable assets into the court registry to be held in escrow pending resolution of claims against them. Clark Clifford and Robert Altman, formerly share​holders and officers of several of BCCI’s holding companies, opposed the transfer and sought payment of the proceeds of stock and debentures issued to them in their former capacities. The district court ruled that it had subject matter jurisdiction over the non-forfeitable component of BCCI assets, and that transfer of the funds to escrow pending final resolution of claims did not violate Clifford and Altman’s due process rights. U.S. v. BCCI Holdings (Luxembourg), S.A. (Application of Clifford and Altman), 980 F.Supp. 496 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Application of Clifford and Altman), 980 F.Supp. 496 (D.C.D.C. 1997)." 
D.C. Circuit finds OAS was general creditor with no legal interest in specific forfeited property. (590) The Organization of American States (OAS) appealed from the dismissal of its petition under 18 U.S.C. §1963(1) for adjudi​cation of its interest in $10,000 that it deposited with BCCI, and that was ordered forfeited under 18 U.S.C. §1963. The D.C. Circuit held that the OAS was, like any other bank depositor, a general creditor of BCCI with no legal interest in any specific forfeited property. The privileges and immunities that OAS enjoyed as an international organization had no effect on its interest in the forfeited property. When the OAS deposited its money with BCCI, it gave up legal title to the money in exchange for a claim against BCCI for $10,000. Thus, the subsequent forfeiture worked no confiscation of OAS's property because OAS retained what it had before‑‑a claim against BCCI for $10,000. U.S. v. BCCI Holdings, 46 F.3d 1185 (D.C. Cir. 1995).xe "U.S. v. BCCI Holdings, 46 F.3d 1185 (D.C. Cir. 1995)."
D.C. Circuit holds defendant bank's branch offices were not a party "other than" the bank. (590) BCCI, a group of various financial institutions, pled guilty to numerous charges, including RICO violations, and agreed to forfeit to the government all BCCI assets located in the U.S. The liquidators for several overseas bran​ches of BCCI, petitioned under 18 U.S.C. §1963(1)(2) for adjudication of its interests in financial accounts located in the U.S. which had been ordered forfeited under the plea agreement. The D.C. Circuit held that the branches did not satisfy §1963(1)(2)'s threshold standing require​ment that a petitioner be a party "other than the defendant." Each branch of a bank, unless separately incorporated, must be viewed as a part of the parent bank rather than as an independent entity. A bank liquidator stands in the shoes of the bank it represents and enjoys the same rights and interests. United States federal common law, rather than the law of each branch's domicile, governs the forfeiture of assets located within U.S. borders. U.S. v. BCCI Holdings, 46 F.3d 1185 (D.C. Cir. 1995).xe "U.S. v. BCCI Holdings, 46 F.3d 1185 (D.C. Cir. 1995)."
D.C. Circuit holds that constructive trust does not defeat government's forfeiture claim. (590) BCCI, a group of various financial institutions, pled guilty to numerous charges, including RICO violations, and agreed to forfeit to the government all BCCI assets located in the U.S. Petitioners, claiming to represent a class of depositors in BCCI, challenged the forfeiture. The D.C. Circuit held that petitioners failed to state a claim under 18 U.S.C. §1963(1)(2). A constructive trust may not be used to defeat the government's forfeiture claim. To prevail under §1963(1)(6)(A), a third party must establish that his interest was superior to the defendant's interest when the acts were committed that gave rise to the forfeiture. A constructive trust is a remedy that a court devises after litigation. It could not have been shown to exist at the time the acts were committed. Petitioners also were not bona fide purchasers. As general creditors, they had no interest in the specific accounts to which their deposits might be traced, only in the defendant's estate as a whole. Therefore, they could have no interest in the particular assets forfeited. The fact that the amount of their claims exceeded BCCI's entire estate did not change this. U.S. v. BCCI Holdings, 46 F.3d 1185 (D.C. Cir. 1995).xe "U.S. v. BCCI Holdings, 46 F.3d 1185 (D.C. Cir. 1995)."
D.C. District Court applies Rule 12(b)(6) to deny summary judgment motion in ancillary proceeding. (590) BCCI was convicted in a criminal case and all its assets, including many bank accounts, were forfeited. Claimant here transferred funds to one such account without realizing that the account was subject to forfeiture. In the ancillary proceeding following entry of the judgment of forfeiture, claimant asserted that the wire transfer was void and that it still had title to the funds. The parties agreed that the case turned on whether defendant’s bank had “accepted” the wire transfer within the meaning of U.C.C., Article 4A. If so, the funds became the property of BCCI and were forfeit; if not, claimant retained title. The court held that when the government moves to dismiss a third-party claim in an ancillary proceeding, the court must apply the standard of Rule 12(b)(6), Fed. R. Civ. P., and assume that all facts alleged by the claimant are true. In the present case, determination of whether the funds had been “accepted” turned on disputed issues of fact, and therefore the government’s summary judgment motion was denied. U.S. v. BCCI Holdings (Luxembourg) S.A. (Petition of Banque Indosuez), 961 F.Supp. 282 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg) S.A. (Petition of Banque Indosuez), 961 F.Supp. 282 (D.C.D.C. 1997)."
D.C. District Court denies claimant’s motion for summary judgment before discovery. (590) Defendant BCCI, an international bank holding company, was convicted of various criminal offenses and all its assets were forfeited. Claimant here transferred funds to a forfeited account without realizing that the account was subject to forfeiture. In the ancillary proceeding following entry of the judgment of forfeiture, claimant asserted that the wire transfer was void and that it still had title to the funds. The parties agreed that the case turned on whether defendant’s bank had “accepted” the wire transfer within the meaning of U.C.C., Article 4A. If so, the funds became the property of BCCI and were forfeit; if not, claimant retained title to the money. The government and claimant filed cross-motions for summary judgment. The court held that resolution of the central issue turned on disputed questions of fact. Hence, under Rule 56(f), Fed. R. Civ. P. (which the court held applicable to ancillary proceedings in criminal cases), the government was entitled to discovery before the court ruled on summary judgment. Therefore, claimant’s summary judg​ment motion was denied. U.S. v. BCCI Holdings (Luxembourg) S.A. (Petition of Banque Indosuez), 961 F.Supp. 282 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg) S.A. (Petition of Banque Indosuez), 961 F.Supp. 282 (D.C.D.C. 1997)."
D.C. District Court finds state set-off right confers standing, but will not defeat RICO forfeiture. (590) The American Express Bank (AEB) held millions of dollars of BCCI assets in its accounts when all BCCI assets were seized in July 1991. At the time, BCCI owed AEB roughly $23 million as a result of uncompleted currency transactions and an uncollateralized loan. AEB exercised its right of set-off under New York state law against the $23 million. The U.S. nonetheless asserted that the money was forfeitable under 18 U.S.C. §1963. The D.C. District Court found that the state law right of set-off gave AEB standing to assert a claim under §1963(l). However, the set-off did not make AEB’s rights superior to those of the U.S. because it was not exercised until after BCCI committed the acts that rendered the funds forfeitable. A petitioner seeking relief under §1963(l)(6)(A) must demonstrate that its interest had vested or was superior “at the time of the commission of the acts.” U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of American Express Bank), 961 F.Supp. 287 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of American Express Bank), 961 F.Supp. 287 (D.C.D.C. 1997)."
D.C. District Court rejects two incomplete wire transfer claims in BCCI case. (590) Both petitioners here made claims against the criminally forfeited assets of BCCI as a result of incomplete wire transfers. Zaman initiated a wire transfer from New York to Pakistan. The originating bank credited funds to a BCCI account in First American Bank of New York (FABNY) preparatory to their being transferred to Zaman’s BCCI account in Lahore; before the transaction could be completed, BCCI’s account with FABNY was seized. Under the New York Uniform Commercial Code, title to the funds rested with BCCI at the time of the seizure. Petitioner Bhandari was the intended recipient in New York of a wire transfer originating with BCC Hong Kong. The New York bank never accepted the wire transfer, and thus title remained in BCC Hong Kong. Consequently, both Zaman and Bhandari were only general creditors of BCCI with no right of recovery against the seized res under 18 U.S.C. §1963(l). U.S. v. BCCI Holdings (Luxembourg), S.A. (Petitions of Zaman and Bhandari), 977 F.Supp. 20 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petitions of Zaman and Bhandari), 977 F.Supp. 20 (D.C.D.C. 1997)."
D.C. District Court says central bank’s right to buy foreign currency does not give it title to the money. (590) Among the BCCI assets seized and later criminally forfeited in the U.S. were accounts at American Express Bank and the Bank of California in the name of BCCI (Overseas), Ltd., Dhaka and Chittagong, Bangladesh, branches. These branches of BCCI(O) were authorized foreign exchange dealers in Bangladesh subject to regulation by the Bank of Bangladesh (BOB). Following the forfeiture of BCCI’s American assets, BOB asserted a claim to the BCCI(O) accounts. It noted that Bangladesh law requires authorized foreign exchange dealers to sell the foreign currencies they possess to the BOB on demand, and argued that this law vests title to such funds in the BOB. The D.C. District Court disagreed. It analogized the case to rights of set-off under state law which do not vest title to funds unless and until exercised. Because the BOB had not directed BCCI(O) to sell it the funds at the time of the acts giving rise to the forfeiture, BOB had no vested or superior right to the money. Its claim was dismissed. U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of State Trading Organization of the Republic of the Maldives), 977 F.Supp. 12 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of State Trading Organization of the Republic of the Maldives), 977 F.Supp. 12 (D.C.D.C. 1997)."
D.C. District Court says dealing with known rogue bank forecloses bona fide purchaser claim. (590) The investigation of BCCI’s illegal activities became a matter of public knowledge several years before state, federal, and foreign governments shut down the bank and seized its assets in July 1991. Despite the notoriety of the investigation and the bank’s suspect character (the court noted 105 articles in the Wall Street Journal alone in 1988-1991), the American Express Bank (AEB) continued to do business with BCCI. At the time of the seizure, AEB held millions of dollars in BCCI assets, but BCCI owed AEB roughly $23 million. AEB exercised its right of set-off under New York state law against the $23 million. The U.S. nonetheless asserted that the money was forfeitable under 18 U.S.C. §1963 (RICO). The D.C. District Court held that AEB had no valid claim to the funds under 18 U.S.C. §1963(l)(6)(B), because: (1) this section applies only to transactions in tangi​ble property. (2) AEB elected to continue dealing with BCCI despite years of publicity putting it on notice of BCCI’s character, and thus could not plausibly claim to be “reasonably with​out cause to believe the property was subject to forfeiture.” U.S. v. BCCI Holdings (Luxem​bourg), S.A. (Petition of American Express Bank), 961 F.Supp. 287 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of American Express Bank), 961 F.Supp. 287 (D.C.D.C. 1997)."
D.C. District Court denies government motion for sanctions on technical grounds, but considers merits sua sponte. (590) Counsel for third-party claimants in the BCCI criminal forfeiture case filed five successive, virtually identical, L-claims against BCCI’s seized assets. The first four were dismissed seriatim because the clients lacked standing as general creditors. When counsel filed a fifth claim on the same ground, the government sent a polite letter sug​gesting that the claim be withdrawn. When it was not, the government filed a Rule 11 motion for sanctions against the lawyers. The district court denied the motion on the ground that the government had not complied with the require​ment of Rule 11(c)(1)(A) that an unam​big​uous warning of intention to seek sanctions be pro​vided in advance of filing the motion. The judge nonetheless indicated that, being under no such constraint herself, she intended to consider the merits of the question sua sponte. U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Scarfone), 176 F.R.D. 1 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Scarfone), 176 F.R.D. 1 (D.C.D.C. 1997)."
Florida district court denies government’s motion to dismiss claim as untimely filed, and grants ancillary petition because government could not identify defendant's interest in subject property.  (560, 590) An indictment charged that four defendants, Marion and his son conspired to possess with intent to distribute five kilograms or more of a mixture or substance containing cocaine, and contained a provision seeking forfeitures two properties on Zana Drive in Fort Myers, Florida. All defendants pled guilty. Marion, Jr. was the only defendant who the government asserted had an interest in the Zana Drive Properties. The court entered a Preliminary Order of Forfeiture, Marion Jr.'s maternal grandmother filed a petition contesting forfeiture, and the government moved to dismiss her petition as untimely. The Court, however, found that the government waived its ability to seek dismissal for untimeliness, and that its motion is itself untimely. After the petition was filed, the government sought and obtained a continuance of the ancillary hearing because the parties need more time for discovery. No mention was made of the alleged untimeliness of the claim, and therefore the issue was waived. Additionally, Fed. R.Crim. P. 32.2(c)(1)(A) and (B) suggest that a motion to dismiss is to be filed before the discovery process and the ancillary hearing. The Court also found that the claim was filed within 30 days of the date the government obtained any interest of defendant in the Zana Drive Properties, and that no prejudice resulted to the government from the timing of the filing of the petition. The petitioner then asserted that her right, title and interest was superior to Marion, Jr.'s, she was a bona fide purchaser for value, and an innocent owner of the property. The government responded that petitioner was the nominee of Marion, Jr., and had no standing. The court first held 21 U.S.C. §853 does not contain an innocent owner provision, and therefore petitioner's innocence, standing alone, would not defeat the government's interest in the criminally forfeited property. It also held that although §853(n) allows a third party to establish her interest in the forfeited property by proving she was a bona fide purchaser for fair market value, it only protects subsequent purchasers of the defendant's interest in the property. Since petitioner did not claim she purchased her interest in the Zana Drive Properties from Marion, Jr., and since the uncontroverted evidence showed she did not do so, the Court rejected petitioner's bona fide purchaser theory. As to her claim of a superior interest, while the parties disputed petitioner's status as an owner or a nominee, the evidence was undisputed that at all relevant times she had been in possession of the Zana Drive Properties, and thus she had constitutional standing to assert a claim. However, the criminal proceedings did not resolve what interest Marion, Jr. had in the Zana Drive Properties, but rather simply forfeited that interest, whatever it was. The dilemma presented was that the government did not know the extent of Marion, Jr.'s interest and therefore did not know the extent of its own interest in these properties, and thus at best has only an unspecified interest. Because an in personam forfeiture seeks to penalize defendant for his illegal activities, it reaches only defendant's interest in the subject property. Without knowing the extent of defendant's interest in the property, the government cannot forfeit the property. Therefore, the government's interest cannot be superior to petitioner's. The unrebutted legal title did not end the inquiry, however, because legal title by a mere nominee would not be superior to defendant's interest. Nevertheless, the government failed to produce evidence to undermine petitioner's evidence that she was the owner of the properties. U.S. v. Marion, 2008 WL 151863 (M.D. Fla. 2008) (January 16, 2008).

Florida district court allows government forfeiture only of proportionate value of defendant’s tainted interest in property and not a windfall appreciation of wife’s untainted interest. (590) The defendant was charged with conspiracy to commit securities fraud and mail and wire fraud, and the Indictment contained a forfeiture allegation that included real property. Trial testimony revealed that the defendant raised funds from investors and directed them to send the funds to a variety of nominee bank accounts that were under his control, which were used to pay for a variety of his personal expenses. After his conviction, the court ordered forfeiture of the assets. His wife petitioned for an ancillary hearing, claiming she was the sole owner of the real property. At the hearing, she testified that she has resided at the property since its purchase, and that the down-payment came from a joint trading account that she and the defendant maintained and was funded with her savings. They decided to title the property solely in her name to compensate her for losses she and her family had sustained after investing in a failed business launched by the defendant's father. She further testified that the monthly mortgage payments for the residence have been made with the proceeds of the joint trading account. She disclaimed any knowledge of mortgage payments emanating from other sources. The court, however, held that the evidence at trial showed otherwise. The government's trial testimony established that during the period of the charged conspiracy, the defendant diverted $24,538 of investor funds into 10 mortgage payments on the property. At the hearing, the government also submitted documentation based on comparable sales showing that the property was worth $1,120,512 in 2003 and $2,000,000 as of March 2007, which therefore showed 78% appreciation in the value of the property from the time of the tainted mortgage payments to the present. Petitioner submitted a letter from a licensed broker showing that the property had an approximate value of $800,000 in 2003 and an approximate value of $1.2 million in 2007. Because each party's submission had some merit, yet also some deficiencies, the court came up with an average of 64%. Because the property into which the defendant invested the criminal proceeds appreciated by 64%, so too the proportionate value of his interest in the property appreciated by 64%. Appreciation of 64% on an investment of $22,188 increased the value of his interest in the property by $14,200. Thus, the current value of the defendant's interest in the property was $36,388. The government contended that it should be entitled to recoup via forfeiture not only the original tainted mortgage payments of $24,538, but also appreciation on these mortgage payments of 74% ($183,260/ $24,538), notwithstanding that the property itself (by the government's own estimate) appreciated only 78% during that period of time. The court, however, rejected the government's approach, because it would have the court order forfeiture of 10.4% of the property's value, notwithstanding that the tainted mortgage payments gave the defendant only a 2.2% interest; it would also result in the Government obtaining a windfall appreciation on tainted proceeds. The Court did not believe that forfeitability spreads like a disease from one infected dollar to the entire interest in the property. U.S. v. Rafferty, 2007 WL 3231830 (S.D. Fla. 2007) (October 30, 2007).

Florida district court orders third-party petitioner from Switzerland to clarify the basis for its claim and to submit for Rule 30(b)(6) deposition in the United States. (590, 595) The government indicted the defendant for attempting to fraudulently import 49 watches and sought forfeiture of his interest in the watches. The defendant plead guilty and executed a Consent to Forfeiture in which he specifically averred that he was the owner of the watches, no other person or entity had an ownership interest in the watches, and he expressly agreed to the forfeiture of his right, title, and interest in the watches. The Court entered a Preliminary Order of Forfeiture that was later incorporated into his sentence. Aersped Ltd. International then filed a “Petition for Hearing” alleging that it was a freight forwarder based in Switzerland that was retained by the owners of the watches to deliver the watches to Miami on a consignment basis.” In the Petition, Aersped alleged it employed the defendant to hand-carry the watches on a flight from Zurich to Miami, and asserted a right, title, or interest in the watches as bailee for the benefit of the watch owners. The government challenged Aersped’s standing, and asked that it be required to modify its claim to meet statutory requirements. The government also sought an order authorizing discovery of the basis for Aersped's claim to the watches and served a Fed.R.Civ.P. 30(b)(6) deposition subpoena duces tecum and notice of taking deposition on Aersped, which then moved to quash the subpoena and to require any deposition that might be authorized to take place in Switzerland since its witness is a citizen of Switzerland and a foreign national who is located outside the Court's subpoena power. First, the court agreed that Aersped must do more than simply allege it is a bailee and that it has an interest in the watches, because 21 U.S.C. §853(n)(3) clearly requires Aersped to set forth, in addition to the nature of its interest in the watches, the time and circumstances of its acquisition of the interest and any additional facts supporting its claim. The bare allegations that it was entrusted by the owners of the watches to deliver them to Miami, and that the defendant was merely its courier, did not satisfy those explicit requirements. Unexplained naked possession does not constitute a sufficient possessory interest to confer standing on a claimant to contest a forfeiture, particularly in light of the defendant’s declaration that he alone owned the watches, a statement that directly contradicted Aersped's bare allegations. Rather than seeking to strike or dismissal of the petition, the government prudently requested that Aersped be required to clarify its claim, and the court granted that request. As for the discovery, Aersped bears the burden of proving that it has both a legal interest in the 49 watches and that its interest is superior to that of the government's. Federal Rule of Criminal Procedure P. 32.2 expressly contemplates discovery in an ancillary proceeding in accordance with the Federal Rules of Civil Procedure. Thus, Aersped's request that the deposition of its 30(b)(6) representative be conducted in Switzerland was denied, because absent a showing of good cause under Rule 26(c), a foreign claimant in a federal forfeiture proceeding can be required to be deposed in the district where the action is pending. Furthermore, the time and expense of having to travel to the United States from another country does not constitute an undue burden, since Aersped was more than just a witness in the case, but was a claimant seeking affirmative relief by invoking the jurisdiction of the court. It is not beyond the subpoena power of the court and may be compelled to produce its corporate representative for deposition in this country if it wishes to pursue a claim. U.S. v. Kokko, 2007 WL 2209260 (S.D. Fla. 2007) (July 30, 2007).

Florida District Court sets aside fraudulent conveyance designed to defeat criminal forfeiture. (590) Defendant was convicted of money laundering and a verdict of criminal forfeiture was entered against his interest in Fleetwood Farms Partnership, an entity whose principal asset was various parcels of real estate in Nebraska. After a judgment of forfeiture was entered, defendant and his wife entered into a series of sham transactions involving a non-existent loan designed to transfer the real estate to another entity in which the government sought no interest. The district court reviewed the evidence establishing the fraudulent conveyance and ordered that the conveyance be set aside. U.S. v. Johnston, 13 F.Supp.2d 1316 (M.D. Fla. 1998).xe "U.S. v. Johnston, 13 F.Supp.2d 1316 (M.D. Fla. 1998)."
Georgia district court refuses to amend criminal forfeiture order to allow individual victim of fraud scheme the full amount of his loss based on constructive trust claim, because equity and fairness to other victims would not allow him to receive more of the forfeited assets than the other victims of the fraud, which is a determination that should be made by the Attorney General in a remission proceeding. (590) The defendant was indicted for various mail and wire fraud offenses, for fraudulently inducing victims to invest in a securities fund based upon fictitious earnings statements and forged audits of the fund. The loss to the investors was over $20 million and involved over 90 victims. As part of a guilty plea, the defendant agreed to forfeit funds seized from several bank accounts, as well as vehicles and real property, with a total value of less than six million dollars. The Government planned to recommend to the Department of Justice that all of the forfeited funds be used for restitution to all of the defendant's victims. Pursuant to Fed.R.Crim.P. 32.2, on May 15, 2007, the court issued a consent preliminary order of forfeiture; however, Thomas Martin, one of the approximately 100 victims of the Defendant's fraud, filed a Petition to Amend the Order of Forfeiture to return his complete investment of two million dollars out of the seized funds. The court denied his motion. Martin did not claim to be a bona fide purchaser for value, but that the funds were subject to a constructive trust. The court stated that a constructive trust may be imposed only after applying traditional principles of equity and fairness, and that since Martin was one of approximately 100 victims who suffered a combined loss in excess of $20 million, to allow only him to enjoy full recovery from the limited pool of recovered assets at the expense of the remaining victims would render an inequitable and fundamentally unfair result. The court added that the only difference between Martin and the other victims was that he was defrauded last, a distinction that should not dictate that he receive more of the forfeited assets than the other victims of the fraud, since all of the victims could claim that they should be the beneficiaries of constructive trusts. The Court would then have to weigh the competing claims and devise some formula to divide up the money. Under the statute, however, that task is to be performed by the Attorney General. U.S. v. Ramunno, 2008 WL 5045947 (N.D.Ga. 2008) (November 24, 2008).

Georgia district court denies defendant’s wife’s request to stay liquidation of forfeited real properties pending appeal because wife did not specify special or intrinsic value to properties. (580, 590) In this criminal RICO case, the court was asked to stay, pending appeal, the liquidation of various properties part-owned by defendants convicted and sentenced to some $70 million in fines, assessments, forfeitures and restitution. The wives of two defendants claimed ownership interests in some real property. One argued that the Government should wait to collect until her husband's appeal is exhausted. The other insisted that enough funds had already been or were about to be collected, thus obviating the need for further collection efforts. Maria Bradley argued that the Court should stay the sale of certain non-exempt real property because it is unique and thus not restorable should the Court's judgment be reversed on appeal. The only real factor that rose to significance was the “intrinsic value” of a personal residence to a defendant's wife, who was not convicted of any crime, jointly owns a residence with her convicted husband, lives in it, and non-ill-gotten funds figured into the residence's value. Mrs. Bradley, however, specified no special or intrinsic value in any of the real estate properties, and the mere fact that she and her husband injected sentimentality into the name of the company under which two properties are held was insufficient. Moreover, there was no suggestion that the government would not be able to fully compensate the defendants in the unlikely event that the liquidation-supporting convictions were reversed. U.S. v. Bradley, 2007 WL 1464058 (S.D. Ga. 2007) (May 17, 2007). 

llinois District Court says person claiming car need not present title documents to receive hearing. (590) A jury found certain defendants guilty of narcotics trafficking and returned special verdicts finding that certain cash and property was subject to criminal forfeiture under 21 U.S.C. §853. The brother of one of the defendants asserted a claim to two forfeited automobiles, but could present no title documents verifying the claim. The district court nonetheless held that he was entitled to an evidentiary hearing on the issue of ownership. U.S. v. Toma,1997 WL 467280 (N.D. Ill. 1997) (not reported in F.Supp.). xe "U.S. v. Toma,1997 WL 467280 (N.D. Ill. 1997) (not reported in F.Supp.)."
Louisiana District Court says defendant’s father failed to prove he was true owner of forfeited car. (590) Defendant pleaded guilty to conspiring to distribute cocaine, and also agreed to forfeit a 1991 Acura he drove during his drug dealings. Defendant’s aged father filed a third-party claim to the car, alleging that he was the true owner, that his ownership interest in the vehicle was superior to his son’s, and that the son’s use of the vehicle in a drug transaction was merely incidental. The district court noted that the father was indeed the record owner of the car, but that the evidence pointed to his being a nominal, rather than true owner. Although the father claimed that the entire purchase price came from a $15,000 credit union loan he took out, the government showed that the true price of the car was $42,000. Claimant was unable to explain this discrepancy, or how a retiree dependent on a Social Security check of $1500 per month was able to pay off the $15,000 loan in only fourteen months. Claimant was unable to meet his burden of showing an ownership interest superior to his son’s, and therefore his claim was denied. U.S. v. Norman, 1999 WL 959254 (E.D. La. 1999) (not reported in F.Supp.).xe "U.S. v. Norman, 1999 WL 959254 (E.D. La. 1999) (not reported in F.Supp.)."
Maryland district court disqualifies attorney from representing defendant in criminal case because attorney had attorney fee claim for restrained funds in forfeiture count in indictment. (510, 590, 695) In 2006 the government filed a civil forfeiture complaint against $82,764.93 and $108,229.31 in cash seized from Bundy's residence and bank accounts after a police investigation into a shooting in which Bundy was the victim. Attorney Neverdon was Bundy's counsel in that matter and filed a claim for return of the money. On May 12, 2008, the court signed an order in the civil forfeiture case pursuant to a settlement agreement under which the government agreed to release $190,000 of Bundy's property by check payable to Neverdon. On May 13, 2008, Bundy was indicted for possession with intent to distribute narcotics, with a forfeiture provision for all property derived from such violations, including $300,000 and interest and proceeds traceable thereto. The forfeiture provision pursuant to 21 U.S.C. §853(p) included substitute assets, thus the government filed an Application for a Protective Order for Substitute Asset requesting a protective order for $190,000 in the custody of the U.S. Marshals Services in Baltimore pursuant to the forfeiture order in the other case. Neverdon opposed and sought immediate release of the funds. He asserted a Notice of Lien against the property subject to the forfeiture provision, based on a 33 and 1/3% interest ($63,333.333) as recovery of attorneys' fees. He then entered his appearance on behalf of Bundy in the criminal matter. In a letter to Neverdon, the government asserted a conflict of interest in Neverdon's representation of Bundy because of his claim to the assets subject to the forfeiture provision. Bundy then signed a release waiving the conflict. Neverdon then requested a hearing on enforcement of the consent forfeiture order and counsel's lien and the conflict of interest. Neverdon contended that the government's application for a protective order should be denied because he had a legitimate interest in the monies based on work performed, and the proceeds of the settlement were not connected to any illegal activity. Neverdon also stresses that the monies were acquired and held before the government's investigation. The government asserted that the $190,000 is subject to forfeiture as substitute assets because it had been unable to recover the assets related to the violations charged in the Indictment. It also contended that if Neverdon had a valid claim to the seized money, he was a third party whose claim could not be considered until an order of forfeiture was entered in the criminal case. The court agreed, and held that when an order of forfeiture is entered, notice of the order of forfeiture will be given to the public, and Neverdon could assert an interest in the forfeited property by filing a petition under 21 U.S.C. §853(n)(2). The court further held that although disqualification is a drastic remedy that deprives clients of their right to freely choose their own counsel, it must find a balance between the client's free choice of counsel and the maintenance of the highest ethical and professional standards in the legal community. Moreover, counsel whose interests diverge from that of the defendant-client cannot render competent legal services or give the client undivided loyalty. An actual conflict of interest existed because of Neverdon's claim. If the case proceeded to trial and Bundy were convicted, Bundy could claim that Neverdon's financial interests in the forfeited assets prevented him from negotiating a favorable plea. If Bundy pled guilty, Bundy could claim that Neverdon encouraged the plea to protect his interest in the forfeited assets. Because Neverdon's financial interest would interfere with his exercise of independent professional judgment, the court found that he had a conflict of interest. Because of an actual conflict, Bundy's waiver was rejected and Neverdon was disqualified as his counsel. U.S. v. Bundy, 2008 WL 4133857 (D.Md. 2008) (September 2, 2008). 

New York district court denies law firm’s ancillary petition because when it signed retainer agreement calling for reimbursement of costs, firm had only a contingent interest that depended upon the outcome of parallel civil litigation and thus firm's interest in legal fees never vested. (590, 595) A jury in the Northern District of New York convicted Jennings of engaging in a criminal enterprise, narcotics conspiracy, money laundering, and possession with intent to distribute controlled substances. The court issued a Preliminary Order of Forfeiture imposing a $1.5 million money judgment liability on Jennings and directing him to forfeit his personal property to partially satisfy this judgment. In a separate action in the D.C. District Court, Jennings challenged the validity of the Drug Enforcement Administration's administrative forfeiture of $17,071 in cash seized from him in an airport stop. The D.C. court appointed counsel, and the law firm entered into a retainer agreement with Jennings to represent him pro bono in which he agreed to pay the law firm's costs from the proceeds of any award that he might obtain. Learning of the D.C. action, the Government made an application in the New York district court to substitute assets, i.e., to use the disputed $17,071 to partially satisfy the outstanding $1,500,000 forfeiture money judgment. The D.C. court granted summary judgment to Jennings and directed the return of the $17,071 to him, but stayed the judgment pending a decision regarding the government's motion to substitute assets. The New York court granted the application to substitute assets and issued a Supplemental and Amended Preliminary Order of Forfeiture. The D.C. law firm then filed an ancillary petition pursuant to 21 U.S.C. §853(n)(2) seeking $4,319.10 from the disputed $17,071 as compensation for its pro bono representation of Jennings. To determine whether the law firm is entitled to payment of its costs from the forfeited substitute assets under 21 U.S.C. §853(n)(6)(A), the court first found that the common law “taint theory” meant that the relation-back principle does not apply to substitute assets. But only to a defendant's “tainted” assets. Thus, the $17,071 did not vest in the Government at the time of the commission of the underlying crime, but only on the order granting the motion to substitute assets.
However, the law firm's interest of $4,319.10 in legal fees of the civil judgment never vested under 21 U.S.C. §853(n)(6)(A) because when it signed this agreement, the law firm only had a contingent interest that depended upon the outcome of the civil litigation in D.C. For this contingent interest to vest, Jennings had to receive the proceeds of an award. Although that court found in favor of Jennings, it stayed the return of the $17,071 pending the government's motion for substitute assets. The stay increased the likelihood that Jennings would not receive the proceeds of the award. Under these circumstances, the law firm's interest never vested. In addition, the law firm was not a bona fide purchaser for value because it cannot assert, and never purchased, an interest in a specific asset. There is no doubt that it was a good faith provider of services, but it was a general, unsecured creditor because it would only receive payment if Jennings obtained the proceeds of an award in the D.C. civil action. Since the monies were never returned, the law firm never took specific rights against the forfeited $17,071. Moreover, under §853(n)(6)(B), a petitioner also must prove that they reasonably did not know that the money was subject to forfeiture. The law firm professed ignorance of the money judgment and preliminary order of forfeiture, but it reasonably should have known that the $17,071 might be subject to forfeiture as substitute assets. Actual notice is not required, only constructive notice. The law firm knew that they were challenging the forfeiture of $17,071 in cash and that Jennings was incarcerated. A reasonable person, and particularly a reasonable attorney, might have inquired as to the reasons that Jennings was incarcerated and whether a money judgment was outstanding. The Government posted notice of the forfeiture order in a newspaper of general circulation four years before the law firm agreed to represent Jennings, and it was clear from the docket that Jennings had been convicted on a special forfeiture count in the amount of $1.5 million. Thus, this information was available to the firm as a matter of public record. U.S. v. Jennings, 2007 WL 1834651 (N.D. N.Y.) (June 25, 2007).

New York district court holds seller of stock partially in exchange for promissory note is merely a general creditor of defendant, but is free to petition Attorney General for remission or mitigation of forfeiture. (590) Defendant pleaded guilty to wire fraud, money laundering, and conspiracy by defrauding his employer, Merrill Lynch & Co., Inc., of $43 million, and agreed to forfeit property including the proceeds of the sale of 7,923 shares of the stock as constituting or derived from proceeds traceable to wire fraud. DSI Associates, LLC, the entity from whom Defendant acquired the shares, sought to intervene under Federal Rule of Civil Procedure 24 and argue that the acquisition of 15% of the underlying shares was attributable not to the tainted funds, but to an “unrelated and untainted” promissory note executed by Defendant. The Government contended that DSI may not intervene because it failed to take advantage of the provisions of 21 U.S.C. §853(n), which is the “exclusive means by which a third party can assert his interest in forfeited property,” after receiving timely notice of the forfeiture order. DSI and the Government agreed that DSI could not intervene pursuant to Section 853(n), because, as a general creditor of Kings, it does not satisfy that provision's requirement that a petitioner have a “legal interest in the property” to be forfeited. The court held that even if DSI had timely attempted to intervene under Section 853(n), it had no standing to object to the forfeiture of proceeds of the sale of Defendant’s shares. As DSI concedes, although it received a promissory note from Defendant as part of the payment for the shares, all 7,923 shares passed to Defendant, and DSI did not transmit 85% of the shares and retained 15% until the promissory note was paid. Thus, DSI retained no legally-cognizable interest in any portion of the shares. As a matter of law, having failed to retain a security interest in the shares, DSI was simply a general creditor of Defendant, and its claim to any specific property he may possess is no greater than that of any other such creditor. Finally, DSI would be free to petition the Attorney General for remission or mitigation of the forfeiture pursuant to 21 U.S.C. §853(i) which grants the Attorney General extraordinarily broad discretion over the handling of forfeited funds, including taking any “action to protect the rights of innocent persons which is in the interest of justice and which is not inconsistent with the provisions of this section.” U.S. v. Gordon, 2005 WL 2759845 (S.D.N.Y. 2005) (Oct 19, 2005).

New York District Court finds claimant lacked standing in ancillary proceeding because his rights to the properties had been fully adjudicated and were vested in the government. (590) Defendant was convicted of a massive fraud and money laundering scheme involving his office equipment leasing company. He was convicted of many of the fraud counts and the jury returned a special verdict requiring him to forfeit $109 million. He appealed his conviction and the order of forfeiture, and the Court of Appeals rejected each of his challenges to the forfeiture order. Defendant then sought to file motions during the ancillary proceedings, and the government opposed his motions, contending that he lacked standing in the proceedings. The Southern District of New York District Court held that because the defendant’s rights to the properties were fully adjudicated and are now vested in the government, he lacked standing to make substantive motions in the forfeiture proceeding ancillary to his criminal case. The Order of Forfeiture acts to divest the defendant of any remaining interest in the property. Furthermore, the Court rejected his argument that he retained standing to sue because no final order of forfeiture had been entered. The forfeiture order was final as to him. Defendant’s motion was denied. U.S. v. Bennett, 2004 WL 829015 (S.D.N.Y., Apr. 15, 2004).

New York District Court finds constructive trust made claimant’s interest superior to record owner. (590) The government sought criminal forfeiture of a building in Rochester, New York, which housed the Three Brothers Food Mart. The record owner of the building, Herbawi, pled guilty to money laundering and agreed to forfeit any interest he had in the building. Herbawi’s nephew, Abed, who was the proprietor of the Food Mart, filed a claim in the ancillary proceeding and alleged that Herbawi had taken the title in his name to circumvent some difficulties with the purchase, but that he, Abed, was the real owner. The district court found Abed was the beneficiary of a constructive trust under New York law. Abed had arranged the purchase, paid the down payment, the mortgage payments and taxes, and had operated the Food Mart on the premises. Herbawi’s only connection with the property was his name on the title documents. Accordingly, the court found Abed to be the equitable owner of the building whose interest was superior to Herbawi’s and was not forfeitable. U.S. v. Herbawi, 972 F.3d 171 (W.D.N.Y. 1997).xe "U.S. v. Herbawi, 972 F.3d 171 (W.D.N.Y. 1997)."
Pennsylvania District Court dismisses claim of defendant’s lawyers to substitute assets as premature. (590) Defendant was convicted of RICO offenses and the government sought forfeiture of certain investment accounts. Be​cause these accounts held untainted money before funds derived from criminal activity were deposited, the entire contents were not directly forfeitable; the accounts were, however, forfeit​able as substitute property. At the same time the government filed its motion for forfeiture of substitute property, defendant’s criminal lawyers filed a petition to adjudicate their interest in the substitute assets. The district court dismissed this petition as premature, but noted that the lawyers could file a third party claim pursuant to 21 U.S.C. §853(n) after the entry of the preliminary order of forfeiture. U.S. v. Stewart, 1998 WL 472466 (E.D. Pa. 1998) (not reported in F.Supp.).

Tennessee district court denies lenders’ motion to allow state foreclosure sale because criminal forfeiture proceedings are petitioners’ exclusive remedy to enforce their rights and government recognized their interests. (590) The petitioners SunTrust Bank and Cardinal Enterprise each held mortgages to various real properties subject to forfeiture in a criminal action. The defendants pled guilty and agreed to forfeit their interests in the subject properties as being the proceeds of drug distribution and money laundering, and the court entered agreed preliminary orders of forfeiture. SunTrust and Cardinal timely filed petitions to adjudicate validity of their interests in certain properties, and stated that a final order of forfeiture was entered forfeiting their interests without their concurrence and in violation of their statutory and Due Process rights. Therefore, they moved that the final order of forfeiture should be amended, altered or set aside to allow them to declare a default and seek a foreclosure sale. The United States opposed the motions, arguing that it had recognized SunTrust and Cardinal as bona fide purchasers for value without notice under 21 U.S.C. §853(n)(6)(B), and asserted that these interests will be protected by the final order of forfeiture through applicable federal forfeiture law and procedure, not through state foreclosure procedure, which is barred by §853(n) as the exclusive vehicle for third parties to assert their claims and bars them from commencing any other action at law or equity against the United States and its interests in the forfeited property. The court agreed, stating that under the Supremacy Clause of the Constitution state legislation must yield to the interests of the United States when the legislation as applied interferes with the federal purpose or operates to impede or condition the implementation of federal policies and programs. An individual or entity may not dispose of federally owned property unless Congress has conferred, expressly or implicitly, such power. Even while the Amended Order recognized that a right was valid, the extent of its validity can only be litigated in front of the District Court pursuant to §853(n). Also, §853(k) extinguishes the right of lien holders and other interested parties to enforce their rights against the United States through separate civil litigation. In the final order of forfeiture, the United States fully recognized and agreed to satisfy the substantive property interests asserted by SunTrust and Cardinal, and recognized every category of cost and expense they sought in their petitions, with the exception of additional attorneys’ fees, and thus there was no violation of their Due Process rights, and thus their motions were denied. U.S. v. West, 2007 WL 701044 (E.D. Tenn. 2007) (March 2, 2007).

