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Supreme Court holds that depositing res into U.S. treasury did not defeat appellate jurisdiction. (640) Rejecting the bank's in​nocent owner defense, the district court or​dered the proceeds from the sale of the resi​dence to be forfeited to the United States. U.S. v. One Single Family Residence, 731 F.Supp. 1563 (S.D. Fla. 1990). The bank filed a timely notice of appeal, but did not de​posit a supersedeas bond or seek to stay exe​cution of the judgment, so the U.S. Marshal transferred the proceeds of the sale into the Asset Forfeiture Fund of the U.S. Treasury. The gov​ernment then moved to dismiss the appeal for lack of jurisdiction over the res. The Supreme Court re​jected the govern​ment's argument, holding that the rule on which the government relied—that jurisdic​tion depends upon continued control of the res—"does not exist." A majority of the Court also found it unnecessary to decide whether the "appropria​tions clause" made recovery of the res dependent on an act of Congress, ruling that 31 U.S.C. §1304 and 28 U.S.C. §2465 would authorize the re​turn of funds in this case in any event. Republic National Bank of Miami v. U.S., 506 U.S. 80, 113 S.Ct. 554 (1992).xe "Republic National Bank of Miami v. U.S., 506 U.S. 80, 113 S.Ct. 554 (1992)."
1st Circuit holds seizure warrant order not appealable under collateral order doctrine, nor through interlocutory appeal. (640) The Government filed a forfeiture action in rem against a horse ranch owned by a convicted drug dealer, alleging that the property was used or intended to be used to distribute illicit drugs or was traceable to drug proceeds, in violation of 21 U.S.C. §881(a)(6) and (7).  After a three-day adversarial hearing, the district court found that the Government had made an adequate showing of probable cause to believe that the property was related to crime, and issued a warrant ordering the U.S. Marshall to seize the ranch. Claimants filed notices of appeal from both the preliminary finding of probable cause and from the issue of the seizure warrant. The 1st Circuit dismissed for lack of jurisdiction, reasoning that the collateral order doctrine does not apply because the matters encompassed in the appeal must be completely separate from and not affect or be affected by the merits. Here, because the Government can prevail in the forfeiture only by ultimately proving probable cause to believe the property is related to criminal activity, the Court concluded that the issues on appeal are not separate from the merits of the forfeiture action. The Court also rejected claimant's argument that the seizure warrant is reviewable because it is effectively an injunction, or alternatively, a receivership, positing that claimants failed to establish irreparable harm needed to support interlocutory review by analogy to an injunction. United States v. Quintana-Aguayo, ___ F.3d ___, 2000 WL 1873762 (1st Cir. 2000).

1st Circuit upholds district court's jurisdiction to order substitute assets after appeal filed. (640) Defendants participated in a large organization that laundered money for Colombian drug traffickers. The district court ordered the forfeiture of $136 million wired by the conspirators to foreign bank accounts controlled by the Colombians. After defendants filed notices of appeal, the government filed a motion seeking forfeiture of substitute assets. Because the $136 million had been wired out of the jurisdiction, the district court granted the order. The First Circuit held that the district court had jurisdiction to enter the order even though appeals had already been taken. The initial forfeiture is sought in the indictment and is specified in the jury verdict. But an order substituting assets is made by the court. The implication is that such an order may be entered after the initial forfeiture has been determined. The government might not even know that substitution is necessary until it seeks to take possession of the property specified in the initial forfeiture order. U.S. v. Hurley, 63 F.3d 1 (1st Cir. 1995).xe "U.S. v. Hurley, 63 F.3d 1 (1st Cir. 1995)."
1st Circuit rules denial of innocent lien​holder's motion for leave to foreclose is ap​pealable order. (640) The 1st Circuit held that the district court's denial of an innocent lein​holder's motion for "leave" to foreclose its mortgage and sell property seized by the gov​ernment was an appeal​able order. Al​though no statute states that a lien​holder needs court ap​proval to bring a foreclosure ac​tion, as a practical matter, it may be impossible to find a buyer for property that is in the custody of the Attorney General. The district court's action, while not appeal​able as a final decision, was appealable as a collateral order. The order conclusively determined a right that claimant could not vindicate on a later appeal, i.e., the right to foreclose now, before a final forfeiture determina​tion. A significant postponement of that right might mean added loss for the claimant, who contended that the real es​tate market was falling. In re Newport Savings and Loan Associ​ation, 928 F.2d 472 (1st Cir. 1991).xe "In re Newport Savings and Loan Associ​ation, 928 F.2d 472 (1st Cir. 1991)."
2nd Circuit refuses to consider arguments made after motion to return property was dismissed. (640) Defendant filed a motion under Rule 41(e), Fed. R. Crim. P., for return of property seized and administratively forfeited by the DEA, claiming that not all of it was an instrumentality of drug-related crime. The district court dismissed the action because a district court lacks subject matter jurisdiction to review the substance of an administrative forfeiture action once commenced, and because defendant failed to follow the statutory procedures to contest the administrative forfeiture. Several weeks after the dismissal, defendant raised two additional challenges to the forfeiture (ineffective assistance of counsel and defective notice) in a letter to the district court. The district court apparently did not address the merits of these untimely arguments, but the defendant nonetheless raised them on appeal. The Second Circuit recognized that it had discretion in extraordinary circumstances to consider arguments not raised before the district court, but declined to exercise its discretion here, in large measure because the late arguments were meritless. U.S. v. Muniz, 112 F.3d 506 (2d Cir. 1997) (table) (unpublished).xe "U.S. v. Muniz, 112 F.3d 506 (2d Cir. 1997) (table) (unpublished)."
2nd Circuit upholds its own jurisdiction to consider issue of adequacy notice of adminis​tra​tive forfeiture written in English. (640) Claimant argued that the administrative forfeiture of his money was deficient because the government provided notice of seizure in English, which he was allegedly unable to understand because of his limited knowledge of the language. The 2nd Circuit upheld its jurisdiction to consider the issue, since a court has jurisdiction to correct an administrative forfeiture that is procedurally deficient. The English-language notice satisfied the requirements of due process. The fact that defendant was imprisoned at the time he received notice did not alter this fact. It would be unreasonable to require the government to ascertain and then provide notice in the "preferred" language of a prison inmate or detainee, and would also establish an unwarranted favored status for such people. Toure v. U.S., 24 F.3d 444 (2d Cir. 1994).xe "Toure v. U.S., 24 F.3d 444 (2d Cir. 1994)."
2nd Circuit affirms its jurisdiction to re​view post-seizure inter​locutory order denying vacatur of seizure and resulting in clo​sure of business. (640) In a civil forfei​ture action brought under 18 U.S.C. §981(a)(1)(A), the government seized claimant's business and hung an "Out of Business" sign outside its building. The district court subsequently denied claimant's motion to reopen the busi​ness. The 2nd Circuit upheld its juris​diction to review the district court's in​terlocutory or​der, which required the busi​ness to remain closed. The order had the effect of an injunc​tion and thus was appealable under 28 U.S.C. §1292(a)(1). The ex parte seizure war​rant, combined with the district court's sub​sequent refusal to vacate the seizure, had the same effect as if the dis​trict court had en​joined claimants from op​erating their busi​nesses. The conse​quences of the order were even more dire than if the district court had ap​pointed a receiver to run the business pending final disposition of the case. Since §1292(a)(2) grants appellate courts ju​risdiction over appeals from in​terlocutory or​ders appointing receivers, an order such as this one must also be appealable. Judge Van Graafeiland dis​sented. U.S. v. All Assets of Statewide Auto Parts, 971 F.2d 896 (2d Cir. 1992).xe "U.S. v. All Assets of Statewide Auto Parts, 971 F.2d 896 (2d Cir. 1992)."
2nd Circuit says mere diminishment of business is insufficient to justify inter​locutory appeal. (640) The 2nd Circuit held that it had no jurisdiction over an interlocu​tory order denying an application to vacate an in rem arrest warrant. Interlocutory orders are generally non-appealable unless they ful​fill the requirements of 28 U.S.C. §1292. However, in U.S. v. Statewide Auto Parts, 971 F.2d 896 (2d Cir. 1992), the court held that where a pre-trial seizure pursuant to an ex parte warrant effectively shuts down an ongoing business, an order denying vacatur of the seizure is appealable since it has all the earmarks of an injunction. Mere diminish​ment of business activity, as shown here, is insufficient to justify an exception to the rule. A writ of mandamus pursuant to 28 U.S.C. §1651 was not justified since this was not an extraordinary case. U.S. v. Victoria-21, 3 F.3d 571 (2d Cir. 1993). xe "U.S. v. Victoria-21, 3 F.3d 571 (2d Cir. 1993). "
2nd Circuit upholds its jurisdiction to re​view in​terlocutory order permitting gov​ernment to sell claimants' home. (640) In a civil forfeiture action against claimants' home, the district court granted the government's motion for an order permitting the interlocu​tory sale of the property, with the proceeds of the sale to be held in escrow pending reso​lution of the forfeiture issues. The 2nd Cir​cuit affirmed its ju​risdiction to review the or​der under the collateral or​der doc​trine. This doctrine allows an appellate court to review immediately a district court order affecting rights that will be irretrievably lost in the ab​sence of an immediate appeal. Given the unique na​ture of real property and the unique re​lationship between a person and his or her home, the order qualified as an ap​pealable order: it conclusively deter​mined an impor​tant issue, one that is separate from the mer​its of the action and one that would be effec​tively unre​viewable on appeal from a final judg​ment. U.S. v. Esposito, 970 F.2d 1156 (2d Cir. 1992).xe "U.S. v. Esposito, 970 F.2d 1156 (2d Cir. 1992)."
3rd Circuit holds appeal in forfeiture pro​ceeding under 21 U.S.C. §853(n)(6) is civil in nature. (640) The 3rd Circuit held that a forfeiture proceeding under 21 U.S.C. §853(n)(6) is civil, rather than criminal, in na​ture. Thus, Fed. R. App. P. 4(a)(1) allows 60 days to appeal if the United States is a party. U.S. v. Lavin, 942 F.2d 177 (3d Cir. 1991).xe "U.S. v. Lavin, 942 F.2d 177 (3d Cir. 1991)."
4th Circuit says failure to raise excessive fines claim below makes standard of review “plain error.” (640) Defendant was convicted of structuring monetary transactions for the purpose of evading reporting requirements, and of criminal forfeiture. In his Anders brief filed with the Fourth Circuit, defendant’s counsel raised for the first time the possibility that the forfeiture might be “grossly disproportional” to the harm caused by the offense, and therefore a violation of the Excessive Fines Clause. The Fourth Circuit noted that, if the issue had been properly preserved, it would have reviewed this question de novo. However, because defendant failed to object to the forfeiture “at any juncture” below, the standard of review was “restricted to a search for plain error.” The court found none and affirmed the conviction and sentence. U.S. v. Brewer, 191 F.3d 448 (4th Cir. 1999) (table) (unpublished).xe "U.S. v. Brewer, 191 F.3d 448 (4th Cir. 1999) (table) (unpublished)." 

4th Circuit dismisses appeal by wife of property owner for lack of standing. (640) The government filed a civil forfeiture action against twenty-eight firearms illegally possessed by one Seyed Ahmad Shaffaat. After the district court granted summary judgment in favor of the government, Shaffaat’s wife, but not Shaffaat himself, attempted to appeal the order. The wife claimed that she held the guns in trust for her minor son while her husband was in prison on weapons possession charges. The Fourth Circuit held that the wife lacked Article III standing because she failed to demonstrate an ownership, possessory, or security interest in the firearms. She also lacked statutory standing because she did not file a verified claim to the firearms in the district court. “As a nonparty who is not bound or otherwise sufficiently affected by the district court’s final order, [the wife] lacks standing to appeal that order.” Shaffaat v. U.S., 166 F.3d 1210 (4th Cir. 1998) (table) (unpublished).xe "Shaffaat v. U.S., 166 F.3d 1210 (4th Cir. 1998) (table) (unpublished)."
5th Circuit finds that civil forfeiture is impermissible factor on which to base downward departure under the Sentencing Guidelines. (640) Defendant was convicted on his guilty plea of insider trading, and the sentence imposed by the district court included a downward departure based on a related civil forfeiture. The government appealed. The 5th Circuit found that the civil forfeiture is an impermissible factor on which to base a downward departure under the Sentencing Guidelines. Vacated and remanded. U.S. v. Nichols, 2004 WL 1475501 (5th Cir., July 2, 2004).
5th Circuit upholds jurisdiction over inter​locutory double jeopardy appeal. (640) Defendant entered the U.S. in a vehicle carrying 96 kilograms of marijuana. Defendant and the government filed a stipulation agreeing that her car would be forfeited to the government. She then moved to dismiss the criminal indictment against her on double jeopardy grounds. The district court denied the motion. The Fifth Circuit upheld its jurisdiction to consider defendant's interlocutory appeal of the court's denial of her motion to dismiss the indictment. Under Abney v. U.S., 431 U.S. 651 (1977), federal courts of appeals have jurisdiction to hear interlocutory appeals of double jeopardy claims. This is true for both multiple prosecution claims and multiple punishment claims. The case is ripe for appellate review even though defendant has not yet been convicted of the charges in the contested indictment. U.S. v. Perez, 70 F.3d 345 (5th Cir. 1995).xe "U.S. v. Perez, 70 F.3d 345 (5th Cir. 1995)."
5th Circuit limits review to pre-trial order denying dismissal on double jeopardy grounds. (640) Defendant sought to bar a criminal drug trial on double jeopardy grounds based on a prior civil forfeiture. He also argued that he never received notice of the forfeiture of his funds and therefore the forfeiture violated due process. The Fifth Circuit held that its review was limited to the pre-trial order denying dismissal of the criminal matter on double jeopardy grounds. Such a denial was within the "collateral order" exception to the final judgment rule of appellate jurisdiction. Defendant's other claims were not reviewable here. These claims could be brought in the district court, either as a civil action collaterally attacking the summary forfeiture judgment or in a criminal trial as a Rule 41(e) motion to return seized property. U.S. v. Arreola-Ramos, 60 F.3d 188 (5th Cir. 1995).xe "U.S. v. Arreola-Ramos, 60 F.3d 188 (5th Cir. 1995)."
5th Circuit holds defendant waived claim that forfeiture of residence was dispropor​tionate. (640) A jury convicted defendant of manufactur​ing marijuana and returned a special verdict finding defendant's residence subject to forfeit​ure. Defendant argued that the district court erred by failing to determine whether the forfeiture of his residence violated the Eighth Amendment's prohibition against excessive fines. The Fifth Circuit held that defendant failed to preserve this issue for appeal. Defense counsel stated that he would like to reserve defendant's right to argue that the forfeiture was a disproportionate taking, however, he was unsure whether he had to do that prior to the court ordering the forfeiture. The district court gave counsel until the following week to advise it whether defendant had anything to submit. No filing was made by defendant or his lawyer. Defendant's inaction failed to preserve the issue for appeal. Moreover, there was no plain error, since this circuit has yet to articulate a test for determining whether a criminal forfeiture is excessive. U.S. v. Badeaux, 42 F.3d 245 (5th Cir. 1994).xe "U.S. v. Badeaux, 42 F.3d 245  (5th Cir. 1994)."
5th Circuit holds that forfeiture order is an ap​pealable "sentence" under §3742(b). (640) Defendant argued that the government was not au​thorized to appeal the district court's denial of its motion for forfeiture under 18 U.S.C. §1467. The 5th Circuit held that a forfeiture order is a "sentence" under 18 U.S.C. §3742(b) and thus is appealable. The sentencing guidelines treat forfeiture as part of the sentence to be imposed upon a defendant. U.S. v. Investment Enter​prises, Inc., 10 F.3d 263 (5th Cir. 1993).xe "U.S. v. Investment Enterprises, Inc., 10 F.3d 263 (5th Cir. 1993)."
5th Circuit treats appeals from Rule 41(e) motions as civil appeals for timing of no​tice of appeal. (640) Defendant filed his no​tice of appeal from the district court's denial of his Rule 41(e) motion after the 10-day limit for criminal appeals under Fed. R. App. P. 4(b), but before the 60-day limit for civil appeals under Fed. R. App. P. 4(a)(1). The 5th Circuit found the appeal timely, holding that all appeals from orders granting or denying Rule 41(e) motions will be treated as civil appeals. Rule 41(e) motions represent a means by which a criminal defendant can de​termine her rights in property, and are not a part of the trial and punishment process. Hunt v. Dept. of Justice, 2 F.3d 96 (5th Cir. 1993).xe "Hunt v. Dept. of Justice, 2 F.3d 96 (5th Cir. 1993)."
5th Circuit permits pretrial restraint of as​sets to be appealed as injunction. (640) The district court partially granted the gov​ernment's pretrial motion for an order re​straining certain substitute assets of de​fendant. Both the government and defendant ap​pealed. The 5th Circuit ruled that it had jurisdiction under 28 U.S.C. §1292(a)(1) to consider the appeals. Pretrial asset re​straining orders are appealable as "injunctions." The court rejected defendant's claim that jurisdiction extended to his claim that count 10 of the indictment failed to state an offense. The suffi​ciency of the indictment could be examined ade​quately in any appeal from a final judgment. U.S. v. Floyd, 992 F.2d 498 (5th Cir. 1993).xe "U.S. v. Floyd, 992 F.2d 498 (5th Cir. 1993)."
5th Circuit says selling vehicles and de​positing proceeds into Treasury did not deprive court of jurisdiction. (640) In a for​feiture action against several vehicles, the government argued that the appellate court lacked jurisdiction over three ve​hicles that were no longer in the custody of the U.S. Marshal Service. Relying on Republic Na​tional Bank v. U.S., 113 F.2d 554 (1992), the 5th Circuit affirmed that the government's disposition of the cars did not deprive it of ju​risdiction. Continued possession is not nec​essary to maintain jurisdiction in an in rem forfeiture action. The fiction of in rem forfei​ture were not developed to provide a prevail​ing party with a means of defeating its adver​sary's claim for redress. U.S. v. 1988 Oldsmobile Cutlass Supreme 2 Door, 983 F.2d 670 (5th Cir. 1993).xe "U.S. v. 1988 Oldsmobile Cutlass Supreme 2 Door, 983 F.2d 670 (5th Cir. 1993)."
5th Circuit refuses to intervene in admin​istrative forfeiture process to compel re​turn of non-porno​graphic materials. (640) After various pornographic materials were seized from defendant, defendant challenged the govern​ment's failure to return certain other items of property including non-porno​graphic photo​graphs of his children and fam​ily. The 5th Cir​cuit refused to invoke its mandamus power to com​pel the district court to order the immediate return of those items. The government was in the process of ad​ministratively forfeiting the non-contra​band mate​rials, and the remaining pro​perty would be returned to defendant at the conclusion of that process. An in​tervention into the ad​ministrative process would be premature. U.S. v. Schmeltzer, 960 F.2d 405 (5th Cir. 1992).xe "U.S. v. Schmeltzer, 960 F.2d 405 (5th Cir. 1992)."
5th Circuit rules that notice of appeal was not nul​lified by motion for rehearing. (640) On April 22, claimant filed a motion to set aside an April 15 de​fault judgment in a forfeiture action. On May 15 the motion was denied. Defendant then filed a mo​tion for re​hearing on May 22 and a notice of appeal on May 28. The motion for rehearing was de​nied by the district court on May 29 and no subsequent no​tice of appeal was filed. The 5th Circuit held that the May 28 notice of ap​peal was not nullified under Fed. R. Civ. P. 4(a)(4) by the May 22 motion for rehearing that was not disposed of until May 29. The April 22 motion to set aside the default judg​ment should be treated, for purposes of Rule 4(a)(4), as a motion un​der Fed. R. Civ. P. 59. As such the May 22 motion for rehearing would, under Harcon Barge Co. v. D & G Boat Rentals, 784 F.2d 665 (5th Cir. 1986), be re​garded as a Rule 59 motion directed to the overruling of a prior Rule 59 motion. Any motion to amend a judgment served within 10 days after entry of judg​ment, except for a proper Rule 60(a) motion to cor​rect purely clerical errors, is to be considered a Rule 59(e) motion. U.S. v. One 1988 Dodge Pickup, 959 F.2d 37 (5th Cir. 1992).xe "U.S. v. One 1988 Dodge Pickup, 959 F.2d 37 (5th Cir. 1992)."
5th Circuit upholds appellate review of administrative forfeitures under 21 U.S.C. §877. (640) In Scarabin v. Drug Enforcement Administration, 919 F.2d 337 (5th Cir. 1990), the 5th Circuit found that it had jurisdiction under 21 U.S.C. §877 to review a DEA administrative forfeiture for the limited pur​pose of determining whether the DEA fol​lowed proper proce​dural safeguards. The DEA had rejected petitioner's claim on a tech​nicality, without review​ing the merits of the claim, and the 5th Circuit had re​manded with direc​tions for the DEA to consider the merits of petitioner's claim. On petition for rehear​ing, the DEA ar​gued that the legislative history and statutory language of §877 showed that judicial review of administrative forfei​tures is limited to forfeiture decisions by the Attorney General affecting the pharmaceutical and research indus​tries. The 5th Circuit re​jected this interpretation and the DEA's peti​tion for rehearing, reiterating that §877 clearly gave it jurisdiction to provide a lim​ited review of an administrative forfeiture order by the DEA. Scarabin v. Drug Enforcement Ad​ministration, 925 F.2d 100 (5th Cir. 1991).xe "Scarabin v. Drug Enforcement Ad​ministration, 925 F.2d 100 (5th Cir. 1991)."
5th Circuit reverses stay of forfeiture pro​ceedings where government failed to satisfy statutory require​ments. (640) The govern​ment filed forfeiture actions against a shopping cen​ter and two residences, alleging that they con​stituted pro​ceeds traceable to sales of ille​gal drugs. The government then obtained a stay of all proceedings pending the outcome of a criminal conspir​acy case in the central district of Cali​fornia. None of the petitioners were named in the California case, and the 5th Cir​cuit found that the petitioners would be de​prived of the use of their property including their resi​dence, for what could be a very long time, without ever hav​ing had an opportunity to know the evidence against them, chal​lenge it, or even to have a hearing. Under the circum​stances, the 5th Circuit concluded that the extraordinary remedy of mandamus was appropriate. The case was re​manded to the district court to recon​sider the stay and to con​sider the claimant's pending motion to dismiss the for​feiture complaint against their resi​dences. In re Ramu Cor​poration, 903 F.2d 312 (5th Cir. 1990).xe "In re Ramu Cor​poration, 903 F.2d 312 (5th Cir. 1990)."
6th Circuit rules district court properly denied Rule 60(b) motion for lack of jurisdiction because appeal from underlying judgment was still pending. (640) Defendant filed an action against the DEA claiming seizure and administrative forfeiture of his property were improper. The district court’s judgment was partially in favor of the government in that it ordered forfeiture of a vehicle and $53,783 in U.S. currency. However, the judgment also was partially in favor of defendant because it ordered the return of jewelry or payment of $7,952, which represented the jewelry’s appraised value. Defendant thereafter filed a timely notice of appeal. Pending appeal, the government paid defendant $9,621.45, which represented the appraised value of his jewelry plus interest. Dissatisfied with this amount, defendant filed a Rule 60(b) motion requesting the district court to amend its earlier judgment, and correct the alleged mistake in the amount of the compensation paid by the government. The 6th Circuit affirmed the district court’s denial of the Rule 60(b) motion positing that because a timely appeal from the underlying judgment was still pending when the district court denied the motion, the court lacked jurisdiction. Beckett v. Drug Enforcement Agency, ___ F.3d ___, 2001 WL 128412 (6th Cir. 2001) (unpublished opinion).  

6th Circuit says “law of the case” precludes second Rule 60(b) motion re-raising issue decided in the first. (640) Claimant filed a Rule 60(b), Fed. R. Civ. P., motion seeking to invalidate earlier decisions of a district court and the Sixth Circuit in a property forfeiture case. The Sixth Circuit ruled against him. Claimant later filed a second Rule 60(b) motion asking the courts to reverse themselves in light of a subsequent opinion of the Second Circuit. The Sixth Circuit held that the doctrine of the “law of the case” precluded reopening the matter. U.S. v. Real Property, 194 F.3d 1315 (6th Cir. 1999) (table) (unpublished).xe "U.S. v. Real Property, 194 F.3d 1315 (6th Cir. 1999) (table) (unpublished)."
6th Circuit says failure to raise Good claim in timely fashion waives argument. (640) Claimant contested the forfeiture of his real property on the ground that the government seized it without providing prior notice and hearing as required by U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1990). However, claimant failed to raise the Good argument until three weeks before the scheduled trial date and well past the motions deadline imposed by the trial court. Accordingly, the Sixth Circuit held that claimant's failure to raise the argument in a timely fashion constituted a waiver. U.S. v. One 1990 Cadillac, 1999 WL 777689 (6th Cir. 1999) (unpublished).xe "U.S. v. One 1990 Cadillac, 1999 WL 777689 (6th Cir. 1999) (unpublished)."
6th Circuit finds preliminary order of criminal forfeiture is final appealable order. (640) In April 1993, a jury found defendant guilty of narcotics offenses. Defendant was sentenced to a lengthy prison term in January 1994, and in February, under an agreement between the government, the defendant, and defendant’s wife, the trial court entered a preliminary order of forfeiture against certain property. Defendant did not appeal the preliminary order. Two years later, after mis​cellaneous proceedings, the court entered a final order of forfeiture. This time, defendant appealed. The Sixth Circuit concluded that, as to the defendant, a preliminary order of forfeiture is final and appealable. Because defendant here filed no notice of appeal as to the 1994 preliminary order, he failed to comply with the jurisdictional requirement of Rule 4(b), Fed. R. App. P., that notice of appeal be filed within ten days of entry of a final judgment. Accordingly, the appeal was dismissed. U.S. v. Christunas, 126 F.3d 765 (6th Cir. 1997).xe "U.S. v. Christunas, 126 F.3d 765 (6th Cir. 1997)."
6th Circuit holds that government was not estopped by claimants' belief that appeal of con​viction stayed the forfei​ture. (640) Claimants origi​nally filed pe​titions challeng​ing the forfeiture of prop​erty under 21 U.S.C. §853 based upon their co-conspirator's conviction of CCE charges. They then with​drew the petitions in the er​roneous belief that the appeal of the criminal convic​tion stayed the forfeiture. The 6th Circuit rejected claimants' argu​ment that the government was estopped from pro​ceeding with the forfeiture. Sev​eral months before the forfeiture order was made, claimants' counsel stated in court his belief that an appeal would sus​pend any seizures until completion of the appeal. Nei​ther the district court nor the assis​tant U.S. At​torney corrected this statement. How​ever, the dis​trict court found that peti​tioners knew to file their pe​tition within 30 days, they were aware that the peti​tion was required to allow them to inter​vene in the action. Moreover, parties who assert estoppel must prove their reliance was induced, and there was no evi​dence of inducement. Finally, the district court conducted a review and concluded that petitioners had no inter​est in the properties. U.S. v. Patrick, 988 F.2d 641 (6th Cir. 1993).xe "U.S. v. Patrick, 988 F.2d 641 (6th Cir. 1993)."
7th Circuit discusses standard of appellate review for probable cause finding. (640) In the course of upholding the district court’s decree of forfeiture in this civil money laundering forfeiture, the Seventh Circuit discussed the proper standard of appellate review for findings of probable cause. The court observed that it had previously ruled that questions of law should be reviewed de novo, while questions of fact are reviewed for clear error. U.S. v. Shololam 124 F.3d 803, 811 (7th Cir. 1997). The court then noted the recent decision in Ornelas v. U.S., 517 U.S. 690, 699 (1996), in which the Supreme Court held that “as a general matter, determin​ations of reasonable suspicion and probable cause should be reviewed de novo on appeal,” and also pointed out that historical facts should be reviewed for clear error and “due weight” should be given to inferences from such facts. The Seventh Circuit declined to decide whether the proper standard of review for probable cause is clear error or de novo review because, it said, the outcome in this case would be the same under either approach. U.S. v. United States Currency Deposited in Account No. 1115000763247 for Active Trade Company, 176 F.3d 941 (7th Cir. 1999).xe "U.S. v. United States Currency Deposited in Account No. 1115000763247 for Active Trade Company, 176 F.3d 941 (7th Cir. 1999)."
7th Circuit refuses to enforce district court’s order to credit forfeited assets against restitu​tion. (640) Defendant pleaded guilty to bank robbery. The sentencing court ordered that money seized from defendant and forfeited to state and federal government should be credited against defendant’s restitution obligation. Defendant asked the Seventh Circuit to enforce this provision and reduce his restitution amount. The court of appeals declined, stating that the proposed reduction should be sought in district court. U.S. v. Hibbard, 191 F.3d 457 (7th Cir. 1999) (table) (unpublished).xe "U.S. v. Hibbard, 191 F.3d 457 (7th Cir. 1999) (table) (unpublished)."
7th Circuit says ten-day deadline for filing notice of appeal applies to criminal forfeiture verdict. (640) Defendant pleaded guilty to heroin trafficking and was sentenced to prison, plus forfeiture of $675,000. Fifty-six days after the sentence was docketed, defendant filed a notice of appeal directed solely to the forfeiture. The Seventh Circuit found the notice untimely. Rule 4(b)(1)(A)(i) of the Federal Rules of Appellate Procedure requires that a notice of appeal in a criminal case be filed within ten days after entry of the “judgment or order being appealed.” Defendant’s argument that the longer sixty-day period for filing an appeal in civil cases should apply to forfeiture judgments was unavailing. The Seventh Circuit agreed that some kinds of forfeiture orders in criminal cases, particularly those applying to third-party claim​ants, are treated as civil. Here, however, the claimant-appellant was the defendant himself, as to whom the forfeiture was merely a part of the sentence resulting from his plea. The ten-day limit for criminal cases applied and the appeal was dismissed. U.S. v. Apampa, 179 F.3d 555 (7th Cir. 1999).xe "U.S. v. Apampa, 179 F.3d 555 (7th Cir. 1999)."
7th Circuit holds pretrial restraining order may be subject to interlocutory appeal. (640) Defendant was indicted for fraud and money laundering in connection with his operation of a number of hospice facilities. The government seized and obtained a pretrial restraining order against $20 million in assets. Defendant filed an interlocutory appeal. The Seventh Circuit agreed with the Fifth and Ninth Circuits, see U.S. v. Floyd, 992 F.2d 498, 500 (5th Cir. 1993), and U.S. v. Ripinsky, 20 F.3d 359, 361 (9th Cir. 1994), and concluded that it had jurisdiction to entertain an immediate appeal of such a restraining order. U.S. v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998).xe "U.S. v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998)."
7th Circuit holds district court’s denial of criminal forfeiture is appealable. (640) Defendant was convicted of RICO violations and the jury found his primary residence and $3 million in racketeering proceeds to be forfeitable under 18 U.S.C. §1963. The government then asked the district court to order forfeiture of other property, including a retirement annuity, as substitute assets. The district court declined to order forfeiture of the annuity on the ground that the ERISA statute made such assets “non-forfeitable.” The Seventh Circuit held that this ruling was appealable by the government as an element of the criminal sentence pursuant to 18 U.S.C. §3742 (b). It also reversed the district court and found the annuity criminally forfeitable. U.S. v. Infelise, 159 F.3d 300 (7th Cir. 1998).xe "U.S. v. Infelise, 159 F.3d 300 (7th Cir. 1998)."
7th Circuit refuses to allow untimely James Daniel Good argument. (640) Claimant, who had been convicted and imprisoned for multiple narcotics offenses, contested the forfeiture of his real and personal property. Before U.S. v. Ursery, 518 U.S. 267 (1996), the district court granted summary judgment for claimant on the real property forfeitures on the ground that they violated the Double Jeopardy Clause. The government did not appeal. As for the personal property, the district court denied claimant’s double jeopardy claim because it was the proceeds of drug activity. Claimant appealed. The Seventh Circuit held the double jeopardy argument was foreclosed by Ursery. The court also refused to entertain an argument raised for the first time in a supplemental brief that the real property seizures violated the rule of U.S. v. James Daniel Good, 510 U.S. 43 (1993), because no pre-seizure notice and hearing was provided. (The defendant sought damages in addition to return of the real estate.) The Seventh Circuit distinguished cases such as U.S. v. All Assets of West Side Building, 58 F.3d 1181, 1191 (7th Cir. 1995), which permitted untimely Good claims, on the ground that Good had been decided late in the litigation of those cases, whereas the Good argument was available to this claimant at the time of the summary judgment motion, but he failed to raise it. U.S. v. One Parcel of Real Estate Located at Rural Route 9, 124 F.3d 206 (7th Cir. 1997) (not reported in F.Supp.).xe "U.S. v. One Parcel of Real Estate Located at Rural Route 9, 124 F.3d 206 (7th Cir. 1997) (not reported in F.Supp.)."
7th Circuit rules Good violation was waived by failure to raise issue in district court. (640) Claimant was convicted of drug crimes and the government sought civil forfeiture of real and personal property which was either proceeds of or facilitated his crimes. Several of claimant’s close relatives, represented by claimant’s criminal lawyer, filed claims to the property. Claimant himself did not, at least until much later. After final judgments of forfeiture were entered against several pieces of real estate, claimant filed a motion to vacate the judgments under Rule 60(b), Fed. R. Civ. P. He argued that he was entitled to pre-seizure notice and hearing under U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993), and that failure to provide such a hearing entitled him to return of the property. The Seventh Circuit found that claimant’s failure to file a claim or raise any objection to the forfeiture procedure during the forfeiture proceedings acted as a waiver of any Good claim. Moreover, the remedy would be restoration of lost rents, not return of the property. U.S. v. 8136 S. Dobson Street, Chicago, Illinois, 125 F.3d 1076 (7th Cir. 1997).xe "U.S. v. 8136 S. Dobson Street, Chicago, Illinois, 125 F.3d 1076 (7th Cir. 1997)."
7th Circuit says denial of motion to dismiss forfeiture complaint is not appealable order. (640) Claimant appealed from the district court's denial of his motion to dismiss the government's forfeiture complaint against his real and personal property. The 7th Circuit held that it lacked appellate jurisdiction because the denial of the motion was not an appealable order. The denial of the motion to dismiss was not a collateral order, because it was effectively reviewable on appeal. Deprivations of property, whether constitutional or not, can be reviewed on appeal. The denial of the motion to dismiss could not be characterized as an injunction, since it neither required nor forbid claimant from taking any particular action. The only action that could be characterized as an injunction was the court's seizure of assets. Since the denial of a hearing had no effect on defendant's use of the property, the district court's order was not an injunction. U.S. v. Michelle's Lounge, 39 F.3d 684 (7th Cir. 1994).xe "U.S. v. Michelle's Lounge, 39 F.3d 684 (7th Cir. 1994)."
7th Circuit upholds jurisdiction to review order releasing assets to pay legal fees. (640) Claimant moved the district court to release seized assets so that he could pay his legal fees. On July 2, the court released some of the assets, but refused to release most of them. Claimant then became a fugitive and on July 16, the district court entered a final decree of forfeiture and vacated the July 2 order releasing the property. On September 15, claimant filed a notice of appeal. The 7th Circuit upheld its jurisdiction to review the July 2 order releasing the assets. The notice of appeal adequately conveyed defendant's intent to appeal from the court's ruling on his motion to release assets. The appeal was not time-barred. The time to appeal from the July 2 order began to run on July 16, the date of entry of final judgment from which defendant also appealed. The July 2 order was appealable under the collateral order doctrine. This doctrine allows review under 28 U.S.C. §1291 of certain otherwise non-final orders if the order conclusively determines a disputed question that is completely separate from the merits of the action and is effectively unreview​able on appeal from the final judgment. U.S. v. Michelle's Lounge, 39 F.3d 684 (7th Cir. 1994).xe "U.S. v. Michelle's Lounge, 39 F.3d 684 (7th Cir. 1994)."
7th Circuit refuses to consider challenge to transfer of funds because not raised be​low. (640) Defendant claimed for the first time on appeal that the transfer of his seized currency from the local police to the DEA was improper because local police failed to secure an order from a state court authorizing the transfer. The 7th Circuit refused to review the issue, since defendant had not raised it below. Linarez v. U.S. Department of Jus​tice, 2 F.3d 208 (7th Cir. 1993).xe "Linarez v. U.S. Department of Jus​tice, 2 F.3d 208 (7th Cir. 1993)."
7th Circuit holds that appeals from Rule 41(e) or​ders should be treated as civil for purposes of tim​ing appeal. (640) The dis​trict court denied defen​dant's motion under Fed. R. Crim. P. 41(e) for the re​turn of seized evidence. Losing parties in criminal cases have only 10 days to appeal under Rule 4(b), while defendant took 25 days. The 7th Cir​cuit found the appeal timely, ruling that ap​peals from orders granting or denying mo​tions under Rule 41(e) should be treated as civil appeals. U.S. v. Taylor, 975 F.2d 402 (7th Cir. 1992).xe "U.S. v. Taylor, 975 F.2d 402 (7th Cir. 1992)."
7th Circuit remands case to determine whether bail money assigned to attorney was forfeitable. (640) Defen​dants paid $125,000 for two bail bonds, and signed a petition request​ing any bail refund to be paid to their attorney. De​fendants were later charged in a supersed​ing indictment, which listed the $125,000 bond as prop​erty to be forfeited. Pursuant to a plea agreement, de​fendants agreed to forfeit all of their rights to the prop​erty listed in the indict​ment, in​cluding the $125,000. The bail money was paid to defen​dant's attorney, and the gov​ernment filed a petition to show cause why the attor​ney should not turn over the funds to the government. The 7th Circuit noted that the attorney had meritorious ar​guments which he erroneously called ju​risdictional and had therefore refused to make them the context of a 21 U.S.C. §853(n) hearing. The court con​cluded that the "proper result is to re​mand the case for reconsideration of the merits of the for​feiture order and the plea agree​ment on which it rests." U.S. v. De Ortiz, 910 F.2d 376 (7th Cir. 1990).xe "U.S. v. De Ortiz, 910 F.2d 376 (7th Cir. 1990)."
7th Circuit holds failure to seek stay of execu​tion of civil for​feiture order prior to sale of property divests court of appellate juris​diction. (640) Two claim​ants ap​pealed the forfeiture of 11 properties and businesses owned by them which were used in drug traf​ficking. The gov​ern​ment moved to dis​miss the appeals on the ground that the appellate court was without subject matter ju​risdiction because the proper​ties had been sold. The 7th Circuit agreed with the government. In a civil forfei​ture action, the govern​ment need only give no​tice and service at the outset of the proceed​ings, unlike the requirements for criminal for​feiture under 21 U.S.C. §853(n). Be​cause the claimants had failed to file a timely claim or to seek a stay of execution under F.R.C.P. 62 by posting bond (or seeking waiver thereof), the proper​ties were properly sold. As to properties not yet sold, the court said the ap​peal could proceed, but the government was free to sell those properties unless the claimants sought a Rule 62 stay, or waiver thereof. U.S. v. Tit's Cocktail Lounge, 873 F.2d 141 (7th Cir. 1989).xe "U.S. v. Tit's Cocktail Lounge, 873 F.2d 141 (7th Cir. 1989)."
8th Circuit holds preliminary order of forfeiture was not “final judgment” and thus court lacked jurisdiction to consider forfeiture appeal. (640) Defendant was convicted in a jury trial of conspiracy and aiding and abetting money laundering. The jury also returned a guilty verdict on a forfeiture count for $70,000.00 believed to be involved in money laundering. However, with respect to the verdict form on the forfeiture count, the space after the preprinted section with the heading “The defendant shall forfeit the defendant’s interest in the following property to the United States” was left blank. Furthermore, no forfeiture amount was mentioned in the court’s judgment, and the government conceded at oral argument that defendant still had a right to question the amount for which he should be held accountable. On these facts, the 8th Circuit concluded that there had been no “final order” of forfeiture as required by Fed. R. Crim. P. 32(d)(2). Thus, the court lacked jurisdiction to consider defendant’s appeal of forfeiture. U.S. v. Covey, 232 F.3d 641, (8th Cir. 2000).

8th Circuit says preliminary orders of forfeiture are not final appealable orders. (640) Following the jury’s verdicts of guilty on the substantive offenses in this racketeering case, the RICO forfeiture charges were tried to a jury, which returned a verdict forfeiting defendants’ interests in the RICO enterprise companies. The trial court entered preliminary orders of forfeiture based on this verdict, but did not appear to have entered final orders of forfeiture. Defendants appealed from the preliminary orders. The Eighth Circuit dismissed the appeals for want of jurisdiction because preliminary orders of forfeiture are not final appealable orders. U.S. v. Coon, 187 F.3d 888 (8th Cir. 1999).xe "U.S. v. Coon, 187 F.3d 888 (8th Cir. 1999)."
8th Circuit holds defendants waived objection to all-or-nothing forfeiture by failing to object to jury instructions. (640) Defendants were convicted of bank fraud and RICO charges stemming from the collapse of the saving and loan association of which they were officers. Defendants argued that the district court should not have forfeited 100 percent of the salaries and bonuses that the jury found were proceeds of RICO activity. They contended on appeal that portions of the salaries and bonuses were earned through legal activity. The 8th Circuit found that defendants had waived this complaint by failing to object below to the jury instruction and verdict form. Moreover, the evidence supported complete forfeiture of the salaries and bonuses. U.S. v. Olson, 22 F.3d 783 (8th Cir. 1994).xe "U.S. v. Olson, 22 F.3d 783 (8th Cir. 1994)."
8th Circuit holds that separate notice of appeal is required for post-trial forfeiture pro​ceedings. (640) On June 24, defendants were sentenced and judgments of conviction were filed. The court did not rule on the for​feiture issues at that time, but directed the parties to submit briefs discussing which standard of proof was applicable to the forfei​ture proceeding. On June 30, defendants filed a notice of appeal. On August 31, the district court ruled that the preponderance of the evidence standard applied, and on September 24, issued two forfeiture orders. Defendants never filed a notice of appeal from those orders. The 8th Circuit held that it was without jurisdiction to hear the forfeiture ap​peal since defendants failed to file a notice of appeal from the forfeiture orders. The failure to file a notice of appeal from a post-convic​tion forfeiture proceeding does not preserve the issue for appeal. U.S. v. Casas, 999 F.2d 1225 (8th Cir. 1993).xe "U.S. v. Casas, 999 F.2d 1225 (8th Cir. 1993)."
8th Circuit upholds its jurisdiction over cash trans​ferred to Asset Forfeiture Fund and local po​lice de​partment. (640) Fol​lowing the 1st, 2nd and 4th Cir​cuits, the 8th Circuit upheld its appellate ju​risdiction over cash transferred by the federal gov​ernment to its Asset Forfeiture Fund and distributed to the local police department. By initiating the for​feiture action, the gov​ernment subjected itself the court's in personam juris​diction. Thus, despite the government's distribution of the res, the court re​tained jurisdiction over the parties throughout the case. Unlike ad​miralty cases, the prop​erty was in the pos​session of the government and was not in any danger of disappearing. Bank of New Or​leans v. Ma​rine Credit Corp., 583 F.2d 1063 (8th Cir. 1978) was inapplicable, since the money was easily ac​cessible to the government. The local police depart​ment which received a por​tion of the funds was not an innocent pur​chaser, since it participated in the initial seizure of the money. Moreover, even under traditional in rem jurisdictional analysis the appellate court had jurisdiction, since the removal of the res from the ju​risdiction of the court was improper. The govern​ment trans​ferred the money one day after entry of judg​ment, in violation of the 10-day automatic stay under Fed. F. Civ. P. 62(a). U.S. v. Twelve Thou​sand, Three Hun​dred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992).xe "U.S. v. Twelve Thou​sand, Three Hun​dred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992)."
9th Circuit holds defenses withdrawn below may not be raised on appeal. (640) The district court entered judgment against claimant’s interest in real property after claimant withdrew his defenses, including an “innocent owner” defense. The court found probable cause for the forfeiture, but did not adjudicate the merits of claimant’s withdrawn defenses. The Ninth Circuit held that withdrawal of these defenses barred claimant from raising them as bases for claims of error on appeal. U.S. v. Real Property Located at 1177 Linda Flora Drive, 194 F.3d 1319 (9th Cir. 1999) (table) (unpublished).xe "U.S. v. Real Property Located at 1177 Linda Flora Drive, 194 F.3d 1319 (9th Cir. 1999) (table) (unpublished)."
9th Circuit rules district court lacks jurisdiction over post-appeal attack on preliminary order of forfeiture. (640) After defendant’s conviction of fraud, RICO, and money laundering, the district court entered a preliminary order of criminal forfeiture against his assets, including an Individual Retirement Account (IRA) of which his minor daughter was the named beneficiary. Defendant unsuccessfully appealed his con​viction and sentence, and thereafter moved on behalf of his daughter for an ancillary hearing to determine her interest in the IRA. The Ninth Circuit joined the Sixth and Tenth Circuits in holding that, because a preliminary order of forfeiture is a part of the criminal sentence and is a final appealable order as to the defendant, the district court is stripped of jurisdiction to consider a defendant’s challenges to that order once a notice of appeal of the original conviction is filed. See U.S. v. Christunas, 126 F.3d 765, 768 (6th Cir. 1997); U.S. v. Libretti, 38 F.3d 523, 527 (10th Cir. 1994). Moreover, to the extent defendant’s motion was on behalf of his minor daughter, rather than himself, he did not have standing to represent her interests. U.S. v. Bennett, 147 F.3d 912 (9th Cir. 1998).xe "U.S. v. Bennet, 147 F.3d 912 (9th Cir. 1998)."
9th Circuit says third party petition to amend a forfeiture order is “civil” in nature. (640) Following the Third Circuit’s approach, the Ninth Circuit held that a third party petition to amend a forfeiture order is “civil” in nature. Therefore, Rule 4(a)(1), Fed. R. App. P. applies, and this appeal was timely because it was filed within 60 days of entry of the order denying the third party petition. U.S. v. Alcaraz-Garcia, 79 F.3d 769 (9th Cir. 1996).xe "U.S. v. Alcaraz-Garcia, 79 F.3d 769 (9th Cir. 1996)."
9th Circuit permits appeal of order issuing certificate of reasonable cause. (640) The Ninth Circuit held that a district court's order under 28 U.S.C. §2465 certifying that there was reasonable cause for a seizure, is appealable either as a "final" order in a case involving two "final orders," or as a "collateral order" under Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949). On the way to this holding, the court held that a 113-year-old case, U.S. v. Abatoir Place, 106 U.S. 160 (1882), is no longer good law. Having held that the issue was appealable, the court upheld the finding that there was reasonable cause for the seizure. U.S. v. One 1986 Ford Pickup, CA License No. 2W03753, 56 F.3d 1181 (9th Cir. 1995).xe "U.S. v. One 1986 Ford Pickup, CA License No. 2W03753, 56 F.3d 1181 (9th Cir. 1995)."
9th Circuit says appeal of preliminary injunc​tion was not mooted by conviction. (640) The defendant appealed from a preliminary injunc​tion freezing $745,000 of substitute assets. Before the appeal was decided, a jury found defendant guilty of the underlying conspiracy, bank fraud, wire fraud and money laundering counts. The government argued that the jury verdict rendered the appeal moot because defendant's assets would be forfeitable at the time of sentencing under 18 U.S.C. §982(a)(1). The 9th Circuit rejected the argument, noting that the judgment of conviction would not be entered until after sentencing and therefore the question of whether 21 U.S.C. §853(e) authorized the government to restrain substitute assets remained "a live controversy." U.S. v. Ripinsky, 20 F.3d 359 (9th Cir. 1994).xe "U.S. v. Ripinsky, 20 F.3d 357 (9th Cir. 1994)."
9th Circuit upholds government's standing to ap​peal, even though property was not in its posses​sion. (640) The district court or​dered the United States to return property that was in the possession of the Beverly Hills police department, and the gov​ernment ap​pealed. On appeal, the claimant argued that the government lacked standing to appeal be​cause the United States was not in possession of the property. Judges Schroeder, Browning and Fletcher rejected the argument, noting that the United States might reasonably be subject to sanctions for failure to comply with the district court's order. This was suf​ficient to confer standing on the government. U.S. v. Huffhines, 986 F.2d 306 (9th Cir. 1993).xe "U.S. v. Huffhines, 986 F.2d 306 (9th Cir. 1993)."
9th Circuit finds failure to specify order appealed from did not preclude review on appeal. (640) The government argued the court of appeals lacked jurisdiction over this forfeiture appeal because ap​pellant failed to comply with Fed. R. App. P. 3(c) by not speci​fying in her notice of appeal the specific is​sue being appealed (an abatement issue). The court disagreed finding the government had notice of ap​pellant's intent to argue the abatement issue on ap​peal and the govern​ment was not prejudiced. Ap​pellant's entire brief addressed the abatement issue and the issue was specifically preserved in the stipu​lated judgment. U.S. v. $84,740 Currency, 981 F.2d 1110 (9th Cir. 1992).xe "U.S. v. $84,740 Currency, 981 F.2d 1110 (9th Cir. 1992)."
9th Circuit retains jurisdiction even though currency was improp​erly transferred into the U.S. treasury. (640) Forfei​ture pro​ceedings are in rem actions, and therefore jurisdic​tion gener​ally ends with removal of the res. Ju​risdiction may be re​tained however where the res was removed accidentally, im​properly or fraudu​lent​ly. Here the district court prema​turely entered judgment, and the clerk failed to give notice of the entry of the judgment. More​over the clerk twice erro​neously told coun​sel that the judgment had not been en​tered when it had been. The clerk could not find the file when counsel sought to review it. When counsel was able to ob​tain the file he could not find the judgment in the file. Fi​nally the docket entries were out of order. On these facts, the 9th Circuit found excusable neglect for the claimant's failure to seek a stay of the judgment before the money was trans​ferred to the U.S. Treasury. Accordingly the court re​tained jurisdiction over the money. U.S. v. $29,959.00 U.S. Currency, 931 F.2d 549 (9th Cir. 1991).xe "U.S. v. $29,959.00 U.S. Currency, 931 F.2d 549 (9th Cir. 1991)."
9th Circuit holds that pretrial order re​straining assets is appealable as a preliminary injunction. (640) In U.S. v. Crozier, 777 F.2d 1376 (9th Cir. 1985), the 9th Circuit held that pretrial orders restraining assets under 21 U.S.C. §853 must satisfy all of the re​quirements for a preliminary in​junction under Fed. R. Civ. P. 65. Despite the Supreme Court's ruling in U.S. v. Monsanto, 491 U.S. 600, 109 S.Ct. 2657 (1989), the law of the 9th Circuit remains "that in order for a restraining order under §853 to be constitutional, the district court must hold a hear​ing under Rule 65 to determine whether probable cause exists to is​sue an injunction." The district court followed this procedure, and issued a prelimi​nary in​junction freezing the proceeds from the sale of the property pending trial. The 9th Circuit held that the injunc​tion was immediately ap​pealable under 28 U.S.C. §1292(a)(1) regardless of whether it might also be ap​pealable under the "collateral order" doctrine. U.S. v. Roth, 912 F.2d 1131 (9th Cir. 1990).xe "U.S. v. Roth, 912 F.2d 1131 (9th Cir. 1990)."
9th Circuit holds that automobile lessor's failure to post a claim and bond did not de​prive court of equi​table jurisdic​tion. (640) The government suggested that the district court did not have jurisdiction to hear the automo​bile lessor's challenges to the validity of the for​feiture because the lessor failed to avail itself of the op​portunity to post a claim and bond to obtain judicial forfeiture, as permitted by 19 U.S.C. §1608. The 9th Circuit rejected the argument, noting that failure to resort to the statutory scheme "cannot be taken to de​prive this court of jurisdiction to hear appel​lant's claims that appellant did not receive con​stitutionally ade​quate notice of the availability of judicial forfeiture and that the statutory scheme and the Constitution required the gov​ernment itself to initiate judicial forfeiture." Marshall Leasing, Inc. v. U.S., 893 F.2d 1096 (9th Cir. 1990).xe "Marshall Leasing, Inc. v. U.S., 893 F.2d 1096 (9th Cir. 1990)."
9th Circuit holds defendant's claim that seizure of as​sets de​prived him of right to counsel is not subject to interlocutory appeal. (640) Defendant was ar​rested after he al​legedly de​livered $69,680 to an undercover DEA agent to purchase six kilo​grams of co​caine. When the government filed a civil in rem civil forfeiture action against the money, defendant moved to release $50,000 to enable him to re​tain counsel in the criminal trial. The motion was denied, and defen​dant appealed. On appeal, the 9th Circuit held that the this case was gov​ern​ed by U.S. v. Flanagan, 465 U.S. 259, 265 (1984), which held that the denial of the right to counsel of one's choice is not appealable before trial. The appeal was dis​missed. U.S. v. Consiglio, 866 F.2d 310 (9th Cir. 1989).xe "U.S. v. Consiglio, 866 F.2d 310 (9th Cir. 1989)."
10th Circuit rules preliminary order of forfeiture is final appealable order. (640) Defendant pleaded guilty to engaging in a continuing criminal enterprise, and the district court entered a preliminary order of forfeiture based on the plea. Defendant unsuccessfully appealed the forfeiture order all the way to the Supreme Court. See, U.S. v. Libretti, 516 U.S. 29 (1995). In May 1997, the district court entered a final order of forfeiture resolving all outstanding third party claims, amending an earlier order in several technical particulars, and dismissing claims to certain firearms in possession of the State of Wyoming. Defendant appealed, but the Tenth Circuit concluded it lacked jurisdiction to entertain the appeal. The preliminary order of forfeiture was a final judgment as to the defendant. He exercised his right of direct appeal from that judgment and lost. The final order of forfeiture was directed at the claims of others. To the extent defendant sought to assert or appeal the denial of third party claims, he lacked standing to do so. The amendments in the final forfeiture order merely corrected errors and included no property not originally forfeited. The appeal was dismissed. U.S. v. Libretti, 1998 WL 458557 (10th Cir. 1998) (unpublished).xe "U.S. v. Libretti, 1998 WL 458557 (10th Cir. 1998) (unpublished)."
10th Circuit declares appeal moot after government dismisses in favor of state. (640) Claimant made third party claims to various property his son had agreed to forfeit as part of his plea bargain. During the ancillary proceeding, the government moved to dismiss its forfeiture claim against a ranch and certain firearms in favor of state forfeiture proceedings against the same property. The district court granted the motion without prejudice to the government’s right to refile should the state fail to proceed against the property. On appeal, the Tenth Circuit found claimant’s various chal​lenges to the forfeitures moot in light of the order of dismissal. The government’s suggestion that it might seek forfeiture again if the state did not act was “not a sufficient possible collateral consequence to present an ongoing controversy.” Moreover, the district court did not abuse its discretion in dismissing without prejudice. U.S. v. Libretti, 1998 WL 458557 (10th Cir. 1998) (unpublished).xe "U.S. v. Libretti, 1998 WL 458557 (10th Cir. 1998) (unpublished)."
10th Circuit finds no jurisdiction to review criminal forfeiture judgment in another circuit. (640) The government seized real and personal property in Kansas as part of a drug investigation. It then filed a civil forfeiture action in Kansas against the property, followed by a criminal prosecution in Missouri against the claimant. The real property was criminally forfeited following claimant’s conviction in Missouri, and the government obtained dismissal of the Kansas civil forfeiture against the property. Claimant nonetheless persisted in arguing in the Kansas civil case that the original forfeiture violated the rule of U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993) against seizing real property without prior notice and hearing. The Tenth Circuit held it had no jurisdiction to reverse an order of forfeiture entered in the Missouri (Eighth Circuit) criminal case. U.S. v. One Parcel of Real Property Described as Lot 41, Berryhill Farm Estates, 128 F.3d 1386 (10th Cir. 1997).xe "U.S. v. One Parcel of Real Property Described as Lot 41, Berryhill Farm Estates, 128 F.3d 1386 (10th Cir. 1997)."
10th Circuit has jurisdiction over pretrial double jeopardy appeal. (640) Defendant was indicted for possessing with intent to distribute more than 100 kilograms of marijuana. The district court denied his motion to dismiss the indictment on double jeopardy grounds. The Tenth Circuit upheld its jurisdiction to consider defendant's interlocutory appeal of the pretrial order refusing to dismiss the indictment. Since the double jeopardy clause forbids a second trial, the denial of the motion to dismiss on double jeopardy grounds is within the "collateral order" exception to the final judgment rule of appellate jurisdiction. U.S. v. German, 76 F.3d 315 (10th Cir. 1996).xe "U.S. v. German, 76 F.3d 315 (10th Cir. 1996)."
10th Circuit holds that claimant did not waive double jeopardy argument by failing to assert it. (640) Claimant argued for the first time on appeal that the instant civil forfeiture constituted double jeopardy. The government contended that claimant waived the claim by failing to assert it below. The Tenth Circuit held that claimant's failure to assert the double jeopardy claim in the district court did not constitute a voluntary "waiver" of his rights under the double jeopardy clause. In a criminal case a violation of double jeopardy would surely be the type of plain error that could be raised the first time on appeal. Although there is no analogous federal plain error rule for civil cases, a similar analysis should be applied under the "manifest error" exception. Defendant took no affirmative steps to voluntarily waive this important constitutional right, and did not waive it merely by failing to plead it. U.S. v. 9844 South Titan Court, Unit 9, Littleton, Colorado, 75 F.3d 1470 (10th Cir. 1996).xe "U.S. v. 9844 South Titan Court, Unit 9, Littleton, Colorado, 75 F.3d 1470 (10th Cir. 1996)."
10th Circuit says general objection to a magistrate's recommendation did not preserve issue for appeal. (640) Claimant allegedly used proceeds from his criminal activities to purchase a home and a car, which were the subject of a civil forfeiture action. Claimant never filed a claim or otherwise appeared in the action, and the district court entered a judgment of forfeiture. Over two years later, claimant filed a motion seeking copies of all pleading, an accounting of the disposition of the property, and an immediate return of the property. The magistrate judge issued a report recommending that relief be denied. The district court adopted the magistrate's report and denied the request for relief. The Tenth Circuit held that claimant waived all of his appellate arguments by failing to file specific objections to the magistrate judge's report and recommen​dations. Only an objection that is sufficiently specific to focus the district court's attention on the factual and legal issues in dispute will advance the policies behind the Magistrate's Act. U.S. v. One Parcel of Property, 73 F.3d 1057 (10th Cir. 1996).xe "U.S. v. One Parcel of Property, 73 F.3d 1057 (10th Cir. 1996)."
10th Circuit holds that statute does not re​quire injunction on claimant's motion. (640) Claimant filed a motion for an injunction against the sale of forfeited property pending appeal. He argued that once he made the motion, 28 U.S.C. §1355(c) instructs the court to enter the stay without regard to the strength of his argument that he had a valid interest in the property. The Tenth Circuit held that the statute did not require the injunction, and that the necessity of the stay would be determined under the same four‑part test applied in other cases. Claimant must show that he is likely to prevail on the merits, will be irreparably harmed in the absence of a stay, other parties will not be harmed by the entry of a stay, and the public interest favors a stay. Claimant's conclusory argument that he was an innocent owner was insufficient to demonstrate that he was likely to succeed on appeal. U.S. v. Various Tracts of Land in Muskogee and Cherokee Counties, 73 F.3d 747 (10th Cir. 1996).xe "U.S. v. Various Tracts of Land in Muskogee and Cherokee Counties, 73 F.3d 747 (10th Cir. 1996)."
10th Circuit lacks jurisdiction to hear appeal of stay order in civil forfeiture. (640) Claimants appealed the district court's decision to stay a civil forfeiture proceeding brought under 21 U.S.C. §881(a)(7) pending adjudi​cation of state criminal charges. The 10th Circuit dismissed the appeal for lack of jurisdiction. The stay was not a final order under 28 U.S.C. §1291 pursuant to the collateral order doctrine. Claimants could not show that this was a matter of such independent significance that it must be vindicated by allowing an interlocutory appeal absent a constitutional or statutory basis. The stay was also not an appealable interlo​cutory order under §1292(a)(1). The order related only to the internal progress of the forfeiture litigation and was not an injunction under §1292. U.S. v. Section 17 Township 23 North, Range 22 East of the IBM, Delaware County, Oklahoma, 40 F.3d 320 (10th Cir. 1994).xe "U.S. v. Section 17 Township 23 North, Range 22 East of the IBM, Delaware County, Oklahoma, 40 F.3d 320 (10th Cir. 1994)."
10th Circuit holds district court's actions after notice of appeal did not defeat appellate jurisdiction. (640) The district court sentenced defendant to a term of imprisonment and supervised release, and granted forfeiture of certain assets pursuant to his plea agreement. After the court entered the forfeiture order, defendant filed a notice of appeal. The district court then held a hearing on defendant's motions for a stay and to amend the forfeiture order and on third party claims to the forfeited property. It also found that because it was willing to consider defendant's motion to amend, the forfeiture order was not final. The court stated that defendant's appeal was premature and then scheduled a hearing to consider ownership of the disputed property. The 10th Circuit held that the district court's actions after the notice of appeal did not defeat its appellate jurisdiction. Although the district court has jurisdiction to consider third party claims to the property, after a notice of appeal is filed, the district court lacks jurisdiction to consider a defendant's claims. U.S. v. Libretti, 38 F.3d 523 (10th Cir. 1994), aff'd, Libretti v. U.S., 516 U.S. 29 (1995).xe "U.S. v. Libretti, 38 F.3d 523 (10th Cir. 1994), aff'd, Libretti v. U.S., 516 U.S. 29 (1995)."
11th Circuit finds that it lacks appellate jurisdiction over interlocutory order authorizing ex parte seizure of real property. (640) The claimants owned an adult entertainment establishment that was allegedly used as a front for prostitution and money laundering. After the government filed and served a civil forfeiture action against the property, the owners allegedly continued to operate the Platinum Club for illegal purposes. The district court granted an ex parte application for a warrant to seize the Club prior to trial. At a post-seizure adversarial hearing pursuant to 18 U.S.C. Section 985(e), the owners claimed that the seizure was illegal based upon the government’s failure to establish exigent circumstances. The district court issued an order upholding the seizure, and the owners appealed that interlocutory order. The 11th Circuit held that it lacked appellate jurisdiction over the interlocutory order since the owners’ claim of illegal seizure based upon a failure to establish exigent circumstances was effectively reviewable on appeal following final judgment. Appeal dismissed. U.S. v. Bowman, 2003 WL 21919915 (11th Cir., Aug. 1, 2003).

11th Circuit rules third-party proceeding ancillary to criminal forfeiture prosecution is civil in nature and thus Government may appeal adverse district court ruling. (640) Following reversal of RICO judgment of forfeiture against Gilbert, the Government moved for an order forcing him to file a third-party claim pursuant to 18 U.S.C. §1963(l) to reclaim his interest in forfeited property. Apparently after the order of forfeiture against Gilbert was set aside, the Government was left with only that interest in the property which belonged to co-defendant Kramer. However, the exact nature of that interest was never determined by the jury. Thus, the Government was seeking to use the §1963(l) ancillary proceeding as a quiet title suit to clear the chain of title and sell its interests. While ultimately affirming the district court’s dismissal of the Government’s motion, the Court ruled that a third-party proceeding filed under 18 U.S.C. §1963(l) is civil in nature even though ancillary to a criminal forfeiture trial. The Government can therefore appeal the district court’s denial of its motion. U.S. v. Gilbert, 244 F.3d 888 (11th Cir. 2001).

11th Circuit says time for filing new trial motion runs from guilty verdict, not special forfeiture verdict. (640) A jury found defendant guilty of a currency reporting violation, 31 U.S.C. §§5316(a)(1)(B), 5322(a), and the next day returned a special forfeiture verdict finding that the currency was not “used or intended to be used to facilitate the commission of the violations of law charged in the indictment.” Eight days after the guilty verdict (and thus seven days after the forfeiture verdict), defendant moved for and was granted an extension of time to file a motion for new trial. The district court granted the motion for new trial (based in part on the inconsistency between the jury’s verdicts on guilt and forfeiture). However, the Eleventh Circuit reversed and reinstated the conviction because the motion for extension of time was filed too late. Fed. R. Crim. P. 33 requires that a motion for new trial must be filed “only within 7 days after the verdict or finding of guilty or within such further time as the court may fix during the 7-day period.” Here, defendant neither moved for a new trial nor an extension of time within seven days following the guilty verdict. A special forfeiture verdict is not a guilty verdict; rather it is a part of the sentencing process. Consequently, the district court lacked jurisdiction to grant a new trial, and court of appeals ordered the conviction reinstated. U.S. v. Hill, 177 F.3d 1251 (11th Cir. 1999).xe "U.S. v. Hill, 177 F.3d 1251 (11th Cir. 1999)."
11th Circuit holds failure to request stay or post bond, combined with sale of forfeited property, deprived it of jurisdiction. (640) In a civil forfeiture ac​tion against prop​erty jointly owned by claimant and her hus​band, the dis​trict court en​tered a forfeiture order in favor of the gov​ernment. Claimant filed a timely notice of appeal, but failed to seek a stay of the district court's order. Claimant did file a lis pen​dens against the prop​erty. Shortly after the 10-day auto​matic stay expired, the property was sold by the U.S. Mar​shal. The 11th Circuit held that the fail​ure to request a stay or post a super​sedeas bond, combined with the subse​quent sale of the property under court order to a third party, de​prived the ap​pellate court of in rem jurisdic​tion. The fil​ing of a notice of lis pendens did nothing to al​ter this out​come. Lis pendens is merely a notice of pend​ing liti​gation. It in​formed prospec​tive purchasers that they should look to the litigation to de​termine when and if it was safe to pur​chase the property. Here, the district court's or​der specifically gave the government the right to dispose of the property af​ter the ex​piration of the au​tomatic stay. U.S. v. Certain Real and Per​sonal Prop​erty Belonging to Ronald Jerome Hayes, 943 F.2d 1292 (11th Cir. 1991).xe "U.S. v. Certain Real and Per​sonal Prop​erty Belonging to Ronald Jerome Hayes, 943 F.2d 1292 (11th Cir. 1991)."
11th Circuit holds that order granting certifi​cate of reason​able cause is not appealable or​der in forfeiture proceeding. (640) The district court issued a certificate stating that there was reasonable cause for the seizure of the defen​dant property. The 11th Circuit held that such an order is not a final judgment, and thus not appeal​able. U.S. v. One Thou​sand Six Hundred Thirty Dollars ($1,630.00), 922 F.2d 740 (11th Cir. 1991).

D.C. Circuit says double jeopardy claim not waived where law was contrary to defendant's position at time of trial. (640) Defendant was convicted of drug charges. He argued for the first time on appeal that the prosecution constituted double jeopardy since a prior administrative forfeiture punished him for the same offense. The D.C. Circuit held that the claim was not waived since he had good reason not to raise it earlier: at the time of his trial because circuit law was clearly contrary to his position. In U.S. v. Price, 914 F.2d 1507 (D.C. Cir. 1990), the court held that the double jeopardy clause did not apply to proceedings under 21 U.S.C. §881(a)(6). While defendant's convictions were pending on appeal, two intervening Supreme Court decisions arguably undermined the rationale of Price. A court may consider issues not raised at trial where a supervening decision changes the law in defendant's favor and the law was so well-settled at the time of trial that an attempt to challenge it would have been pointless. U.S. v. Rhodes, 62 F.3d 1449 (D.C. Cir. 1995).xe "U.S. v. Rhodes, 62 F.3d 1449 (D.C. Cir. 1995)."
N.J. District Court says stay pending appeal of forfeiture ruling is not mandatory. (640) The district court granted Manchester Fund, Ltd. summary judgment on the ground that it was the innocent owner of property the government sought to forfeit. The government requested a stay pending appeal, pursuant to 28 U.S.C. §1355(c) and Fed. R. Civ. P. 62(d) and (e). Section 1355 says, “Upon motion of the appealing party, the district court … shall issue … a stay of the judgment … pending appeal.” The district court followed the Tenth Circuit in holding that “shall” does not mean must. U.S. v. Various Tracts of Land in Muskogee and Cherokee Counties, 74 F.3d 197, 198 (10th Cir. 1996). It applied a four-part test to determine whether a stay should be granted. The government showed prejudice because the property would be sold before an appeal could be completed. Nevertheless, the district denied the stay, finding dispositive the weakness of the government’s position on the merits. In addition, the claimant would be prejudiced by the delay caused by the appeal, and there was a public interest in permitting innocent owners to dispose of their property freely. U.S. v. 1993 Bentley Coupe, 1997 WL 803914 (D. N.J. 1997) (not reported in F.Supp.).xe "U.S. v. 1993 Bentley Coupe, 1997 WL 803914 (D. N.J. 1997) (not reported in F.Supp.)." 

Rhode Island District Court rules pendency of §2255 petition does not stay execution of forfeiture judgment. (640) Defendant was convicted of RICO conspiracy and laundering drug proceeds. A criminal forfeiture verdict also entered, and the government sought forfeiture of various substitute assets. Defendant’s conviction was affirmed on direct appeal, and thereafter he filed a collateral attack on the conviction under 28 U.S.C. §2255. The district court held that the pendency of a §2255 petition does not stay execution of a criminal forfeiture judgment. U.S. v. Saccoccia, 62 F.Supp.2d 539 (D. R.I. 1999).
