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	GENERAL COURT-MARTIAL
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2 August 2010


1.
NATURE OF THE MOTION
The defense moves the court, pursuant to Rules for Court-Martial 703, 905(b)(4), 906(b)(7) and 1001(e), Manual for Courts-Martial, 2008, Article 46 of the UCMJ, and the Sixth Amendment of the United States Constitution, to order the government to produce necessary and relevant material witnesses for the defense on the merits and, if necessary, pre-sentencing.  

2.
SUMMARY OF THE FACTS
See Defense motion of 2 August 2010 to exclude the accused’s statement of 21 February 2006.  On April 16, 2010, the defense submitted a request for the production of witnesses to Commander, U.S. Forces Central Command.  On April 21, 2010, the Government responded to the Defense’ request approving some witnesses and denying others.  Among those denied and that the defense now moves to have produced are:

a. Sgt Juan Jose Maldonado denied for failing to establish relevance and materiality.

b. Maj Jeffery Dinsmore denied for failing to establish relevance and materiality.
c. Sgt Eric Ferrell denied as cumulative.

d. Maj John Hahn and 1st Sgt Eric Carlson denied for being cumulative.
e. Capt Andrew Wallace denied pending submission of briefs and litigation as to his relevance.
f. LtCol Jeffery Chessani denied for failing to establish relevance, materiality and nexus to the accused.
3.
DISCUSSION

In a court-martial, each party is entitled to the production of any witness whose testimony on a matter in issue on the merits or an interlocutory question would be relevant and necessary.  R.C.M. 703(b)(1).  Relevant evidence is evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.  M.R.E. 401.  Relevant evidence is necessary when it is not cumulative and when it would contribute to a party’s presentation of the case in some positive way on a matter in issue.  R.C.M. 703(b)(1).  See also United States v. Breeding, 44 M.J. 345 (1996).  Inconvenience, cost, or distance of the witness from the place of trial are not considerations for the Government to escape its responsibility for providing a witness.  U.S. v. Allen, 31 M.J. 572, 611 (N.M.C.M.R. 1990).  There are seven witnesses that were denied by the government that the defense now moves the court to produce.  

a)  Sgt Juan Jose Maldonado, USMC, was present in the aftermath of the events of 19 November 2005 in Haditha – the subject of these proceedings.  Sgt Maldonado was part of the Explosive Ordinance Device team that responded to the blast site where LCpl Terrazas was killed.  Sgt Maldonado will testify about receiving small arms fine within the vicinity of routes Chestnut and Viper on 19 November 2005, as well as being attacked by two additional IEDs.  Sgt Maldonado is both relevant and necessary to SSgt Wuterich’s case in that he can testify about events taking place very near in time to the alleged misconduct on the roadside and within Houses 1 and 2.  His testimony is relevant to the accused’s state of mind regarding the threat level, tactical readiness and enemy orientation.  Moreover, his testimony is distinguished from other similar testimony in that he arrived at the scene of the IED later and is not a member of the accused’s unit.  

b)
Maj Jeffery Dinsmore, USMC, was the intelligence officer for 3rd battalion 1st Marines during the battalion’s deployment to Iraq from September 2005 to March or April 2006.  His testimony and its relevance have been the subject of a previous motion in this case that was litigated on February 19 and 20, 2008.  The military judge during that hearing found his testimony to be relevant, material, and necessary.  He also found that a nexus exists between the intelligence information Maj Dinsmore provided and the accused.  Specifically, there is ample evidence that the accused read the intelligence “read boards” published by Maj Dinsmore and his staff and that he was briefed by his immediate leadership the information provided by Maj Dinsmore to the battalion officers.  The nature of infantry battalion operations and Marine Corps doctrine on dissementation of information as well as commander’s intent establishes the nexus between the accused and the intelligence information provided by Maj Dinsmore and definitively makes him relevant.

c)
Sgt Erick Ferrell, USMC, was denied by the government as being cumulative.  Sgt Ferrell served with SSgt Wuterich while both were members of the Mobile Assault Platoon from 2002 until 2003.  Sgt Ferrell will testify as to SSgt Wuterich’s good military character, character for truthfulness and character for peaceableness.  Although his testimony is similar to the testimony of other character witnesses, it can be distinguished from other testimony through the witness’ rank, period of association with SSgt Wuterich or the accused’s billet during the relevant period

d)  Maj John Hahn and 1stSgt Eric Carlson, USMC, were in charge of SSgt Wuterich while he was assigned as a troop handler and instructor from 2003-2005 at SOI West.  They were denied by the government as being cumulative.  1stSgt Carlson and Maj Hahn can both testify to SSgt Wuterich’s good military character, rehabilitative potential and truthfulness.  Their testimony can be distinguished given the fact that 1stSgt Carlson is a Staff Non-Commissioned Officer and Maj Hahn is a Commissioned Field Grade Officer.  SSgt Wuterich is entitled to have both perspectives presented at his trial.

e)  Captain Andrew Wallace, USMC, was the operational law instructor with Tactical Training and Exercise Control Group at Marine Corps Base, 29 Palms in 2006.  Capt Wallace will testify that beginning in 2006 –after the Haditha incident and investigation- the Marine Corps changed how Marines should respond to certain scenarios, specifically, the response to a vehicle approaching a tactical convoy after a complex attack.  Capt Wallace will be used to establish a foundation for admitting the scenarios and authenticating the power point slides used to teach ROE classes.  His testimony is relevant because it may be required impeach to the testimony of Maj Navin by showing that the Marine Corps changed the ROE’s, after Haditha, for a scenario similar to the one presented to the accused in what has come to be known as the road side shooting.  The change is a remedial action by the Marine Corps that changed the ROE from one that permitted engagement of a vehicle that approached a tactical convoy after a complex ambush that included an IED and small arms fire to one where engagement was prohibited until a more palpable hostile act had occurred.

f)
LtCol Jeffery Chessani, USMC, was the accused’s battalion commander.  When he assumed the battalion’s battle space and mission.  He received numerous briefs on the enemy’s training, tactics and procedure.  He also received briefs on the relieved unit’s losses and combat casualties.  The unit relieved was 3rd battalion 25th Marines.  It had lost sixteen Marines in a complex attack on an amphibious tractor.  LtCol Chessani will testify that he had those briefings in mind when he briefed the Battalion’s officers regarding tactics.  These briefs were later communicated as “commander’s intent” to SSgt Wuterich and form the basis of his state of mind when he made tactical decisions on November 19, 2005.  These briefs described the impending operation River Gate in Haditha in terms similar to the Fallujah campaigns in 2004 .  The Marines were told to be aggressive, avoid casualties and to be on the lookout for perfidious tactics that use civilians as shields for enemy combatants.  His testimony is pivotal to the state of mind of the accused and establishes a separation line between criminal action and actions consistent with the commander’s intent and the application of available intelligence to the tactical situation presented.

R.C.M. 703 requires the defense to give the government a list of witnesses whose testimony the defense considers relevant and necessary on the merits or on an interlocutory question, which list shall include the name, telephone number, if known, and address or location of the witnesses and a synopsis of expected testimony sufficient to show their relevance and necessity.  Because the defense met each of these requirements with its initial request, we now move on to compulsory process.


A servicemember has the right to compulsory process for obtaining witnesses in his favor under the Sixth Amendment. He also has the right to due process of law guaranteed by the Fifth Amendment.  See Weiss v. United States, 510 US 163, (1994).  Article 46 of the UCMJ also gives each servicemember the right to obtain witnesses and evidence.


The ability to compel the attendance of witnesses is well established in military law.  United States v. Carpenter, 1 M.J. 384.  The sole factor for consideration in determining whether a witness will testify is the materiality of the witness. Id. at 386.  Once materiality has been shown, the government must produce the witness or abate the proceedings. Id. at 385, 386.

There is no question that all of the above witnesses are material witnesses for the defense.  There is also no question that their testimony would be necessary and relevant in the instant case and would not be cumulative.  

Therefore, according to the UCMJ, supporting case law and SSgt Wuterich’s constitutional rights, the government should be compelled to produce all of the above named witnesses.
4.
EVIDENCE

The defense will present the following evidence:
a.
Defense Witness Request dated 16 April 2010
b.
Government response to Defense Witness Request dated 21 April 2010.

c.
The defense hereby requests the production of the transcript of the 39a hearing in this case regarding the testimony of Maj Dinsmore that was conducted on 19 and 20 February 2010.
d.
Defense response to Government motion to preclude the testimony of Maj Jeffery Dinsmore.
5.
BURDEN OF PROOF
Pursuant to R.C.M 905(c) the burden of proof is on the defense as the moving party.  The standard for the burden of proof on this motion shall be a preponderance of the evidence.

6.
RELIEF REQUESTED

The defense respectfully requests that the Court compel the government to produce the above named witnesses at SSgt Wuterich’s General court-martial.
7.
ARGUMENT

Oral argument is requested.
Haytham Faraj, Esq.
Attorney for SSgt Wuterich
CERTIFICATE OF SERVICE
******************************************************************************
I hereby certify that a copy of the foregoing motion was served on the court and trial counsel on August 2, 2010.


Haytham Faraj, Esq.
Attorney for SSgt Wuterich
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