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�2nd Circuit directs court to make findings on financial arrangements between state and federal government. (885) The government sought the forfeiture of claimants' business and land based on their trafficking in VIN-altered auto parts and money laundering activities. Since they were convicted in state court for illegally possessing VINs and falsifying business records, claimants argued that the civil for�feiture violated double jeopardy. The district court rejected the claim on dual sovereignty grounds. Claimants argued that their case came within the Bartkus exception to the doctrine, which says that double jeopardy may be violated when one prosecuting sovereign is acting as the tool of the other. The Second Circuit found that it was unable to resolve this claim without more details about the financial arrangements and the division of labor and proceeds between the two sovereigns. The fact that a state police department might receive some of the forfeiture proceeds does not trigger the exception. Here, however, claimants alleged that the state would receive nearly all of the forfeiture proceeds. If a state prosecutes to conviction and then prevails upon the federal prosecutor to deputize a state district attorney to bring a forfeiture action in federal court but for the sole benefit of the state, the principles behind the Bartkus exception are implicated. U.S. v. All Assets of G.P.S. Automotive Corp., 66 F.3d 483 (2d Cir. 1995).�xe "U.S. v. All Assets of G.P.S. Automotive Corp., 66 F.3d 483 (2d Cir. 1995)."�





2nd Circuit says state ruling that U.S. had no ju�risdiction did not bar new forfeiture action. (885) Local police ini�tially im�pounded claim�ant's Jeep after he was ar�rested on drug charges. Claimant filed a mo�tion in state court under Vermont Rule 41(e) for return of the Jeep. Before the motion was de�cided, the federal government com�menced an adminis�trative for�feiture proceeding. The state court then granted claimant's motion for the return of the Jeep, con�cluding that nei�ther the state nor the federal govern�ment had an interest in the vehicle. Although the Jeep was returned to claimant, several days later DEA agents seized it again. The 2nd Circuit rejected claimant's ar�gument that the Ver�mont state court's determination that the fed�eral govern�ment had not established jurisdic�tion over the Jeep barred this second forfei�ture action. The state court merely ad�judicated claimant's rights in the vehicle as they were implicated by the state criminal proceeding. The state court did not, and could not, adjudicate the fed�eral govern�ment's interest in the Jeep as that interest arose un�der the federal forfeiture statutes. U.S. v. One 1987 Jeep Wrangler Au�to�mobile, 972 F.2d 472 (2d Cir. 1992).�xe "U.S. v. One 1987 Jeep Wrangler Au�to�mobile, 972 F.2d 472 (2d Cir. 1992)."�





4th Circuit holds that gambling statute authorized forfeiture of real estate. (885) Claimants challenged a forfeiture action against their residence under 18 U.S.C. §§981 and 1955(d) in connection with illegal gambling. The 4th Circuit held that 18 U.S.C. §1955(d) authorizes the forfeiture of real estate. It provides for the forfeiture of "any property" used in an illegal gambling business. Every circuit court that has addressed this issue has concluded that §1955(d) authorizes the forfeiture of real estate. U.S. v. Taylor, 13 F.3d 786 (4th Cir. 1994).�xe "U.S. v. Taylor, 13 F.3d 786 (4th Cir. 1994)."�





4th Circuit holds that state court had no ju�risdiction over administratively forfeited property. (885) After a drug-re�lated arrest, the DEA, at the request of the local police, adopted the seizure of $10,638 in cash. The cash was ad�ministratively forfeited and the Justice Depart�ment equitably shared the money with the local police department. State criminal proceedings were then in�stituted and the local po�lice were ordered by a state judge to turn the cash over to the defendant because they had failed to comply with state notice require�ments. The United States then sought a declaratory judgment seeking to resolve the status of the dis�puted funds. The 4th Circuit affirmed the district court's or�der, holding that the state court had no jurisdiction over the forfeited cash because there were no state pro�ceedings be�fore the cash was forfeited. For�feitures un�der North Car�olina law are in per�sonam actions, and therefore the district court was not required to surren�der jurisdiction to the state court. U.S. v. Winston-Salem/Forsyth County Board of Education, 902 F.2d 267 (4th Cir. 1990).�xe "U.S. v. Winston-Salem/Forsyth County Board of Education, 902 F.2d 267 (4th Cir. 1990)."�





6th Circuit holds that DEA's adoption of state po�lice officer's seizure of funds did not retro�actively cloak officer with federal author�ity at time of seizure. (885) Defen�dant, an Ohio State Highway Pa�trol Officer (OSHP) seized $12,000 from a vehicle during a routine traffic stop. Pursuant to OSHP reg�ulations, the money was eventually delivered to the DEA, and the DEA then "adopted" the seizure for the purpose of initiating federal forfeiture proceedings. After the occupants of the vehicle moved in state court for the return of the seized funds, the state court ordered the OSHP to deposit the funds with the court. After OSHP failed to meet the state court deadline, defendant was held in contempt of court. A federal district court then denied de�fendant's motion under 28 U.S.C. §1442(a)(1) to remove the ac�tion to federal court. The 6th Circuit affirmed, holding that the DEA's adoption of the seizure did not act to retroac�tively cloak defendant with federal authority at the time of the seizure. Defendant was not acting at the di�rection of the DEA when he seized the money during a routine traffic stop. Miami County Municipal Court v. Wright, 963 F.2d 876 (6th Cir. 1992).�xe "Miami County Municipal Court v. Wright, 963 F.2d 876 (6th Cir. 1992)."�





7th Circuit finds no jurisdiction over car where federal agents failed to obtain turnover order from the state. (885) The 7th Circuit held that under U.S. v. One 1979 Chevrolet C-20 Van, 924 F.2d 120 (7th Cir. 1991), the district court lacked in rem juris�diction over a seized Mercedes because fed�eral authorities failed to obtain a turnover or�der from the circuit court of the county in which the car was seized. The fact that state forfeiture proceedings were never instituted was not relevant; the holding of C-20 Van did not depend on the existence of the competing state forfeiture proceeding. An amendment to the Illinois forfeiture statute was not rele�vant since the amendments occurred after the unauthorized transfer of the car from local police to federal authorities. Finally, C-20 Van is not inconsistent with Supreme Court caselaw. None of the cases cited by the gov�ernment involved a federal forfeiture action in competition with state court authority over the disposition of a res. U.S. v. One 1987 Mercedes Benz Roadster 560 SEC, 2 F.3d 241 (7th Cir. 1993).�xe "U.S. v. One 1987 Mercedes Benz Roadster 560 SEC, 2 F.3d 241 (7th Cir. 1993)."�





7th Circuit finds local police had no authority to trans�fer van to federal authorities for for�feiture. (885) At the request of local police, the FBI began administrative forfeiture pro�ceedings against defendant's van, and the van was transferred to FBI custody. Several months later, the state of Illi�nois filed a forfei�ture complaint in state court. A month later, a federal forfeiture action was filed. The state then voluntarily dismissed its action, and the federal court ordered the vehi�cle forfeited. On appeal, the 7th Circuit reversed, ruling that the transfer of the van to federal authorities vio�lated Illinois forfei�ture statutes. At the time the federal complaint was filed, the state court had exclusive jurisdiction over the van, notwith�standing the fed�eral government's posses�sion of it. The fact that the federal au�thorities "muscled in" on the van and began an ad�ministrative forfeiture proceeding before the state court ac�tion was filed did not confer ju�risdiction on the federal court, nor did the state's voluntary dismissal result in the loss of state juris�diction. U.S. v. One 1979 Chevrolet C-20 Van, 924 F.2d 120 (7th Cir. 1991).�xe "U.S. v. One 1979 Chevrolet C-20 Van, 924 F.2d 120 (7th Cir. 1991)."�





7th Circuit upholds forfeiture of real property under gam�bling forfeiture statute. (885) Claimant argued that 18 U.S.C. §1955(d), which provides for the for�feiture of "any property" used in violation of the federal anti-gambling statute, does not provide for the forfeiture of real property. The 7th Circuit rejected this argument, finding the term "all property" encompassed both real and personal property. Although in 1984 Congress amended several other forfeiture statutes to clarify that they included real property, and did not so amend the gambling forfeiture statute, claim�ant's ar�gument that this evidenced Con�gres�sional intent to exclude real property from the gambling forfeiture statute amounted to "speculation." U.S. v. On Leong Chinese Mer�chants Asso�ciation Building, 918 F.2d 1289 (7th Cir. 1990).�xe "U.S. v. On Leong Chinese Mer�chants Asso�ciation Building, 918 F.2d 1289 (7th Cir. 1990)."�





8th Circuit reaffirms that real property used in il�legal gambling operations is for�feitable. (885) Following U.S. v. South Half of Lot and Lot 8, Block 14, 910 F.2d 488 (8th Cir. 1990) (en banc), cert. denied, 111 S.Ct. 1389 (1991), the 8th Circuit affirmed that real property used in illegal gambling opera�tions may be seized and forfeited under 18 U.S.C. §1955. U.S. v. Premises Known as 318 South Third Street, Minneapolis, Minnesota, 988 F.2d 822 (8th Cir. 1993).�xe "U.S. v. Premises Known as 318 South Third Street, Minneapolis, Minnesota, 988 F.2d 822 (8th Cir. 1993)."�





8th Circuit holds §1955 forfeiture is not mandatory, but court may not subdivide property. (885) Under 18 U.S.C. §1955(d), any property used in an illegal gam�bling operation "may be seized and forfeited." The 8th Circuit held that unlike mandatory provisions found in other forfeiture statutes, this language does not require an automatic for�feit�ure where an illegal gambling operation is shown. Courts have some discretion, and can refuse a forfeiture if it seems to work a dispro�portionate penalty in a particular case. However, this does not grant courts the au�thority to subdivide property in order to cre�ate a proportional forfeiture. Here, the forfei�ture of the en�tire property was proportional, even though claimants only used the second floor of the building for their gambling opera�tion. Claimant was part of a national organi�zation which facilitated gambling in its mem�ber chapters. The na�tional organization re�ceived a percentage of the prof�its realized from the illegal gambling operations of its member chapters. U.S. v. Premises Known as 318 South Third Street, Minneapolis, Minnesota, 988 F.2d 822 (8th Cir. 1993).�xe "U.S. v. Premises Known as 318 South Third Street, Minneapolis, Minnesota, 988 F.2d 822 (8th Cir. 1993)."�





8th Circuit reaffirms that real property used in il�legal gambling operations is for�feitable. (885) Following U.S. v. South Half of Lot and Lot 8, Block 14, 910 F.2d 488 (8th Cir. 1990) (en banc), cert. denied, 111 S.Ct. 1389 (1991), the 8th Circuit affirmed that real property used in illegal gambling opera�tions may be seized and forfeited under 18 U.S.C. §1955. U.S. v. Premises Known as 318 South Third Street, Minneapolis, Minnesota, 988 F.2d 822 (8th Cir. 1993).�xe "U.S. v. Premises Known as 318 South Third Street, Minneapolis, Minnesota, 988 F.2d 822 (8th Cir. 1993)."�





8th Circuit rejects claim that state court acquired jurisdiction over seized cash. (885) Local police seized cash from claimants' residence. Five days af�ter the seizure, the money was turned over to the DEA and federal forfeiture proceedings were begun. The 8th Cir�cuit rejected claimants' argument that the district court should have dismissed the action be�cause the state court had already acquired jurisdic�tion over the money. Local authorities voluntarily trans�ferred the money to the DEA, and no state forfei�ture proceeding was ever com�menced. The federal government took pos�session of the money and initi�ated the requisite paper�work for an administrative forfeit�ure. It was true that after the money had been delivered to the DEA the state court directed the local police to return the money to claimants. However, the money was no longer in state custody. The court could have ordered the police to pay to claimants an equivalent sum of money, but never took such action. The state court denied claimants' re�quest to hold the DEA agent who took the money in con�tempt. Thus, the state court itself did not consider that any affront had occurred. U.S. v. Twelve Thou�sand, Three Hun�dred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992).�xe "U.S. v. Twelve Thou�sand, Three Hun�dred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992)."�





8th Circuit, en banc, holds that real property used for gam�bling is subject to forfeiture. (885) Rejecting the ruling of an earlier panel, reported at 876 F.2d 1362 (8th Cir. 1989), the en banc 8th Circuit held that 18 U.S.C. §1955(d), which authorizes forfeitures of "any property used in an ille�gal gambling operation," applies to real property as well as personal property. The dis�trict court's order dismissing the forfeiture action was reversed. Judge Heaney dissented, joined by Chief Judge Lay and Judge McMillian. U.S. v. South Half of Lot 7 and Lot 8, 910 F.2d 488 (8th Cir. 1990).�xe "U.S. v. South Half of Lot 7 and Lot 8, 910 F.2d 488 (8th Cir. 1990)."�





9th Circuit says U.S. cannot be ordered to return property, absent possession or co�operation in seizure. (885) Following de�fendant's arrest on state charges, the Beverly Hills police obtained a search warrant for his hotel room, and found a firearm and ammu�nition as well as other items. The firearm and ammunition were turned over to the U.S. and defendant was convicted in federal court of being a felon in possession of a firearm. After his convic�tion, defendant filed a motion pursuant to Rule 41(e), Fed. R. Crim. P. for re�turn of the other property seized by the Bev�erly Hills police. Judges Schroeder, Brown�ing and Fletcher found no basis to conclude that the Beverly Hills police were acting as federal agents at the time of the search. Ab�sent actual coop�eration between federal and state law enforcement agencies in either ob�taining the warrant or conduct�ing the search itself, the federal government cannot be or�dered to return property. The district court's order to return the property was vacated. U.S. v. Huffhines, 986 F.2d 306 (9th Cir. 1993).�xe "U.S. v. Huffhines, 986 F.2d 306 (9th Cir. 1993)."� 





9th Circuit holds that after state officer seized his au�tomobile, claimant lacked standing to object to subse�quent federal seizure. (885) The claimant argued that the DEA's warrantless seizure of his automobile from the state vio�lated 21 U.S.C. §881(b) and the U.S. Constitu�tion. The 9th Circuit rejected the ar�gument, holding that the claimant "lacked a legiti�mate expecta�tion of privacy in his auto�mobile after state officers lawfully had seized it, sufficient to assert a Fourth Amendment objection to the federal seizure." The court added that "[n]or is there any requirement of preseizure notice and hearing in a forfeiture case." U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989).�xe "U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989)."�





11th Circuit holds that forfeiture provision of gam�bling statute includes real property. (885) Following the 2nd, 7th and 8th Cir�cuits, the 11th Circuit held that 18 U.S.C. §1955(d), which provides for the forfei�ture of "any property" used for illegal gam�bling pur�poses, applies to real property. The plain meaning of the words "any prop�erty" necessarily encom�passes real property. Moreover, at the time of its en�actment, §1955 was part of the Orga�nized Crime Con�trol Act of 1970, which also included the RICO and CCE statutes. The civil forfeiture provisions of RICO and CCE both have been interpreted to include real prop�erty. Al�though in 1984 the RICO and CCE forfei�ture provisions were amended to expressly in�clude real property while §1955(d) was not, the court re�fused to find any negative impli�cation from Congress' failure to act. U.S. v. Premises Located at Route 13, Kilburn Beach, 946 F.2d 749 (11th Cir. 1991).�xe "U.S. v. Premises Located at Route 13, Kilburn Beach, 946 F.2d 749 (11th Cir. 1991)."�





New York District Court says AEDPA does not make sea-going gambling equipment forfeit�able. (885) The Gambling Ship Act, 18 U.S.C. §1081, permits gambling aboard U.S. vessels operating outside U.S. territorial waters. At the time of the law’s enactment, U.S. territorial waters extended three nautical miles offshore. A gambling ship industry grew up offering “cruises to nowhere” which depart American ports, sail three miles offshore, open the gaming tables, and then return. In 1996, Congress enacted the Antiterrorism and Effective Death Penalty Act (AEDPA), which contained a provision extend�ing the criminal jurisdiction of the U.S. to twelve nautical miles. In summer 1997, the government brought a forfeiture action, pursuant to 18 U.S.C. §1082(c), against gambling equip�ment aboard a ship operating more than three, but less than twelve, miles off the coast. The district court held that, while the AEDPA could be interpreted to extend U.S. territorial waters to twelve miles for all purposes, the effort to construe the Gambling Ship Act together with the AEDPA was so fraught with uncertainty that principles of lenity required dismissal of the government’s action. U.S. v. One Big Six Wheel, 987 F.Supp. 169 (E.D. N.Y. 1997).


