IN A GENERAL COURT-MARTIAL OF THE UNITED STATES
ARMY TRIAL JUDICIARY, FOURTH JUDICIAL CIRCUIT


)

UNITED STATES OF AMERICA
)

 
)                



) 

Motion to Compel
                  v.
)   



                                                                        )


Grant of Immunity or Abatement

)    
SPC ADAM WINFIELD
)   

 

B Company, 2d Battalion,


) 

1st Infantry Regiment, 2d Brigade,
  
)

2d Infantry Division



)

Joint Base Lewis-McChord, WA  96857      
)    
            9 May 2011

)

    

 1. Nature of Motion. Pursuant to R.C.M. 906(b)(1), 704(e), and the accused Constitutional right to confrontation, this is a motion for the court to order the Convening Authority to immunize the testimony of SSG Calvin R. Gibbs and SSG James Beck. This motion also requests that a permanent abatement of proceedings be ordered until SSG Gibbs and SSG Beck receive a grant of immunity.  In addition, this motion also supports the defense’s motion to release the accused and require a lesser form of restraint to be administered. 

2. Summary of the Facts. 

a. SPC Winfield is charged with violation of Articles 81, 118, 112a, and 128 UCMJ. SSG Calvin R. Gibbs is a key witness for the defense. 

b. On or about March 14, 2011 the defense properly requested immunity for SSG Gibbs and submitted a second request for SSG Beck’s deposition and immunity.  The first request for SSG Beck was submitted on February 1, 2011 and was never responded to.
c. SSG Gibbs has previously invoked his right to remain silent and is represented by counsel.
d. The “acting commander” denied the immunity request and deposition request on or about April 1, 2011.   
e.  SSG Gibbs if granted testimonial immunity will directly contradict the version of events provided by the government’s only principle witness in relation to Charge I, Specification 1 and Charge II and the sole Specification.  SPC Morlock, who has been given immunity.  SSG Gibbs has maintained publicly through counsel has maintained that the alleged engagement which is the subject of the Article 118 Charge was a legitimate engagement.
f. SSG Gibbs has indicated through counsel that he will invoke his right against self-incrimination.

g.  SSG Beck has refused to cooperate with either the Government or the defense to date.  The defense would reference and incorporate the government’s response to the defense’s motion to dismiss pursuant to Article 10, R.C.M. 502(d)(5), and R.C.M. 703.  SSG Beck based on his 15-6 statement with the Investigation into the Installation Operation’s Response to Mr. Christopher Winfield’s Telephone Call on 14 February 2010 by IO LtCol Carl R. Jacquet investigation would purportedly testify that he received the report of a crime and did nothing with it in his official capacity as a watch stander.  This is direct proof that the accused was indeed part of any conspiracy as the Government has alleged that he took affirmative steps to withdraw and that the Government had an affirmative duty to investigate the allegation which never occurred directly influencing the accused state of mind as it relates to Charge I, Specification 2 and Charge III and its sole Specification.  SSG Beck is the only Army official who apparently knew about the allegation.
h. The Government has granted immunity to no less than ten (10) individuals associated with this case as appended to this motion.  
i. The Government is engaging in discriminatory use of immunity to obtain a tactical advantage in this case.  They have granted immunity to ten (10) co-accused in this case.  They have assisted in authoring a stipulation of fact for SPC Morlock, the Government’s only direct witness to the events alleged in Charge I, Specification 1 and Charge II and the sole Specification.  This is also reflected in the pleading of Charge I, Specification 1.  The legitimacy of the shooting and whether a conspiracy exists are the central issues in question and SSG Gibbs’ position is directly opposite to that of SPC Morlock.  

j. This information is not available from any other source as according to the evidence presented by the Government thus far, Gibbs, Morlock, and Winfield were the only ones there at the time of the alleged killing.         
3. Discussion. The standard for whether a witness should receive a grant of immunity is whether the witness's testimony is material, clearly exculpatory (for purposes of seeking immunity for a defense witness, "clearly exculpatory" means evidence that clearly negates guilt), not cumulative, not obtainable from any other source and does more than merely affect the credibility of other witnesses. U.S. v. Ivey, 53 M.J. 685 (2000); United States v. Young, 86 F.3d 944, 948 (9th Cir. 1996) (denial of immunity to defense witness who would directly contradict immunized government witness' testimony might warrant finding of deliberate distortion of fact-finding process).  
The defense would also question whether this temporary assumption of command “acting commander” was properly designated as a convening authority by the Secretary of the Army with the authority to act upon such a request where this “acting commander” had taken no previous action on this case. United States v. Smith, 69 M.J. 613, 618 (2010)(holding that a fact in consideration is whether the Acting Commander acted at all times [legally] relevant to actions in connection with a case as a dispositive fact to consider).  
As it relates to Charge I, Specification 1 and Charge II and the sole Specification this case present three distinct scenarios 1) the engagement was legitimate, 2) the engagement occurred without a legitimate basis for an escalation of force with the complicity of the accused as the government has alleged; or 3) that engagement occurred without a legitimate basis for an escalation of force and without the complicity of the accused.

As it relates to Charge I, Specification 2 and Charge III and its sole Specification the evidence of the fact that the Army was in receipt of the allegation and had an official obligation to act upon the reporting which would have and did directly impacted events subsequent to the reporting to include the accused state of mind is clearly exculpatory evidence and only available through SSG Beck who was without question derelict in his officials duties as a watch stander as indicated by his superior officers within the 15-6 investigation (found as enclosure    
The defense, as is the prosecution, is allowed to pursue all reasonable theories of the case that may present reasonable doubt. 
By denying immunity the Government is engaging in a clear and obvious tactical use of immunity to gain advantage. By denying SSG Gibbs and SSG Beck immunity they effectively seal off relevant and exculpatory evidence.  The interplay between SSG Gibbs, and the accused is acute as reflected in recent correspondence by the Government:

The Government has an interest in trying the Winfield case before a companion case, U.S. v. Gibbs, which is currently docketed for 23 June.  SPC Winfield will be a key witness against SSG Gibbs who the Government believes is the ringleader of four others charged with Art. 118.  

This clear statement of tactical maneuvering discounts and subordinates SPC Winfield’s ability to have his day in court and arrogantly assumes a number of facts that may not come to fruition.  The Government is without an agreement that substantiates these assertions and even if convicted any assumption that SPC Winfield is going to testify for the Government outside of a pre-trial agreement is fanciful at best.  In other words, the Government has indicated that the accused is critical witness against SSG Gibbs and the defense would assert that SSG Gibbs is equally critical in SPC Winfield’s case.  If SPC Winfield is so critical to SSG Gibb’s case the government has the option of entering into a pre-trial agreement with SPC Winfield and resolving the matter in favor of the Government’s concern.  The Government has choices and has chosen this path.  That choice, however, should not deprive the accused access to exculpatory evidence as directed by the Rules for Courts-Martial and case law.     
4. Relief Requested. The accused requests that immunity be directed. In the alternative, should the Convening Authority refuse to provide a grant of immunity, the defense requests the abatement of these proceedings due to Government overreaching and its clear discriminatory use of immunity to gain a tactical advantage in the case. 

5. Evidence. The defense will offer the following evidence in support of this motion to immunize: 

a. [Excerpts] AR 15-6 Investigation into the Installation Operation’s Response to Mr. Christopher Winfield’s Telephone Call on 14 February 2010 by IO LtCol Carl R. Jacquet.
b. Defense requests for immunity
c. Government Denial of request for immunity 
d. www.komonews.com/news/local/113111849.html “He [Gibbs] maintains the shootings were justified.”
e. March 30, 2011 e-mail btw Capt LeBlanc to Colonel Robertson

f. Immunities granted by the government
6. Oral Argument : The defense respectfully requests to make oral argument in support of this motion. 
7. Burden of Proof:  The burden is on the moving party by the preponderance of the evidence.

8.  Certificate of Service:  I hereby certify that a copy of the above request was served 

electronically upon trial counsel 10 May 2011.  A formal written response is requested for 

purposes of trial preparation.  
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