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§500 Criminal Forfeitures, Generally



2nd Circuit upholds criminal forfeiture even though one criminal conviction was vacated. (500) Defendant was convicted of a drug conspiracy, 21 U.S.C. §846 and of engaging in a continuing criminal enterprise (CCE), 21 U.S.C. §848. He also pled guilty to a criminal forfeiture under 21 U.S.C. §853. On appeal, the drug conspiracy conviction was vacated because, under Rutledge v. U.S., 116 S.Ct. 1241 (1996), the conspiracy is a lesser included offense of CCE and judgments on both crimes may not be entered. Nonetheless, the Second Circuit upheld the criminal forfeiture count. Section 853 “expressly authorizes the forfeiture of property derived from or used to facilitate any violation of Title 21,” and where one of two narcotics convictions supporting the forfeiture survives appeal the forfeiture is unaffected. U.S. v. Rosario, 111 F.3d 293 (2d Cir. 1997).xe "U.S. v. Rosario, 111 F.3d 293 (2d Cir. 1997)." 

3rd Circuit holds appeal in forfeiture pro​ceeding under 21 U.S.C. §853(n)(6) is civil in nature. (500) The 3rd Circuit held that a forfeiture proceeding under 21 U.S.C. §853(n)(6) is civil, rather than criminal, in na​ture. Thus, Fed. R. App. P. 4(a)(1) allows 60 days to appeal if the United States is a party. U.S. v. Lavin, 942 F.2d 177 (3d Cir. 1991).xe "U.S. v. Lavin, 942 F.2d 177 (3d Cir. 1991)."
4th Circuit holds judge is not bound by jury’s criminal forfeiture verdict. (500) Defendants were convicted of marijuana and cocaine trafficking. The jury also returned criminal forfeiture verdicts against one defendant for $300,000 and another defendant for $0. At sentencing, the judge found one defendant responsible for more than 11,000 kilos of mari​juana and the other for 544 kilos of marijuana. Defendants calculated backwards from the forfeiture verdicts, arrived at an estimate of the quantity of drugs the jury believed each defendant to be responsible for, and argued that the jury’s conclusions were inconsistent with the judge’s sentence. The Fourth Circuit disagreed: (1) The attempt to equate the dollar amount of the forfeiture verdict with a narcotics weight was flawed. (2) Even if the jury had returned an intelligible finding about drug quantity, a sentencing judge would not be bound by it in determining relevant conduct under U.S.S.G. §1B1.3. The appellate court also found “preposterous” the argument that the jury’s failure to find one of the defendants liable on the forfeiture count necessarily proved he was less culpable than other participants in light of evidence that the defendant in question acted as a “hit man” for the drug operation. U.S. v. Love, 134 F.3d 595 (4th Cir. 1998).xe "U.S. v. Love, 134 F.3d 595 (4th Cir. 1998)."
5th Circuit holds that forfeiture order is an ap​pealable "sentence" under §3742(b). (500) Defendant argued that the government was not au​thorized to appeal the district court's denial of its motion for forfeiture under 18 U.S.C. §1467. The 5th Circuit held that a forfeiture order is a "sentence" under 18 U.S.C. §3742(b) and thus is appealable. The sentencing guidelines treat forfeiture as part of the sentence to be imposed upon a defendant. U.S. v. Investment Enter​prises, Inc., 10 F.3d 263 (5th Cir. 1993).xe "U.S. v. Investment Enterprises, Inc., 10 F.3d 263 (5th Cir. 1993)."
5th Circuit says court improperly limited scope of property forfeitable under 18 U.S.C. §1467. (500) Under 18 U.S.C. §1467(a)(3), a person convicted of certain offenses involving obscene materials forfeits his interest in any property used or intended to be used to commit or promote the commission of the offense. The 5th Circuit found that the district court improperly construed §1467 to authorize for​feiture only of property actually used in the offense. The court's discretion is much broader, and includes both property used or intended to be used. The dis​trict court also improperly narrowed the scope of §1467(a)(3) to include only property used to produce or transport obscene articles. This im​proper construction led the court to improperly refuse consideration of certain evidence -- FBI sum​maries of 72 unindicted videotapes, and 369 videos in defendants' inventory which had been found ob​scene in unrelated state prosecutions. U.S. v. Investment Enterprises, Inc., 10 F.3d 263 (5th Cir. 1993).xe "U.S. v. Investment Enterprises, Inc., 10 F.3d 263 (5th Cir. 1993)."
6th Circuit holds that government was not estopped by claimants' belief that appeal of con​viction stayed the forfei​ture. (500) Claim​ants origi​nally filed pe​titions challeng​ing the forfeiture of prop​erty under 21 U.S.C. §853 based upon their co-conspirator's conviction of CCE charges. They then with​drew the petitions in the er​roneous belief that the appeal of the criminal convic​tion stayed the forfeiture. The 6th Circuit rejected claimants' argu​ment that the government was estopped from pro​ceeding with the forfeiture. Sev​eral months before the forfeiture order was made, claimants' counsel stated in court his belief that an appeal would sus​pend any seizures until completion of the appeal. Nei​ther the district court nor the assis​tant U.S. At​torney corrected this statement. How​ever, the dis​trict court found that peti​tioners knew to file their pe​tition within 30 days, they were aware that the peti​tion was required to allow them to inter​vene in the action. Moreover, parties who assert estoppel must prove their reliance was induced, and there was no evi​dence of inducement. Finally, the district court conducted a review and concluded that petitioners had no inter​est in the properties. U.S. v. Patrick, 988 F.2d 641 (6th Cir. 1993).xe "U.S. v. Patrick, 988 F.2d 641 (6th Cir. 1993)."
6th Circuit holds that criminal forfeiture statute is not exclusive method of for​feiting imported contraband. (500) An importer of for​feited drug parapher​nalia claimed that the criminal for​feiture mechanism of 19 U.S.C. §857(c) was the ex​clusive method of for​feiting such property and there​fore the gov​ernment's use of the civil forfeiture provisions of 19 U.S.C. §1595a(c) was improper. The 6th Cir​cuit dis​agreed, stating that absent a clearly expressed Congressional in​tention to the contrary, two co-existent statutes will each be regarded as effective. Here, the purposes of civil and criminal forfeitures are different. Thus, the two statutes are not mutually exclu​sive. U.S. v. 57,261 Items of Drug Parapherna​lia, etc., 869 F.2d 955 (6th Cir. 1989). xe "U.S. v. 57,261 Items of Drug Parapherna​lia, etc., 869 F.2d 955 (6th Cir. 1989). "
8th Circuit says criminal forfeiture is not discretionary like a fine. (500) In U.S. v. Bieri, 21 F.3d 819 (8th Cir. 1994), the Eighth Circuit reversed an order to forfeit only part of defendants' farm, concluding that the whole farm should be forfeited unless the district court found the forfeiture of the whole farm to be an excessive fine under the Eighth Amendment. On remand, the district court ordered no forfeiture, finding the imprisonment imposed enough penalty for defendants' crimes. The Eighth Circuit reversed, holding that criminal forfeiture under 21 U.S.C. §853(a)(2) is mandatory, not discretionary. The statute does not give a court discretion akin to the decision of whether to award a statutory fine. However, courts may order less than what the statutes require if necessary to avoid an excessive fine under the Eighth Amendment. The forfeiture of the entire farm was not an excessive fine. The extent and duration of defendant's criminal conduct was not minimal. The drug conspiracy lasted two years, and the farm was integral to the conspiracy. The value of the farm was $245,000 at the time of defendants' arrest, which was roughly equal to the wholesale value of the marijuana that was brought to the farm during the conspiracy. U.S. v. Bieri, 68 F.3d 232 (8th Cir. 1995).xe "U.S. v. Bieri, 68 F.3d 232 (8th Cir. 1995)."
9th Circuit holds order freezing bank fraud defen​dant's assets cannot be modi​fied in criminal case. (500) Defendant was the CEO of a savings and loan that collapsed. The Office of Thrift Supervision filed an ad​ministrative proceeding under 12 U.S.C. 1818, claiming defendant's assets belonged to the bank. The OTS issued restraining orders requiring ap​proval of all expenses greater than $5,000. When defendant was later in​dicted, his lawyers applied to the judge in the criminal proceeding for an order au​thorizing defendant to use his own assets to pay at​torneys fees. The district judge refused, and on ap​peal the 9th Circuit affirmed, holding that the judge in the criminal case had no power to modify the OTS's restraining order. Under §1818, defen​dant could seek judicial review of the restraining or​der in a separate action in which the OTS would be a party. But the district court's authority was limited to taking such steps as appointing counsel under the Criminal Justice Act. U.S. v. Spiegel, 995 F.2d 138 (9th Cir. 1993).xe "U.S. v. Spiegel, 995 F.2d 138 (9th Cir. 1993)."
9th Circuit holds forfeiture provision is mandatory but dis​trict court must still con​sider whether it vi​olates the Eighth Amend​ment. (500) The for​feiture provision of 21 U.S.C. 853 is man​datory leaving the district court no dis​cretion to avoid exces​sively harsh or for​tui​tous applica​tions. The district court, how​ever, has the constitutional responsibil​ity to assure that the forfeiture pro​ceeding does not inflict excessive punishment in vi​ola​tion of the Eighth Amend​ment. In mak​ing this de​termination the court may take into account relevant considerations in​cluding the value of the illegal drugs cultivated on the property, and the nexus between the por​tion of the property actually used to grow the mari​juana plants and the rest of the land. U.S. v. Littlefield, 821 F.2d 1365 (9th Cir. 1987).xe "U.S. v. Littlefield, 821 F.2d 1365 (9th Cir. 1987)."
9th Circuit holds that Continuing Criminal Enterprise forfeiture is mandatory once jury returns verdict. (500) Once the jury returns a special verdict of for​feiture, the judge must or​der such forfeiture, and the judge's refusal to do so here consti​tuted an illegal sentence. The case was re​manded with instructions to order the forfei​ture. U.S. v. Murillo, 709 F.2d 1298 (9th Cir. 1983).xe "U.S. v. Murillo, 709 F.2d 1298 (9th Cir. 1983)."
D.C. District Court denies government motion for sanctions on technical grounds, but considers merits sua sponte. (500) Counsel for third-party claimants in the BCCI criminal forfeiture case filed five successive, virtually identical, L-claims against BCCI’s seized assets. The first four were dismissed seriatim because the clients lacked standing as general creditors. When counsel filed a fifth claim on the same ground, the government sent a polite letter suggesting that the claim be withdrawn. When it was not, the government filed a Rule 11 motion for sanctions against the lawyers. The district court denied the motion on the ground that the government had not complied with the requirement of Rule 11(c)(1)(A) that an unambiguous warning of intention to seek sanctions be provided in advance of filing the motion. The judge nonetheless indicated that, being under no such constraint herself, she intended to consider the merits of the question sua sponte. U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Scarfone), 176 F.R.D. 1 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Scarfone), 176 F.R.D. 1 (D.C.D.C. 1997)."
Louisiana District Court says partial acquittal on substantive charges did not bar criminal forfeiture. (500) Defendants were convicted of mail fraud and RICO violations in connection with their operation of gambling businesses; however, the jury found them not guilty on one count of conducting an illegal gambling business. Defendants argued that the government was estopped from seeking criminal forfeiture of their assets because forfeiture was premised on the assets being the proceeds of illegal gambling and the partial acquittal “resolved [in defendants’] favor the question of whether the [gambling activities in question] were lawful.” The district court disagreed, noting that the forfeitures were based on the mail fraud and RICO convictions. At most, the acquittal was somewhat inconsistent with the guilty verdicts on other counts, but the court observed that such an inconsistency is insufficient either to invalidate the convictions or to raise an estoppel bar to criminal forfeiture. See U.S. v. Powell, 469 U.S. 57, 68 (1985) (concluding that if inconsistent verdicts are reached “principles of collateral estoppel . . . are no longer useful”). U.S. v. Cleveland, 1997 WL 602186 (E.D. La. 1997) (not reported in F.Supp.).

New York District Court finds defendants are jointly and severally liable to forfeit the reasonably foreseeable proceeds of their criminal activity. (500) Defendant Coleman was convicted of conspiring to distribute 1,000 kilograms or more of marijuana, and the court found that a forfeiture money judgment of $1 million was supported by a preponderance of the evidence. In this memorandum and opinion, the Southern District of New York district court considered whether the court may impose joint and several liability on each of the defendants, Coleman and Coleman Commercial Carrier, Inc., for the entire monetary forfeiture judgment. The court noted that criminal forfeiture is an in personam proceeding, unlike civil forfeiture that is in rem. The court found that it was reasonably foreseeable to defendant Coleman that other members of the conspiracy would reap proceeds from his admitted driving of loads of drugs to New York. The corporate defendant, Coleman Commercial Carrier, Inc., was liable as a member of the conspiracy, based on the actions of its high managerial agents. The S.D.N.Y. district court found that because criminal forfeiture is designed to be punitive, requiring coconspirators to forfeit reasonably foreseeable proceeds of their criminal activity furthers this legislative purpose. That the crux of criminal forfeiture is punishment, not recovery of particular property, is supported by the fact that the statute permits the forfeiture of substitute property should the actual proceeds or instrumentalities be unavailable or insufficient. Thus, the coconspirators are liable jointly and severally to forfeit the reasonably foreseeable proceeds of their criminal activity. To hold otherwise, the S.D.N.Y. district court concluded, would encourage strategic behavior on the part of coconspirators to hide funds and thwart the purpose of the criminal forfeiture statute. U.S. v. Coleman Commercial Carrier, Inc., 232 F.Supp.2d 201 (S.D.N.Y. 2002).

North Dakota district court finds that criminal forfeiture statute permitted partial forfeiture of real property. (500) Mother purchased real property for $30,000, and property was deeded to mother and her son as joint tenants. Son lived on property and did maintenance and repairs. Mother visited the property three or four times, but she claimed physical disabilities kept her from visiting the property more often. Son was charged with manufacturing marijuana on the property, and the government sought criminal forfeiture of the property in the indictment against the son. Mother did not have any knowledge of the illegal activity taking place at the property. She timely filed a petition claiming that her son had no interest in the property even though the warranty deed titled the property in both her and her son’s names. The government moved for summary judgment, seeking forfeiture of the entire property based on the theory that she was a nominal owner because the property was always intended to be a gift to her son, and he alone exerted dominion and control over the property. In an ancillary proceeding, the North Dakota district court held that the mother failed to rebut the presumption under Minnesota law that she and her defendant son had undivided equal interests in the property. The court found that she was not a nominal owner of the property, and held that the criminal forfeiture statute permitted partial forfeiture of the property. The court ordered the government to take a fifty percent interest in the property, with the mother remaining a joint tenant of the property. The parties were ordered to attempt to resolve the issue themselves. U.S. v. Wendling, 2005 WL 525554 (D.N.Dak., Feb. 16, 2005).
