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§637 Abatement



4th Circuit holds that civil forfeiture does not abate on death of owner and "relation back" doctrine prevents heirs from being "innocent owners." (637) The personal repre​sen​tative of the owner's estate argued that civil for​feiture un​der 21 U.S.C. §881(a)(b) is primarily pe​nal in nature and should abate on the death of the wrongdoer. The 4th Cir​cuit disagreed, holding that §881 primarily serves reme​dial purposes. Moreover, the court found the relation back doctrine of 21 U.S.C. §881(h) applicable, and held that at the time of the owner's death, the property be​longed to the United States. He therefore had no interest in the property to pass on to his estate or heirs. U.S. v. Walker, 889 F.2d 1317 (4th Cir. 1990).xe "U.S. v. Walker, 889 F.2d 1317 (4th Cir. 1990)."
4th Circuit holds that forfeiture does not abate on death of wrongdoer. (637) During a homi​cide investigation, the police found cash, checks, jewelry and electronic equipment be​longing to the victim of the homicide. The property was forfeited to the government as drug proceeds. On appeal, the 4th Circuit held that since 21 U.S.C. §881 is primarily civil in nature, the forfeiture does not abate on the death of the wrongdoer, so the forfeiture was proper. In re One 1985 Nis​san, 889 F.2d 1317 (4th Cir. 1989), overruled on other grounds by U.S. v. A Parcel of Land, Buildings, Appurtenances and Improve​ments, Known as 92 Buena Vista Avenue, 507 U.S. 111 (1993).

5th Circuit holds that defendant’s estate was not entitled to return of any monies previously paid on forfeiture judgment. (637) This case applied the doctrine of abatement ab initio to restitution and forfeiture orders where a criminal defendant dies while his appeal is pending. Defendant was convicted of arson, mail fraud and money laundering, but he died during the pendency of his appeal. Before his death, defendant paid to the government some sale proceeds in satisfaction of the Preliminary Judgment of Forfeiture, together with interest. The Preliminary Judgment of Forfeiture provided for return of the proceeds only if the defendant prevailed on appeal from criminal conviction. His estate substituted as appellant, and his death abated the entire criminal proceeding. The 5th Circuit held that his death left the defendant as if he had never been indicted or convicted. Thus, the judgment of conviction and sentence, including the order of restitution, was to be vacated and the indictment dismissed. However, the 5th Circuit also held that the government need not return monies paid as part of the Preliminary Judgment of Forfeiture, because the judgment of restitution survived and was not abated by the defendant’s death. U.S. v. Estate of Parsons, 2004 WL 828084 (5th Cir., Apr. 16, 2004).

5th Circuit finds that doctrine of abatement does not apply to fines, forfeitures, and restitution paid prior to death. (637) In 1997, defendant was indicted for arson for burning down a hotel and pavilion he owned in Texas. On appeal, his conviction was vacated and remanded to the district court to determine whether the indictment should be dismissed with or without prejudice. The district court dismissed the indictment without prejudice and denied the defendant’s subsequent motion to reconsider. The government reindicted him for arson, mail fraud, and money laundering, he was again found guilty, and a preliminary judgment of forfeiture for $970,800 was entered. Defendant paid the forfeiture judgment and appealed his conviction. He then died. His estate substituted as appellant and sought the return of the forfeiture judgment paid to the government before the defendant’s death. The Fifth Circuit noted that the general rule is that the death of a criminal defendant pending direct appeal of his conviction abates the criminal proceeding, as it the defendant had never been indicted and convicted. Unpaid fines and forfeitures also abate upon his death. However, the Fifth Circuit held that the doctrine of abatement does not apply to fines, forfeiture, and restitution paid prior to a defendant’s death.  Because he had paid the forfeiture order prior to his death, his estate was not entitled to a return of the payment. U.S. v. Estate of Parsons, 314 F.3d 745 (5th Cir. 2002).
7th Circuit says death of mobster while conviction on appeal did not abate forfeiture. (637) Samuel “Wings” Carlisi, the former boss of all bosses of the Chicago Outfit, was convicted of gambling, racketeering, and other offenses, but died while the case was on appeal. Before his death, he paid a $50,000 fine and contributed a share (along with several co-defendants) of a $137,500 stipulated criminal forfeiture. After he died, Carlisi’s lawyers sought return of the fine and the forfeiture to his estate on the ground that the conviction abated ab initio upon his death because the appeal had not been resolved. The Seventh Circuit said no dice. The conviction was vacated, but the fine was in the nature of time served and was not refundable. The forfeiture was the same, and in any event the forfeiture stipulation provided that none of the contributors were to receive any repayment unless the appeals of all of them were successful. Wings’ surviving cohorts rolled snake-eyes in the 7th Circuit, so his estate was out of luck. U.S. v. Zizzo, 120 F.3d 1338 (7th Cir. 1997).xe "U.S. v. Zizzo, 120 F.3d 1338 (7th Cir. 1997)."
9th Circuit says abatement doctrine does not ap​ply to forfeitures under 21 U.S.C. §881. (637) The government ar​rested an individual following a drug raid at his residence and seized cash during the raid. The cash was forfeited as drug money, pur​suant to 21 U.S.C. §881(a)(6). The in​dividual was later convicted of narcotics and firearms violations but died pending appeal and the judgment and indictment were abated. The surviving spouse sought the seized money, arguing the forfei​ture judgment also abated because of the death. The 9th Circuit rejected the claim, finding that be​cause 21 U.S.C. §881 is primarily civil in nature, the abatement doctrine does not apply. An action only abates if the underlying statute is penal in nature. The relation back provision in §881(h) also operated to vest title of the property in the govern​ment upon commission of the crime. Conse​quently, at the time of the death, the individ​ual did not have title to the property and his estate cannot now obtain title through him. U.S. v. $84,740 Currency, 981 F.2d 1110 (9th Cir. 1992).xe "U.S. v. $84,740 Currency, 981 F.2d 1110 (9th Cir. 1992)."
11th Circuit holds defendant’s death during ap​peal did not abate forfeiture where defendant had stipulated to facts before death. (637) Defen​dant was convicted of dealing guns without a li​cense and the guns were forfeited under a summary judgment or​der. The government's evidence in the sum​mary judgment motion was essentially the same as it had presented at the criminal trial. The defendant ap​pealed both cases, and died while the appeal was pend​ing. The 11th Cir​cuit vacated the criminal convic​tion but af​firmed the forfeiture case. The court stated that when a defendant dies pend​ing appeal, the conviction must be abated along with all civil liability that is based upon that conviction. However, it held that the for​feiture need not be abated here because the de​fen​dant and the govern​ment had stipulated to the facts giving rise to the forfei​ture pro​ceedings. The stipula​tion gave the court of ap​peals the ability to re​view the merits of the ap​peal, and it affirmed the summary judgment order of forfeiture. U.S. v. Schumann, 861 F.2d 1234 (11th Cir. 1988).xe "U.S. v. Schumann, 861 F.2d 1234 (11th Cir. 1988)." 

11th Circuit holds order of civil forfeiture did not abate upon wife’s death, pending her appeal of denial of relief from judgment. (637) Defendant was convicted of drug offenses, and the government filed a civil complaint against his residence claiming that he had cocaine delivered to a cooperating individual at the property. The district court entered a final judgment of forfeiture against Borroto. Protracted litigation followed including an appeal by Estella Borroto, Richard Borroto’s wife, claiming that forfeiture of a $119,000 house, as a result of a sale of 15 kilos of cocaine, violated the Eighth Amendment Excessive Fines Clause. Pending the appeal, however, Estella died. Richard Borroto proceeded to argue that because Estella died pending the appeal on the Excessive Fines issue, the forfeiture of the house should be abated. The court rejected the argument and posited that abatement cases involving criminal defendants have never been applied to civil forfeiture cases under 21 U.S.C. §881(a)(7). Although the court refrained from deciding that the abatement rule should never apply to a civil forfeiture action, the court concluded that there was no reason to apply it in this case. U.S. v. One Parcel of Real Estate at 10380 SW 28th St., ___ F.3d ___, 2000 WL 770157 (11th Cir. 2000).
