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Jacqueline Black

4908 Cape May Ave., San Diego, CA 92107 • (718) 986-5579 • jacquelinerblack@gmail.com


Attached please find a writing sample from my Post-Bar Clerkship at the Office of the Public Defender. The following is a Memorandum of Points and Authorities in Support of a Motion to Set Aside the Information Pursuant to Penal Code 995. At the preliminary examination my client was held to answer on all forty-three counts alleged in the Complaint. My argument twofold: (1) The prosecution failed to establish essential elements of multiple counts of grand theft; and (2) The San Diego court lacks jurisdiction over the alleged offenses that took place in Orange County. 

The names of the parties involved have been substituted. Should you need any additional writing samples please do not hesitate to contact me. 
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STATEMENT OF THE CASE
Mr. Jones was arraigned on November 9, 2009 before the Honorable David Klepper. His felony disposition conference was held on November 20, 2009 where he confirmed his preliminary hearing date previously set. His preliminary hearing was scheduled for November 24, 2009 but that date was vacated with a new readiness conference scheduled for January 22, 2010 and a preliminary hearing to follow on January 27, 2010. That date was vacated with a readiness conference set for April 14, 2010 with a preliminary hearing to follow on April 20, 2010. The preliminary examination was continued again with a new readiness conference set for June 30, 2010 and a preliminary examination to follow on June 17, 2010. That date was vacated with a preliminary examination set for August 31, 2010. That date was vacated with a preliminary examination set for October 25, 2010. From October 25, 2010 through November 5, 2010, his preliminary hearing was held before the Honorable Jane Meza and Mr. Jones was held to answer on Counts One, (PC 182(a)(1) Conspiracy to Commit a Crime ),  Two (PC 115(a) Filing a False Instrument), Three (PC 115(a) Filing a False Instrument), Four (PC 470(d) Forgery of Documents and Items), Five (PC 530.5(a) ), Six (PC 182(a)(1) Conspiracy to Commit a Crime), Seven (PC 115(a) Filing a False Instrument), Eight (PC 115(a) Filing a False Instrument), Nine (PC 470(d) Forgery of Documents and Items), Ten (PC 470(d) Forgery of Documents and Items), Eleven (PC 530.5(a) Using the Personal Identifying Information of Another), Twelve (PC 182(a)(1) Conspiracy to Commit a Crime), Thirteen (PC 470(d) Forgery of Documents and Items), Fourteen (PC 182(a)(1) Conspiracy to Commit a Crime), Fifteen (PC 115(a) Filing a False Instrument), Sixteen (PC 182(a)(1) ), Seventeen (PC 115(a) Filing a False Instrument), Eighteen (PC 182(a)(1) Conspiracy to Commit a Crime), Nineteen (PC 115(a) Filing a False Instrument), Twenty (PC 115(a) Filing a False Instrument), Twenty-one (PC 115(a) Filing a False Instrument), Twenty-two (PC 530.5(a) ), Twenty-three (PC 182(a)(1) Conspiracy to Commit a Crime), Twenty-four (PC 115(a) ), Twenty-five (PC 115(a) Filing a False Instrument), Twenty-six (PC 530.5(a) ), Twenty-seven (PC 487(a) Grand Theft of Personal Property), Twenty-eight (PC 487(a) Grand Theft of Personal Property), Twenty-nine (PC 487(a) Grand Theft of Personal Property), Thirty (PC 487(a) Grand Theft of Personal Property), Thirty-one (PC 487(a) Grand Theft of Personal Property), Thirty-two (PC 487(a) Grand Theft of Personal Property), Thirty-three (PC 487(a) Grand Theft of Personal Property), Thirty-four (PC 487(a) Grand Theft of Personal Property), Thirty-five (PC 487(a) Grand Theft of Personal Property), Thirty-six (PC 487(a) Grand Theft of Personal Property), Thirty-seven (PC 487(a) Grand Theft of Personal Property), Thirty-eight (PC 487(a) Grand Theft of Personal Property), Thirty-nine (PC 487(a) Grand Theft of Personal Property), Forty (PC 487(a) Grand Theft of Personal Property), Forty-one (PC 487(a) Grand Theft of Personal Property), Forty-two (PC 487(a) Grand Theft of Personal Property), and Forty-three (PC 487(a) Grand Theft of Personal Property) of the Complaint. His arraignment is scheduled for November 29, 2010 at 1:30 p.m. in Department 11. 


STATEMENT OF FACTS


The following information is taken in part from the police reports and the preliminary hearing in this case.  Mr. Jones does not stipulate to any facts in the police reports and reserves the right to present contradictory evidence at the hearing in this matter.

Count 27: John Brown: John Brown was introduced to Daniel Jones through his friend, Joe Simpson. (R.T.P. 341, L 10-12) According to Mr. Brown, he was impressed with Jones and spoke with him regarding investment opportunities. (R.T.P. 341, L 18-24) In January of 2006, Mr. Brown decided to refinance his house. (R.T.P. 342, L 18-19) In January 2006, as a result of the refinance, Mr. Brown gave $75,000 to Mr. Jones to invest and kept $25,000 for himself. (R.T.P. 344, L 1-5) According to Mr. Brown, he was to make $36,000 profit on the $75,000 investment. (Pros. Disc. 2277-2280) According to Mr. Brown, Jones had a program wherein individuals had the ability to secure a home mortgage that would not otherwise be able to qualify. (Pros. Disc. 2277-2280) In order to facilitate the loan, investors gave Mr. Jones money in exchange for repayment with interest at the end of the loan period. (Pros. Disc. 2277-2280) Mr. Brown decided to participate in the program and made a series of investments with Mr. Jones. (Pros. Disc. 2278) All of the transactions took place in Temecula, CA. (Pros. Disc. 2278) On May 15, 2006, Mr. Brown invested $15,000 and was paid $23,700 on September 3, 2006. (R.T.P. 345,m 1-6) On May 23, 2006, Mr. Brown invested $6,500 and was paid $10,000 on July 24, 2007. (R.T.P. 345, L 12-15) On October 23, 2006, Mr. Brown invested $1,600 and was paid $3,100 on February 5, 2007. (R.T.P. 344, L 19-23) On October 23, 2006 Brown invested $1,400 and was paid $2,600 on February 16, 2007. (R.T.P. 344, L24-27; FBI P2, L 13-17) Mr. Brown and Mr. Jones signed a series of straight notes indicating these first four investments were repaid as promised.  


In September of 2009 Mr. Brown met with the FBI. (R.T.P. 344, L 24-25) Although he told the FBI investigator he didn’t receive  a return on investments made after October 2006, he later admitted he received multiple payments from Mr. Jones. (R.T.P. 346, L 17-26) Between November 2006 and February 2007, Mr. Brown met with Mr. Jones numerous times to receive payments at a Carl’s, Jr., in Escondido, CA. (R.T.P. 347, L 8-13; R.T.P. 356, L 1) Mr. Brown estimates they met approximately ten times with him receiving anywhere from $2,000 to $6,000 per meeting. Mr. Brown estimates he received upwards of  $50,000 total. (R.T.P. 347, L 12-19) In addition, despite being out of work during this period, Mr. Brown spent approximately $30,000-$50,000 remodeling his home. (R.T.P. 356, L 12-15) According to Mr. Brown, he depended on the cash payments from Mr. Jones to remodel his home. (R.T.P. 357, L 10-13) 


Despite his claim that Mr. Jones owed him money, Mr. Brown decided to invest an additional $75,000 with him in the summer of 2007. (R.T.P. 358, L 27-28; R.T.P. 360, L 2-7)  

Count 28: Brad Wilson: Mr. Wilson learned of Mr. Jones through Joe Morales. (R.T.P. 804, L 9-14) Mr. Wilson initiated contact with Mr. Jones. (R.T.P. 805, L 3-15) After calling Mr. Jones regarding an investment opportunity, the two met at a Red Lobster in Brea, CA. (R.T.P. 842, L 25-27) It was Mr. Wilson’s understanding that he would provide money upfront to help people close escrow accounts—once the escrow closed, he was to receive his initial investment plus interest. (R.T.P. 805-6, L 26-1) According to Mr. Wilson, he invested $5,000 with Mr. Jones. (R.T.P. 806, L 4-5) Approximately two months after that initial investment, Mr. Wilson invested an additional $1,000 with Mr. Jones in exchange for a check for $3,500. (R.T.P. 807, L 4-5) When Mr. Wilson tried to deposit the check it was returned due to insufficient funds. (R.T.P. 807, L15) Mr. Wilson did not retain any records regarding these investments that he made with Mr. Jones. (R.T.P. 843, L 17-19) DAI Libassi didn’t check Mr. Wilson’s bank records to verify whether any corresponding cash withdrawals existed. (R.T.P. 843, L 23-28) 

Count 29: Niel Quin: Niel Quin was introduced to Mr. Jones in 2006 through a friend and fellow investor Jeff Vale. (R.T.P. 365, L 24-25) Mr. Quin decided to invest with Mr. Jones based on recommendations from Mr. Vale. (Pros. Disc. 23157-23160) Mr. Jones met with Mr. Quin at his car wash in Fullerton to discuss an investment opportunity. (R.T.P. 366, L 5-6) According to Mr. Quin, he received some payments from Mr. Jones on his investments. (R.T.P. 370, L 9-11) When Mr. Quin stopped receiving payments he confronted Mr. Jones. (R.T.P. 370, L 18-19) Mr. Jones then informed Mr. Quin that he had to restructure his business and was not accepting any more money for investments. (R.T.P. 370, L 21-28) According to Mr. Quin, all of the transactions took place in Orange County. (R.T.P. 371, L 19-21; R.T.P. 372, L 2-4) Despite being a business man, Mr. Quin failed to memorialize the terms of their agreement in writing. (Pros. Disc. 23157-23160)

Count 30: Patrick Erickson:  Patrick Erickson has been a fried of Mr. Jones since childhood. (R.T.P. 697, L 15-16) Mr. Erickson was aware that Mr. Jones had been to jail. (R.T.P. 697, L 22-24) Shortly after his father passed away in February of 2007, Mr. Jones approached Patrick Erickson and his siblings about selling their family home. (R.T.P. 698, L 16-21) Mr. Jones offered all of the siblings an opportunity to take the proceeds from the sale and invest the money. (R.T.P. 754, L 12-16)  Some of the siblings opted to receive their shares upfront instead of reinvesting with Mr. Jones. (R.T.P. 754, 17-18) Once the house had been sold, Patrick Erickson decided to invest his share with Mr. Jones. (R.T.P. 700, L 14-17) According to Patrick Erickson, he was to receive $1,200 per month in exchange for his investment of $93,000. (R.T.P. 700, L 21-24) In February of 2008, the first payment was received as expected. (R.T.P. 754, L 26-28) The next month, Patrick Erickson received $800 from Jones. (R.T.P. 755, L 1-2) In April of 2008, Patrick Erickson received $500 from Mr. Jones. (R.T.P. 755, L 3-4) According to Patrick Erickson, these three payments were the only payments that he received from Mr. Jones. (R.T.P. 755, L 23-28) Patrick Erickson never provided any record of these transactions. (R.T.P. 761, L 27-28) Despite Mr. Erickson’s statement, he received and deposited a check from Mr. Jones for $5,000 dated December 14, 2007. (Pros. Disc. 18070) In addition, Patrick Erickson received a check from Mr. Jones dated June 11, 2008 for $1,700. (Pros. Disc. 17119) Later that year, Mr. Erickson received a check from Mr. Jones dated November 19, 2008 for $500. (Pros. Disc. 17111) FBI agent Dudley did not question Mr. Erickson regarding any of the payments made by Mr. Jones. (R.T.P. 357, L 12-14) 

Count 31: Walter Cumella: Walter Cumella was introduced to Mr. Jones through another investor and friend by the name of John Brown. (R.T.P. 705, L 5-7) Mr. Cumella worked as an accountant after retiring from the Los Angeles County Sheriff’s Department. (R.T.P. 704, L 19-25) According to FBI Agent Dudley, Mr. Cumella only met with Mr. Jones outside of San Diego County. (R.T.P. 763, L 12-14) Mr. Cumella made a series of investments with Mr. Jones beginning in May of 2007. (R.T.P. 707, L 21-28) In May of 2007, Mr. Cumella invested $14,000 and received a return of $19,000. (R.T.P. 707, L 21-23) According to Mr. Cumella, despite not receiving a return on his investments, he continued to invest money with Mr. Jones. (R.T.P. 707, L 23-28) 

Count 32: John Keane: Mr. Keane has a real estate license. (R.T.P. 768, L 7-9) In addition, Mr. Keane has split commissions in real estate transactions worked on with Mr. Jones. (R.T.P. 768, L 12-15) In May of 2007, Mr. Keane decided to invest with Mr. Jones. (R.T.P. 768, L 18-21) Mr. Keane invested $10,000 with Mr. Jones and received $12,000 in return. (R.T.P. 768, L 22-27) Thereafter, Mr. Keane made a series of investments with Mr. Jones that had not been paid. (R.T.P. 769, L 21-24) Despite not being paid on numerous investments, Mr. Keane signed an escrow instruction on a refinance paying Mr. Jones over $124,000. (R.T.P. 770, L 1) According to Mr. Keane, the investments he made involved Mr. Jones packaging a series of properties and selling them on Wall Street. (R.T.P. 770, L 21-23) Mr. Keane, who worked in the real estate business, did not think that there was anything odd about these transactions. (R.T.P. 770, L 26-28) 

Count 33: Theresa Erickson: Theresa Erickson is Patrick Erickson’s sister and has also known Mr. Jones since childhood. (R.T.P. 720, L 20-21) Once the family house had been sold, Ms. Erickson received a deposit from the sale of the house in the amount of $92,054.87. (R.T.P. 723, L 21-25) Thereafter, Ms. Erickson decided to invest $35,000 of those proceeds with Mr. Jones. (R.T.P. 725, L 12-15) Ms. Erickson was subsequently provided with a straight note that this investment was secured by a property located in Aliso Viejo, California. (R.T.P. 725, L 24-26) According to Ms. Erickson, her investment was being used to assist people with bad credit secure a down payment for a house. (R.T.P. 726, L 1-4) According to Ms. Erickson, she understood that the investment was to be used in the facilitation of buying real estate. (R.T.P. 775, L 10-12) As part of the investment, Ms. Erickson was to receive monthly payments from Mr. Jones. (R.T.P. 726, L 5-7) According to Ms. Erickson, she received payments for a total of four months. (R.T.P. 726, L 15-16) 


In June of 2007, Mr. Jones informed Ms. Erickson that Sam Nixon wanted to buy the family home. (R.T.P. 773, L 1-3) After the house was sold, Ms. Erickson continued to live in the house, even though her family no longer owned the house. (R.T.P. 775, L 16-21) While living in the house, Ms. Erickson did not pay any rent. (R.T.P. 775, L 22-23) Despite thinking this was “odd,” she never sought out Sam Nixon or offered to pay him any rent. (R.T.P. 775, L 26-28) She was evicted two and a half years later. (R.T.P. 777, L 2-6) Ms. Erickson did not pay any rent during that entire period. (R.T.P. 777, L 2-6) 

Count 34: Brian McKay: Mr. McKay lives in Plano, Texas. (R.T.P. 844, L 2-3) Mr. McKay is employed as a pricing manager for a mutual funds company. (R.T.P. 844, L 7-9) Mr. McKay learned of Mr. Jones through Derek Evans, who was a friend of William Erickson. (R.T.P. 808, L 12-15) All of Mr. McKay’s correspondence with Mr. Jones was over phone or email. (R.T.P. 844, L 23-24) Mr. McKay invested with Mr. Jones from August 2007 until July 2009. (R.T.P. 808, L 23) According to Mr. McKay, the investments were used to provide homebuyers with cash to close escrow. (R.T.P. 809, L 2-5) Once the loan funded, Mr. McKay would be paid his initial investment plus interest. (R.T.P. 809, L 6-8) According to Mr. McKay, he initially invested $3,000 with Mr. Jones. (R.T.P. 845, L 4-10) Mr. McKay did not have any formal written contract with Mr. Jones. (R.T.P. 845, L 23-27) Despite not being paid, Mr. McKay wanted to participate in an investment involving the purchase of a home in April of 2009. (R.T.P. 846, L 3-11) At some point, Mr. Jones informed him that he was unable to pay on the investment because the real estate market was collapsing and Wall Street was no longer buying the loans. (R.T.P. 847, L 4-10) 

Count 35: Sarah Morgan & Amanda Podmore: In January of 2008, Ms. Morgan was introduced to Mr. Jones through William Erickson. (R.T.P. 815, L 6-9) Ms. Morgan and her partner Ms. Podmore met Mr. Jones at his Costa Mesa office and agreed to invest with him. (R.T.P. 815, L 21-28) According to Ms. Morgan, their investment was used to close escrows and would be returned with interest at the end of the term. (R.T.P. 816, L 1-5) According to Ms. Morgan, they invested $75,000 in exchange for $5,400 per month. (R.T.P. 816, L 22-26) Ms. Morgan received the payments as expected until May 2008. (R.T.P. 816, L 22-26) All of the payments were either in cash or a cashier’s check. (R.T.P. 817, L 5) At some point thereafter, Mr. Jones informed Ms. Morgan that he had lost the remainder of the money because of the downturn in the economy. (R.T.P. 817, L 12-14) In early 2009, Ms. Morgan decided to invest an additional $2,000 with Mr. Jones based on recommendations from William Erickson. (R.T.P. 817, L 21-23) In exchange for the $2,000 Ms. Morgan received a check for $8,000. (R.T.P. 817, L 25-26) The check was returned due to insufficient funds in the account. (R.T.P. 818, L 27-28) 

Count 36: Daniel Fabiani: Mr. Fabiani was referred to Mr. Jones though Marc Moore. (R.T.P. 730, L 1-2) According to Mr. Fabiani, he invested a portion of $1,600 with Mr. Jones in March of 2008 as part of a real estate transaction. (R.T.P. 731, L 8-28) The investment paid off as promised. (R.T.P. 732, L 8) According to Mr. Fabiani, he experienced some success investing with Mr. Jones. (R.T.P. 778, L 1-2) Mr. Fabiani was a full time college student during the investment period. (R.T.P. 729, L 17-18) According to Mr. Fabiani, he invested a total of $26,000 with Mr. Jones over a short period of time. (R.T.P. 778, L 3-8) (Email from Moore to Jones detailing all of the deals that he has currently done for him-- Pros. Disc. 2139) 

Count 37: Marc Moore: Marc Moore was a college student at Berkeley. (R.T.P. 735, L 20-21) Mr. Moore decided to invest with Mr. Jones in March of 2008. (R.T.P. 737, L 9-11) Mr. Moore met Mr. Jones at a Togo’s in Brea and invested  $3,500. (R.T.P. 737, L 9-26) This initial investment was repaid. (R.T.P. 740, L 2) Thereafter Mr. Moore invested an additional $950 and was repaid as promised. (R.T.P. 740, L 23-26) According to Mr. Moore, all of the payments he received were in cash. (R.T.P. 782, L 2-5) According to Mr. Moore, he invested a total of $5,000 with Mr. Jones. (R.T.P. 783, L 4-6) Of that $5,000 total, Mr. Moore does not know how much remains outstanding. (R.T.P. 783, L 7-9) 

Count 38: Steve O’Reilly: Mr. O’Reilly had known Mr. Jones since high school. (R.T.P. 819, L 21) In March of 2008, Mr. O’Reilly made a series of investments with Mr. Jones and all paid off as anticipated. (R.T.P. 420, L16-19)Thereafter, Mr. O’Reilly then invested an additional $14,000 with Mr. Jones. (R.T.P. 820, L 26) In exchange he received a $20,500 check which was returned due to insufficient funds in the account. (R.T.P. 823, L 21) Mr. O’Reilly was unable to provide any record of their agreement, or evidence the money was never repaid. (R.T.P. 851, L 8-16) 

Count 39: Michael Morris: Mr. Morris worked with Mr. Jones at Innovative Mortgage Capital (hereinafter “IMC”). (R.T.P. 746, L 18-21) In January of 2008, IMC stopped funding loans. (R.T.P. 785, L 1) According to Mr. Morris, IMC closed because of the declining real estate market. (R.T.P. 785, L 6) After IMC closed, Mr. Morris and Mr. Jones worked at another mortgage company together. (R.T.P. 785, L 17-19) It was at this point that they began discussing investment opportunities. (R.T.P. 785, L 20-22) According to Mr. Morris, these deals involved helping home buyers cover their closing costs. (R.T.P. 785, L 23-27) Mr. Morris first invested $5,000 with Mr. Jones and received $8,000 in return. (R.T.P. 786, L 12-16) Thereafter, he made additional investments with Mr. Jones but never received a return. (R.T.P. 786, L 22-28) Mr. Morris never signed any documentation detailing the agreement with Mr. Jones. (R.T.P. 750, L 9-10)

Count 40: Maria Jackson: According to Ms. Jackson, she met with Mr. Jones and Mr. Morales at some point in 2008. (R.T.P. 825, L 19-21) Ms. Jackson agreed to invest $30,000 with Mr. Jones in order to help her friend, Sam Nixon recoup money from an investment. (R.T.P. 825, L 15-18) According to Ms. Jackson, she made out two separate checks to two different people at Mr. Jones’s request. (R.T.P. 826, L 15-25) Ms. Jackson purchased two cashier’s checks, one to Nadya Abdelfattah for $13,000 and another to Felix Wilcots for $17,000. (Pros. Disc. 24319-24321) Ms. Jackson has no documentation of her alleged agreement with Mr. Jones. (R.T.P. 852, L 21-24) 

Count 41: Lauri Andreas: According to Ms. Andreas she invested $21,000 with Mr. Jones in order to assist third parties purchase homes. (R.T.P. 830, L 12-15) Once the escrow closed, Ms. Andreas was to receive her initial investment of $21,000 with $6,000 interest. (R.T.P. 830, L 12-15) Mr. Jones gave her a check for $27,000 dated September 1, 2008. (R.T.P. 831, L 24-28) Ms. Andreas deposited the check on September 5, 2008 and it was returned due to insufficient funds in the account. (R.T.P. 832, L 9-12) Thereafter Ms. Andreas gave Mr. Jones her account number and Mr. Jones made a series of cash deposits into her account. (R.T.P. 832, L 2-5) According to Ms. Andreas, Mr. Jones deposited $5,450 into her account. (R.T.P. 833, L 14-17) Ms. Andreas has no documentation of a formal agreement with Mr. Jones. (Pros. Disc. 24322-24324) 

Count 42: Steve Manning:
Mr. Manning is employed as a real estate broker. (R.T.P. 833, L 28) Mr. Manning was introduced to Mr. Jones through Danielle DiMango. (R.T.P. 843, L 5-6)  According to Mr. Manning, his investments would be used to close escrow accounts. (R.T.P. 835, L 13-18) Based on Mr. Manning’s training and experience in the real estate industry, these investments made sense to him. (R.T.P. 855, L 9-14) In September and October of 2009 Mr. Manning made a series of investments with Mr. Jones. (Pros. Disc. 24334-24335) Although none of the deals had funded, Mr. Manning agreed to invest an additional $10,000 with Mr. Jones in exchange for one final $30,000 payment covering all his previous investments. (R.T.P. 855, L 21-23) The $30,000 payment was due on November 6, 2009. (Pros. Disc. 24336) On November 6, 2009 Mr. Jones was in San Diego County Jail. (R.T.P. 855, L 25-27) 

Count 43: Danielle DiMango: Ms. DiMango is employed as a real estate agent. (R.T.P. 839, L 20) According to Ms. DiMango, she agreed to enter into a short-sale escrow deal and invest $3,200 in exchange for $5,900 at the end of a two-week period. (R.T.P. 840, L 8-12) Thereafter, she invested $1,000 with an expected return of $15,000. (R.T.P. 841, L 5-7) According to Ms. DiMango, despite not receiving any payments from Jones, she referred her friend, Mr. Manning to Jones. (R.T.P. 841, L 21-26) Ms. DiMango made no attempt to cash the $5,900 check she received from Mr. Jones until he was arrested for the current offense. (R.T.P. 842, L 3-6) 

POINTS AND AUTHORITIES
Penal Code section 995 states that an "[i]nformation shall be set aside by the court in which the defendant is arraigned, upon his motion, in either of the following cases…”:  

(2) If it is an Information: 

    (a)
that before the filing thereof the defendant had not been legally committed by a magistrate, and;

    (b)
that the defendant had been committed without reasonable or probable cause."  (Cal. Pen. Code § 995.)

Timely filing of the information gives the superior court jurisdiction to try the defendant, unless the defendant successfully moves to set the information aside under Penal Code section 995 for illegal commitment.  (People v. Nation (1952) 108 Cal.App.2d 829, 831.)


II.

THE EVIDENCE PRESENTED AT THE PRELIMINARY EXAMINATION WAS LEGALLY INSUFFICIENT TO HOLD THE DEFENDANT TO ANSWER FOR COUNTS TWENTY-SEVEN THROUGH FORTY-THREE
     The proper standard for a trial court's review of evidence previously presented to the magistrate, when a defendant challenges the legal sufficiency of the evidence pursuant to a Penal Code section 995 motion, is that of a reasonable man holding a strong suspicion that the accused is guilty.  "Reasonable or probable cause in (Pen. Code § 995) means such a state of facts as would lead a person of ordinary caution or prudence to believe, and conscientiously entertain a strong suspicion of the guilt of the accused." (People v. Nagle (1944) 25 Cal. 216, 222; see also Ortega v. Superior Court (1982) 135 Cal.App. 3d 244, 256; [Malleck v. Superior Court (1956) 142 Cal.App.2d 396; Rideout v. Superior Court (1967) 67 Cal.2d 471].) "It is the duty of this court to discard as unreasonable inferences which derive from guesswork, speculation or conjecture." (Willens v. Superior Court (1971) 19 Cal.App.3d 356.) "If the evidence shows that it is as probable that the defendant did not commit the crime as that he did, it is insufficient evidence to support a bindover and a Penal Code § 995 motion should be granted."  (Malleck v. Superior Court, supra, at 402.)

The defendant is charged in counts twenty-seven through forty-three with violations of Penal Code section 484 (Grand Theft of Personal Property). CALCRIM 1800 sets forth the elements of grand theft under PC §484. It requires that the prosecution prove that a defendant, (1) took possession of property owned by someone else; (2) took the property without the owner’s consent; (3) intended to deprive the owner of the property permanently at the time he took it; and (4) he took the property and kept it for a period of time. In the instant case, the prosecution is unable to prove that the defendant took the property without the owners’ consent or that he intended to permanently deprive the owners of their property. As such, two of the fundamental elements of the offenses have not been made out and Mr. Jones was improperly bound over as to the grand theft charges. 
A.
The Prosecution Failed to Establish that Mr. Jones Took the Property Without the Owner’s 
Consent

In the instant case, the prosecution failed to establish that the defendant took the property without the owner’s consent. If the property was taken with the owner’s free and voluntary consent, then one of the fundamental elements of Penal Code §484 has not been made out and no theft has occurred. Cal. Pen. Code §484; People v. Davis (1998) 19 Cal. 4th 301, 305; People v. Brock (2006) 143 Cal. App. 4th 1266, 1274; see also People v. Magallanes (2009) 173 Cal. App. 4th 529, 535 [“Absent a felonious taking of property, the crimes of theft…do not occur.”] For each instance of alleged misconduct, Mr. Jones was given the property by the owner. In fact, many of the alleged “victims” sought out Mr. Jones looking to invest and referred friends and family members to Mr. Jones. 

For example, William P. Erickson had invested with Jones from February of 2006 through July of 2009. William, Patrick and Theresa Erickson invested the proceeds from the sale of their family home with Jones in the summer of 2007. Theresa and Patrick Erickson invested with Mr. Jones based on their longstanding relationship with him and the success of their brother’s investments. If Theresa or Patrick Erickson had not been paid, it is highly unlikely their co-investor and brother William Erickson would have continued to refer clients to Mr. Jones over six months later. William Erickson and Derek Evans referred Brian McKay (Count 34) to Mr. Jones. In fact, as late as January of 2008, William Erickson referred Sarah Morgan and Amanda Podmore (Count 35) to Mr. Jones. 

In addition, there is significant documentary evidence suggesting that Patrick Erickson received more money from Mr. Jones then previously indicated. Despite telling investigators he only received three payments from Mr. Jones, there are numerous checks from Mr. Jones to Mr. Erickson issued between December 2007 and December 2008. (Pros. Disc. 18070, 17119, 17111, 17001)

In addition to the Ericksons, many other alleged “victims” initiated contact with Mr. Jones and referred friends and family. Marc Moore (Count 37), Daniel Fabiani (Count 36) and Brad Wilson (Count 28) were all mutual friends of Joe Morales and sought out Mr. Jones. In fact, After Mr. Moore learned of Mr. Jones, he immediately referred Mr. Fabiani.  Danielle DiMango (Count 43) referred Steve Manning (Count 42). Mr. Quin (Count 29) was referred to Mr. Jones by Jell Vale, long-time friend of Joe Simpson. 

Mr. Jones not only had each victim’s consent, but they were so satisfied with their investments they referred their friends and family to Mr. Jones. These people were making money. In addition, Mr. Jones did not coerce any of these people into making investments. The majority of the alleged “victims” sought out Mr. Jones. 

Furthermore, while the prosecution claims Mr. Jones manipulated these investors and stole their money, many of the alleged “victims” made multiple investments with Mr. Jones over a period of time. While many claim dissatisfaction years later, out of the sixteen victims, only Steve O’Reilly (Count 38) reported the incident to the police. This further debunks the prosecution’s argument—while many “victims” now claim they are owed money after being contacted by the prosecution, the truth of the matter is that these people were satisfied with their investments and continued to invest with Mr. Jones over a period of years. If all of these people were so dissatisfied with their investments at the time or were actually out the amount of money they now claim, they would have reported the incident to police. For example, John Brown testified that Mr. Jones manipulated him with the promise of high returns “like a carrot in front of a jackass” and failed to pay him the money he was promised. Despite his current allegations, Mr. Brown then admitted Mr. Jones had paid him anywhere from $20,000 to $60,000 over a 4 month period alone. In addition, Mr. Brown then invested an additional $75,000 with Mr. Jones, months after Mr. Jones allegedly stopped paying him. Had Mr. Jones failed to pay, Mr. Brown, among others, would not have continued to invest sizeable amounts of money. This further illustrates that these victims’ claims are without merit.

B.
The Prosecution Failed to Establish Mr. Jones Intended to Permanently Deprive the Owners 
of Their Property  

Furthermore, the prosecution has failed to establish that Mr. Jones had the intent to permanently deprive each owner of the property, or a major portion of the property’s value or enjoyment. (People v. Avery (2002) 27 Cal.4th 49, 57-58.) In order to establish a claim of grand theft, the prosecution must establish that the defendant acted with the “specific in tent to deprive the owner of his property wholly and permanently.” (People v. Walther (1968) 263 Cal.App.2d 310, 317; See also People v. Torres (1962) 201 Cal.App.2d 290, 294.) If the defendant intends to return the property within a reasonable time, this constitutes a defense to larceny. “In determining what is a reasonable time, much depends upon the nature of the property and its expected useful life, for to deprive the owner of the property for so long a time that he has lost a ‘major portion of the economic value’ is to deprive him for an unreasonable time. It is one thing to take another’s fresh strawberries with the intent to return them two weeks later, another thing to take his diamond ring with a like intention.” (Avery, supra, 27 Cal.4th  at 57,  quoting 2 LaFave & Scott, Substantive Criminal Law, Crimes Relating to Property (1986) §8.5 p. 361.) The intent to permanently deprive is satisfied by “the intent to deprive temporarily but for an unreasonable time so as to deprive the person of a major portion of its value or enjoyment.”  (Avery, supra, 27 Cal.4th at 58.) 

The vast majority of the alleged victims received returns on their investments with some receiving significant returns. Despite claiming they received little or no payments, most of the “victims” made a series of cash investments with Mr. Jones. In addition, many of these “victims” received significant returns on their investments. For example, Mr. Brown (Count 27) received a $23,700 return on an investment of $15,000. This was only one of multiple investments repaid with interest. (Pros. Disc. 2278) By Brown’s own account ,he received anywhere from $20,000 to $60,000  as a return on his investments over a four month period. (R.T.P. 347, L 12-19) John Keane (Count 32) received over $50,000 from Mr. Jones in the summer of 2007 alone. (Pros. Disc. 2149) Mr. Quin (Count 29) received over $30,000 profit within the first few weeks of investing with Mr. Jones. (Pros. Disc. 23158) Of the fifteen counts of grand theft, four victims (Maria Jackson, Steve Manning, Danielle DiMango and Brad Wilson) allegedly received no return on their investments. Despite these claims, in each case, there is little evidence to corroborate the amount of outstanding debt or even the existence of an agreement. 


According to Maria Jackson (Count 40), she invested $30,000 with Mr. Jones and did not receive any return. In Ms. Jackson’s case, there is little evidence to indicate she invested any money with Mr. Jones. By her own account, she made out two separate checks to two different people, neither of whom were Mr. Jones. Maria Jackson obtained two cashier’s checks, one to Nadya Abdelfattah for $13,000 and another to Felix Wilcots or $17,000. (Pros. Disc. 24319-24321) While the prosecution alleges that these people were also clients of Mr. Jones, no discovery has been turned over regarding either Ms. Abdelfattah or Mr. Wilcots. In addition, Ms. Jackson has made no statement regarding her knowledge of either Ms. Abdelfattah or Mr. Wilcots. In the event Ms. Jackson issued the checks at the direction of Mr. Jones, there was no written record of the agreement. (R.T.P. 852, L 21-24) 
Steve Manning (Count 42) and Danielle DiMango (Count 43) also allege they did not receive any return on their investments. However, each only tried to cash the checks Jones had given them after he had been incarcerated. (R.T.P. 855, L 25-27; R.T.P. 842, L 3-6) Mr. Manning signed a promissory note in which Mr. Jones was to pay $30,000 by November 6, 2009. (Pros. Disc. 24336) However, at the time that note became due Mr. Jones was in San Diego County Jail. (R.T.P. 855, L 25-27) Mr. Jones was unable to make the payment as promised due to the fact that he was incarcerated for the current offense. Likewise, Danielle DiMango, only attempted to cash the checks she received from Mr. Jones after he had been arrested. (R.T.P. 842, L 3-6)
As for Brad Wilson, he sought out Mr. Jones looking to invest. According to Mr. Wilson, the first time he met Mr. Jones, he gave him $5,000 in cash without receiving any sort of receipt or contract explaining the investment. (R.T.P. 806, L 4-5; Pros. Disc. 23135) Even if Mr. Wilson withdrew $5,000, there is no evidence to suggest he gave it to Mr. Jones, or that he never received a cash payment in return. According to Mr. Wilson, he was to receive $10,000 for his initial investment. Despite not being paid, Mr. Wilson then invested an additional $1,000 but conveniently failed to document the agreement. (R.T.P. 807, L 4-5) The only evidence suggesting that Mr. Jones owed Mr. Wilson money was a returned check from Mr. Jones for $3,500. (Pros. Disc. 23136) There is no documentation establishing the actual amount Mr. Wilson invested, or that no cash payment was received. (R.T.P. 843, L 17-19) 

 Furthermore, of the investors that received returns, a many had sophisticated knowledge of the real estate business and an understanding of the investments. Each of the alleged “victims” interviewed, described their investments as a similar transaction in which they provided money upfront to close escrow accounts. Once the escrow closed on the deal, each of the investors were to be paid back their principal with interest. Because each of the investors received payment once the deal closed, in order to receive a return, the deal had to go through. This is a situation in which multiple professionals took it upon themselves to invest with Mr. Jones. Each understood their repayment was contingent on the closing of the deal and the state of the real estate market. Almost all of them received some success with their investments and many referred friends. Every person who invested with Mr. Jones had knowledge of the nature of the transactions and was fully aware of the risks involved.


For example, Michael Morris (Count 39) has worked in the mortgage industry for approximately 12 years. At the time he was interviewed by the FBI, Morris was working as an asset manager at a foreclosure company. (Pros. Disc. 24480) Prior to working as an asset manager, Mr. Morris had his own company, Southcoast Mortgage Bankers. In fact, Mr. Morris hired Mr. Jones to work for him. After his company closed Mr. Morris worked with Mr. Jones at IMC. (R.T.P. 746, L 18-21) In January of 2008, IMC stopped funding loans. (R.T.P. 785, L 1) According to Mr. Morris, IMC closed because of the declining real estate market. (R.T.P. 785, L 6) After IMC closed, Mr. Morris and Mr. Jones worked at another mortgage company together. (R.T.P. 785, L 17-19) It was at this point that they began discussing investment opportunities. (R.T.P. 785, L 20-22) According to Mr. Morris, the transactions seemed like a legitimate investment program. At some point during the summer of 2008 Morris decided to invest with Jones. His initial investment returned as expected. Thereafter, Morris invested additional money with Jones that was not repaid. Mr. Morris never signed any documentation detailing an agreement with Mr. Jones. (R.T.P. 750, L 9-10) By Mr. Morris’ own account, the company worked at with Jones closed in January of 2008 due to the declining real estate market. Mr. Morris understood the risks involved with this type of investment and decided to take a chance anyway. This is supported by the fact that Mr. Morris never alerted the authorities regarding his investments. It was only after being sought out by the FBI years later that Mr. Morris now claims Mr. Jones owes him money. 

In addition, John Keane (Count 32), Steve Manning (Count 42) and Danielle DiMango (Count 43) all worked in the real estate industry. John Brown has even split commissions with Mr. Jones. These investors were knowledgeable in the business and understood the changes in the market that were occurring from 2007 through 2009. Despite the decline in the real estate market, Manning and DiMango invested with Mr. Jones as late as Fall of 2009. Furthermore, neither received a return because Mr. Jones was already incarcerated at the time payment was due. 

Furthermore, the vast majority of the “victims” in this case were professionals and had some cursory knowledge of the real estate industry, through either owning their own business or home. For example, John Brown (Count 27) feigned ignorance as to the nature of the transactions, despite having purchased two homes. As a homeowner twice over, Mr. Brown is familiar with the purpose of an escrow account and the nature of the transactions. Mr. Cumella was an accountant who made numerous investments with Mr. Jones. Despite making seven different investments, Mr. Cumella only executed a straight note on one of them. (Pros. Disc. 2140-2141) 

Many of these investors claimed their investments were not repaid when the real estate market fell apart. Despite their varying degrees of real estate knowledge, each victim decided to invest knowing that their returns were contingent on the state of the mortgage industry. Even in the event some of these people did not receive all of their money, it cannot be said that any of these alleged “victims” were not willing participants in this investment program. In fact, most sought out Mr. Jones and continued to invest with him over a period of time. 

In addition, there is little, if any documentation establishing the amount each “victim” is owed. In the majority of circumstances, the amount the investors had left to recoup cannot be accurately calculated because there was no documentation memorializing the terms of the transactions. For example, while John Brown (Count 27) initially told investigators he didn’t receive any payments form Mr. Jones after October of 2006. (Pros. Disc. 2278.) However, during the preliminary examination, Brown admitted he could have received anywhere from $20,000 to $60,000 from November 2006 through the first few months of 2007 alone. In addition, Mr. Quin (Count 29), told investigators that he stopped receiving payments from Mr. Jones, but later admitted that it was Mr. Jones who turned him away when the market situation worsened. 

This is a situation in which multiple professionals invested with Mr. Jones and understood the risks involved. Many sought out Mr. Jones and made significant sums of money on their investments. Crying wolf years after these transactions took place is not only incorrigible but an incredible waste of the court’s resources. Here, the prosecution is unable to establish Mr. Jones took the property without each victim’s consent. Furthermore, there is little evidence to establish that Mr. Jones intended to permanently deprive each victim of their money, since almost all of the victims admit to receiving some return on their investments. As such, two of the fundamental elements of the offenses were not made out and Mr. Jones was improperly bound over as to the charges in counts twenty-seven through forty-three. 

///

III. 

The SUPERIOR COURT OF SAN DIEGO LACKS JURISDICTION 

OVER COUNTS TWENTY-EIGHT, TWENTY-NINE, THIRTY-ONE, 

THIRTY-FOUR, THIRTY-FIVE, THIRTY-EIGHT and THIRTY-NINE 


In the alternative, even if the court contends that the fundamental elements of the offense are made out, the Superior Court lacked jurisdiction as to counts twenty-eight, twenty-nine, thirty-one, thirty-four, thirty-five, thirty-eight and thirty-nine. The District Attorney contends that jurisdiction is proper as to all counts because the offenses are being prosecuted jointly with the Attorney General’s office. Under the California Constitution, while the Attorney General may prosecute anywhere in the state, the prosecution must be brought in a court having jurisdiction over the matter. Under Penal Code §777, “Except as otherwise provided by law, the jurisdiction of every public offense is in any competent court within the jurisdictional territory of which it is committed.” For example in Bogart v. Superior Court for LA County, the petitioner was indicted for multiple counts of grand theft and forgery. The court dismissed three of the forgery counts when it determined that it was clear from the record that the acts occurred in Orange County. Bogert, supra, 41 Cal. Rptr. at 480. 


Only if the Superior Court appropriately exercises jurisdiction may the Attorney General bring a claim. “Whenever in the opinion of the Attorney General any law of the State is not being adequately enforced in any county, it shall be the duty of the Attorney General to prosecute any violation of law which the superior court shall have jurisdiction, and in such cases the Attorney General shall have all the powers of a district attorney.” (Cal. Const. Art. 5 §13.) Cal. Pen. Code §923 further illustrates the point by requiring the Attorney General to impanel a grand jury in the county of the offense when the court does not have proper jurisdiction: “whenever the Attorney General considers that the public interest requires, he or she may, petition the court to impanel a special grand jury…If the evidence presented to the grand jury shows the commission of an offense or offenses for which jurisdiction would be in a county other than the county where the grand jury is impaneled, the Attorney General, with or without the concurrence of the district attorney in the county with jurisdiction over the offense or offenses, may petition the court to impanel a special grand jury in that county.” [Emphasis Added.]


Here, the vast majority of the transactions took place exclusively in Orange County. As such, the San Diego superior court lacks jurisdiction to hear the charges. Please see below for a discussion as to each individual count. 

A. There is No Evidence to Suggest that the Above Charges Were Conducted in Furtherance of a Conspiracy 


An exception to the requirements of Penal Code 777 exists when the crime committed was done in furtherance of a conspiracy. Cal. Pen. Code §777. A conspiracy exists when two or more people agree to commit a crime and commit an overt act in furtherance of that agreement. See Penal Code §§182, 184. Jurisdiction of a criminal conspiracy charge is appropriate in the county where the conspiracy is entered into or in any county in which an overt act in furtherance thereof is committed. (People v. Johnson (1924) 66 Cal.App. 343.) In the absence of an express agreement, an agreement will be inferred from the conduct of the defendants in carrying out a common purpose in violation of a statute. (People v. Cockrell (1966) 63 Cal.2d 408.) When an unlawful act is committed in furtherance of a conspiracy, the crime may be prosecuted in any county in which the overt act has an effect. (People v. Witt (1975), 53 Cal.App.3d 154, 167; Penal Code Section 182, 184; People v. Jones (1964) 228 Cal. App.2d 74, 86.) 


Here, the conspiracy exception does not apply, because counts twenty-seven through forty-three were not alleged as part of a conspiracy. Mr. Jones is the only defendant being charged with sixteen counts of grand theft. Furthermore, there is no evidence indicating that any of the co-defendants were involved in these smaller transactions. The vast majority of the “victims” had never met or even heard of the other co-defendants. 
Counts 28, 36 and 37: In the instant case, many of the alleged offenses occurred outside of San Diego County.  For example, the transactions involving Marc Moore (Count 37), Daniel Fabiani (Count 36) and Brad Wilson (Count 28) all took place in Orange County. While Mr. Moore resides in San Bernardino County, all of his meetings with Mr. Jones took place in Brea, CA.(Pros. Disc, 23097-23098). Likewise, all of the transactions involving Mr. Wilson occurred in Orange County. All of the transactions involving Brad Wilson occurred in Brea, Ca. According to Mr. Wilson, who also lives in Chino, CA, both meetings with Jones took place at a Red Lobster in Brea. (Pros. Disc. 23135-23136) Mr. Fabiani, who learned of Mr. Jones through Marc Moore, resides in San Bernardino County. (Pros. Disc. 2136)  


Furthermore, the court is unable to exercise jurisdiction over the claims because the conspiracy exception to Cal. Pen. Code §777 does not apply. In each case, Marc Moore, Daniel Fabiani and Brad Wilson met with Mr. Jones alone. None of the other co-defendants were present at the meetings. In addition, there was no evidence presented at the preliminary examination to indicate that any of the co-defendants were even aware of the transactions. While Mr. Wilson indicated that he learned of Mr. Jones through the Morales’, there is nothing to suggest that Louie Morales was involved in the actual transaction. In an interview with the FBI, Joe Morales indicated that he introduced his friends to Mr. Jones because he was trying to get a job at Mr. Jones’ mortgage company. At no point was Joe Morales’s father implicated in the transactions. Because Mr. Jones acted alone and the transactions took place outside of San Diego County, the court does not have jurisdiction over the instant offenses. 
Count 29: As for Mr. Quin (Count 29) all of the transactions in question occurred at his car wash in Fullerton, CA. Mr. Quin has never met Mr. Morales or Ms. Granger. In addition, Mr. Jones reported an incident involving Mr. Quin to the Fullerton police department. As such, if there were any charges evolving out of the incident, the Fullerton District Attorney should have prosecuted the case. 

Count 31: As previously discussed, Mr. Cumella was introduced to Jones through a third party who was unrelated to either of the co-defendants. Mr. Cumella resides in Orange County. (Pros. Disc. 2140-2141) The only documentation evidencing an agreement was a straight note that was secured by a property was secured by a home in Aliso Viejo, also located in Orange County. (Pros. Disc. 2140-2141) No evidence was presented at the preliminary examination to suggest that either Mr. Morales or Ms. Granger had any involvement with the property in Alison Viejo, CA. Furthermore, by his own account, Mr. Cumella dealt exclusively with Mr. Jones. 

Count 34: Brian McKay was introduced to the defendant through a friend of William Erickson. Mr. McKay contacted Mr. Jones looking to invest. As Mr. McKay lives in Plano, Texas, all of the transactions were conducted via phone or email. (Pros. Disc. 24287-24289) Mr. McKay has never heard of either Mr. Morales or Ms. Granger and only communicated with Mr. Jones. 

Count 38: Mr. O’Reilly has known Mr. Jones since childhood. (Pros. Disc. 24354-24362) O’Reilly resides in Orange County and all of the transactions took place at his neighborhood bank  located at the intersection of Harbor and Orangethorpe. (Pros. Disc. 24354-24362) In addition, Mr. O’Reilly reported the incident to the Fullerton Police Department who executed a search warrant for Jones’s bank records at the Wachovia in Fullerton, CA. (Pros. Disc. 24354-24362) Mr. O’Reilly’s accusations had already being investigated by the Fullerton police department and the local district attorney failed to file any charges involving the incident. 

Count 39: Finally the court also lacks jurisdiction over the transactions involving Michael Morris. Mr. Morris, who resides in Newport Coast, CA, dealt exclusively with Mr. Jones. Mr. Morris worked with Mr. Jones at IMC and Creditors IT, both of which are located in Orange County. (R.T.P. 785, L 1-6; Pros. Disc. 24480) Mr. Morris has not met with Mr. Morales or Ms. Granger involving his investments with Mr. Jones.  


Because each of the above transactions took place exclusively outside of San Diego County and were not committed in furtherance of a conspiracy, the court lacks jurisdiction over the charges. As such, the San Diego Superior Court did not have the authority to bind Mr. Jones over as to counts twenty-eight, twenty-nine, thirty-one, thirty-four, thirty-five, thirty-eight and thirty-nine. 
IV.

INDIVIDUAL COUNTS MAY BE SET ASIDE BY A 995 ORDER.

To be valid, a Penal Code section 995 order need not set aside the entire information, and may set aside individual counts in an information.  (People v. Hudson (1917) 35 Cal.App. 234.)  In the event that the court does not set aside the entire information, it must set aside such counts of the information as are not supported by the evidence submitted at the preliminary examination.

///

///

CONCLUSION
Where the corpus delicti of the crime charged has not been established by the prosecution, the Information must be set aside under Penal Code section 995.  Since there is insufficient evidence to support a bind over as to the enumerated counts in the Information, defendant Daniel Jones, respectfully requests this court to set them aside.  (People v. Scoma (1969) 71 Cal.2d 332, 335.)
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