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§810 Effect of Settlement and 
Plea Agreements



Supreme Court holds stipulated forfeiture in plea agreement waived right to special verdict. (810) Defendant pled guilty to engaging in a continuing criminal enterprise in violation of 12 U.S.C. §848 and agreed to forfeit “all of his assets” to the government. The Supreme Court held that the right to a special jury verdict on forfeiture in Fed. R. Crim. P. 31(e) was waived by the guilty plea. Likewise, the district court was not required under Rule 11(f) to advise the defendant of his right to a special verdict under Rule 31, nor was the district court obliged to obtain from the defendant an express waiver of that right. Libretti v. U.S., 516 U.S. 29, 116 S.Ct. 356 (1995).xe "Libretti v. U.S., 516 U.S. 29, 116 S.Ct. 356 (1995)."
First Circuit holds that sale of forfeited sailboat was done in commercially reasonable manner and, in affirming reduced attorney fee award, finds that counsels’ efforts had resulted in limited success in the litigation. (810, 870) The government filed a civil forfeiture complaint charging that JFK’s former sailboat comprised the proceeds of narcotics trafficking. After finding probable cause to forfeit, the district court ordered the government to notify those persons who arguably had an interest in the boat about the pendency of the action. Only Crosby lodged a claim of interest, and the clerk entered a default against all other interested parties. Crosby and the government negotiated a settlement that contemplated the eventual sale of the vessel, which the district court endorsed and entered a default judgment of forfeiture. Although a second claimant, Lane, had learned of the seizure shortly after it transpired, he did not look into it, and became aware of the forfeiture proceeding only after the entry of default. He moved unsuccessfully to vacate or amend the default judgment, and then appealed. The district court refused to stay the forthcoming forfeiture sale pending resolution of his appeal and the government sold the boat for $100,000. Crosby received one-third of the net proceeds and the government received the balance. The appeals court remanded Lane’s claim to the district court to determine whether he had been afforded constitutionally adequate notice of the forfeiture proceeding. A new judge ruled that the government had not taken reasonable steps to discover Lane's proprietary interest in the vessel and, thus, had given inadequate notice, and the judge vacated the default judgment. Lane and the government cross-moved for summary judgment, and the judge first ruled that as long as the vessel had been properly forfeited, sovereign immunity barred the recovery of any sum in excess of $100,000. At trial, however, the court concluded that the boat was not forfeitable, that the vessel had a fair market value of $100,000 at the time of its seizure, and that Lane should receive his pro rata share of that sum. Finally, the court indicated that Lane, as a prevailing party, was entitled to reasonable attorneys' fees under CAFRA. Lane applied for approximately $293,000 in fees; however, the district court held that the request was exorbitant and awarded $51,929.13. Lane appealed both the damage award and the attorney fee award. Regarding damages, he first claimed the district court determined the value of the boat before affording him an opportunity to submit relevant evidence. However, the court held that Lane waived that claim because at trial he indicated that the valuation question could be adjudicated on the papers. Also, despite conflicting evidence, the court held that the district court had a solid basis on which to conclude that the boat’s auction accurately captured its fair market value, since it was conducted in a commercially reasonable manner, and the district court plausibly determined that the vessel sold for considerably less than earlier estimates because there had been a general decline in the price of Kennedy memorabilia. As for attorney fees, the district court had performed a modified lodestar analysis and determined that the legal team's efforts were largely unsuccessful because Lane was thwarted in most of the initiatives that he undertook and recovered only a fraction of the damages that he sought. The appeals court held that a trial court may reduce a fee request to an amount that reasonably reflects the relative success achieved by the claimant, and may simply exclude time spent in litigating unsuccessful claims. Even when a party prevails on a particular claim, however, he is only entitled to recover fees for time productively spent. The court found no abuse of discretion in the court's conclusion that Lane had achieved only limited success. In addition, the district court did not abuse its discretion in setting counsel’s hourly rate, taking into account the rate negotiated between Lane and his attorney for the case. However, the court held that it was an abuse of discretion for the district court to reduce the fee award based on Lane's delay in seeking to set aside the default. U.S. v. One Star Class Sloop Sailboat, 2008 WL 4615800 (1st Cir. 2008) (October 20, 2008).

1st Circuit upholds fine designed to fill gap between value of for​feited assets and plea agreement amount. (810) In a plea agreement, defendant agreed to forfeit prop​erty with a total value of $2.8 million. In a sepa​rate agreement, he listed several assets to for​feit, in​cluding some condominiums owned by a cor​poration in which he had a 50 percent interest. The district court imposed a $634,000 fine, making it clear that its ob​jective was to fill the gap between the value of the assets forfeited and $2.8 million plea agree​ment ceiling. The 1st Circuit affirmed, despite defendant's dispute as to the valua​tion of certain for​feited assets and the gov​ernment's refusal to accept the listed con​dominiums for forfeiture. The court was not legally required to limit its fine to the size of the gap, and thus was not required to mea​sure the gap precisely. The agreement pro​vided that assets would sat​isfy the forfeiture obli​gation only if the assets were without any encum​brances. Defendant's asso​ciate had filed a petition objecting to the forfeiture of the condos, claiming a 50 percent interest in them. The district court could proper​ly con​strue this petition as an encumbrance. U.S. v. Maling, 988 F.2d 242 (1st Cir. 1993).xe "U.S. v. Maling, 988 F.2d 242 (1st Cir. 1993)."
1st Circuit says, absent contrary agreement, government enti​tled to interest on proceeds from sale of forfeited prop​erty. (810) Defen​dant and the government agreed to per​mit certain property to be sold pending defen​dant's RICO trial, and the sale pro​ceeds were placed in an in​terest-bearing escrow account. The jury re​turned a verdict of forfeiture pursuant to 18 U.S.C. §1963(a)(2), and the prin​cipal and accrued in​terest in escrow was forfeited to the government. The 1st Circuit affirmed that the accrued interest was properly subject to forfeiture. Sec​tion 1963(c) pro​vides that title to for​feitable property vests in the United States upon the commission of the act giving rise to forfeiture. Absent an ex​press agree​ment to the contrary, interest earned on the sale proceeds be​longs to the entity entitled to the escrowed prin​cipal. Contrary to defen​dant's assertion, the govern​ment did not waive its "relation back" rights. The written agreement au​thorizing the sale disclosed no waiver. U.S. v. Bucuvalas, 970 F.2d 937 (1st Cir. 1992). xe "U.S. v. Bucuvalas, 970 F.2d 937 (1st Cir. 1992). "
1st Circuit holds plea agreement imposed ceiling on ag​gregate amount of forfeiture plus fines. (810) Defendants' plea agreement pro​vided that, in lieu of a crimi​nal fine, they would forfeit assets worth $2.8 million. In re​turn, the government agreed "not to recommend the imposi​tion of any fines." Nevertheless, the district court ruled that the plea agreement permitted it to impose fines on all four defen​dants totaling $525,000. The 1st Circuit up​held the district court's discretion to impose the fine. The ap​pellate court rejected the claim that the government breached the plea agreement by failing to rec​ommend against a fine, rul​ing that agreement permitted the gov​ernment to remain silent. However, the court agreed that the plea agreement imposed a $2.8 million ceiling on the total amount of fines plus forfeiture. Since the plea agreement specified that the promise to forfeit $2.8 million was "in lieu of a criminal fine," the imposition of a fine relieved the defendants of their promise to forfeit, "dollar for dollar." U.S. v. Maling, 942 F.2d 808 (1st Cir. 1991).xe "U.S. v. Maling, 942 F.2d 808 (1st Cir. 1991)."
Second Circuit affirms claimant’s request to enforce civil forfeiture settlement because government suspected from the outset that the seized funds were involved in financing terrorism but still agreed to settle the action. (810) The government appealed from district court orders enforcing a settlement agreement and awarding fees and costs to claimants. On appeal, the court first noted that settlement agreements are contracts, and disputes over such agreements are adjudicated without regard to the validity of the underlying claim, and thus, contrary to the government’s argument, the government, as the party invoking federal jurisdiction, and not the claimant, bears the burden of establishing standing. Even assuming that the claimant bears some burden to demonstrate standing, the only question is whether he has shown the required facially colorable interest in the funds sought to be forfeited, and an allegation of ownership and some evidence of ownership are sufficient. The claimants' alleged ownership was asserted in their verified claims, interrogatory responses and deposition testimony, and deposition testimony of the U.S. Customs Service case agent. The government was evidently satisfied that this evidence justified a settlement. The government then challenged the refusal of the district court to consider on a Rule 60(b) motion evidence that the settlement would put in the claimant's hands money that will likely be used to finance terrorism. However, the government suspected from the outset that the seized funds were involved in financing terrorism and, despite being “doubly suspicious” about the claimants' sworn testimony, the government agreed to settle the action. The government failed to explain, as it must under Rule 60(b), why the “newly discovered evidence is of the sort which by due diligence could not have been discovered” prior to the settlement. Finally, the court commented that the only issue adjudicated in the action related to the failed attempt to smuggle the defendant currency out of the country stashed in boxes of crackers, baby wipes and oatmeal, and no court had considered the evidence of a link to terrorism. As claimant's counsel conceded at argument, nothing in the proceedings of this case, or its settlement, would obstruct the government from taking any measures necessary to prevent funds from being used for any unlawful purpose. If, for example, the funds were owed as back taxes, one would assume that the government would secure it even after a determination (or settlement) that the taxpayer owned it before it was packaged for smuggling abroad. The only thing settled there is that the claimant owned some funds that were in a biscuit tin. U.S. v. U.S. Currency in Sum of Six Hundred Sixty Thousand, Two Hundred Dollars, 2007 WL 1959049 (2d Cir. 2007) (July 2, 2007).

2nd Circuit says stipulation did not extinguish bank’s interest in res upon dismissal of forfeiture action. (810) The government brought a civil forfeiture action under 21 U.S.C. §881(a)(6) against real property owned by a drug trafficking defendant. The mortgage holder of the properties, Peoples Bank, filed a claim. The government successfully moved for immed​iate sale of the property. The Bank and the government entered a stipulation in which the Bank agreed to consent to entry of a decree of forfeiture and release its interest in the properties in return for $125,000 to be paid from the proceeds of interlocutory sales. Thereafter, the govern​ment, for reasons unclear from the opinion, moved for voluntary dismissal of the forfeiture action. The bank moved for its share of the proceeds of the prior inter​locutory sale. The district court found that the Bank had forfeited its interest in the property and the proceeds of the sale by entering into a stipulation which required entry of an order of forfeiture as a condition precedent to payment of the $125,000. The Second Circuit reversed, holding that the stipulation contemplated relinquishment of the Bank’s claims in exchange for a lump sum payment only in the event that a decree of forfeiture was entered. Absent a decree, the Bank retained its original claim. U.S. v. One Parcel of Property Located at 414 Kings Highway, Fairfield, Conn., 128 F.3d 125 (2d Cir. 1997).xe "U.S. v. One Parcel of Property Located at 414 Kings Highway, Fairfield, Conn., 128 F.3d 125 (2d Cir. 1997)."
2nd Circuit refuses to set aside settlement despite change in law and vacated conviction. (810) Claimant pled guilty to selling drug paraphernalia under 21 U.S.C. §857. The government then began a civil forfeiture action against certain bank accounts on the theory that they were the proceeds from the sale of crack vials. The parties eventually executed a consent decree forfeiting certain of claimant's property. Later, the 2nd Circuit held that §857 did not criminalize the sale of crack vials, and his criminal conviction was vacated. But the 2nd Circuit upheld the refusal set aside the settlement agreement under Fed. R. Civ. P. 60(b). The consent decree was to settle the civil forfeiture action, not the criminal case. When a party makes a deliberate, strategic, choice to settle, he cannot be relieved of such a choice merely because his assessment of the consequen​ces was incorrect. Claimant could not in hindsight seek extraordinary relief. U.S. v. Bank of New York, 14 F.3d 756 (2d Cir. 1994).xe "U.S. v. Bank of New York, 14 F.3d 756 (2d Cir. 1994)."
2nd Circuit affirms upward departure for failure to per​form forfeiture agreement. (810) Defen​dants en​tered into an agreement with the government which provided that if they were found guilty of vari​ous RICO and fraud charges, they would pay the gov​ernment $22 million in lieu of forfei​ture or fines. Defendants were convicted but failed to make any of the installment payments re​quired by the agree​ment. The district court departed upward by two lev​els based on de​fendants' de​fault. It specifically found that defendants had commit​ted a fraud on the court because they were aware at the time they executed the agreement that they would be unable make their in​stallment payments within the specified time period. The 2nd Circuit affirmed. There was no evidence that the district court improperly placed on defen​dants the burden of proving their intent to perform the forfeiture agreement. The fact that the govern​ment could enforce the forfei​ture agreement by filing con​fessions of judg​ment did not make it unfair for the court to consider their fraud as a ground for de​parture. U.S. v. Paccione, 949 F.2d 1183 (2d Cir. 1991).xe "U.S. v. Paccione, 949 F.2d 1183 (2d Cir. 1991)."
2nd Circuit holds government waived its right to substitute assets in let​ter agree​ment. (810) In lieu of a formal RICO forfeiture hearing, defen​dants entered into a letter agreement with the gov​ernment in which they agreed to forfeit $22 million in cash in full satis​faction of the for​feiture penalties in 18 U.S.C. §1963. To secure the payments, defen​dant delivered affi​davits con​fessing judgment in the amount of $22 million. After defen​dant's default, the government filed the confes​sions of judgment and moved for an Order of Forfeiture for the $22 million. The district court then granted the gov​ernment's motion under 18 U.S.C §1963(m) for a substitution of assets, and entered a forfeiture order vest​ing in the gov​ernment title to defendant's interest in vari​ous corpora​tions. The 2nd Circuit reversed, holding that by enter​ing the letter agreement rather than submitting the for​feiture issue to the jury, the govern​ment waived its rights, in​cluding the right to a substitu​tion of assets un​der section 1963(m). While the agreement contem​plated the sale of the properties to raise the $22 million in the event of defen​dant's default, it did not contem​plate the auto​matic vesting of title to the properties in the gov​ernment. U.S. v. Paccione, 948 F.2d 851 (2d Cir. 1991).xe "U.S. v. Paccione, 948 F.2d 851 (2d Cir. 1991)."
2nd Circuit holds that government may be en​titled to specific per​formance of for​feiture if defendant breaches plea bargain. (810) De​fendant pled guilty to RICO, in​come tax eva​sion and conspiracy to defraud the govern​ment and agreed to forfeit certain property to the gov​ernment. In ex​change, the government agreed to dis​miss other counts and to make certain sentencing rec​ommendations. The defen​dant failed to surrender all the assets as agreed. In response, the government re​fused to dismiss the forfeit​ure count and sought spe​cific perfor​mance. The district court refused. The 2nd Cir​cuit held that under the rationale of Santobello v. New York, 404 U.S. 257 (1971), the govern​ment is entitled either to specific performance or rescission of the plea. Since the govern​ment had already waived its right to re​scind, it had no remedy but specific perfor​mance. The court remanded the case to the trial court with di​rections to use its discretion to determine whether spe​cific perfor​mance was appropriate. U.S. v. Alexander, 869 F.2d 91 (2d Cir. 1989).xe "U.S. v. Alexander, 869 F.2d 91 (2d Cir. 1989)."
2nd Circuit scrutinizes government's att​empts to ob​tain concessions from defendant in re​turn for releasing seized funds. (810) The prosecutor advised defendant's counsel that it would release seized funds to pay defen​dant's legal fees only if defendant's counsel agreed to an early trial date. Defendant argued that he was denied effective assistance of counsel based on counsel's con​flict of interest. Since the trial judge ultimately set a late trial date, the 2nd Circuit denied this claim, but noted that a trial court must "scrutinize with utmost care any effort by the Government to use its control of seized funds in negotiating with de​fense." For such a ne​gotiation to be valid, the informed consent of the defendant must be obtained on the record. U.S. v. Mar​quez, 909 F.2d 738 (2d Cir. 1990).xe "U.S. v. Mar​quez, 909 F.2d 738 (2d Cir. 1990)."
4th Circuit says plea agreement did not preclude IRS tax collection action. (810) Claimant was proprietor of a $5 million a year illegal gambling business. He pled guilty to conspiracy to conduct a gambling operation as part of an omnibus settlement agreement that covered pending civil forfeitures as well. The government agreed not to seek additional civil or criminal forfeitures, but the agreement specific​ally excluded action by the IRS to collect back taxes. Claimants nonetheless brought suit to enjoin the IRS when it filed tax liens against some of defendant’s property, alleging a breach of the plea agreement. The Fourth Circuit gave this effort short shrift, holding that: (1) claimant’s failure to pay taxes was separate from the gambling operation; (2) enforcement of tax liens is not a criminal forfeiture; and (3) the IRS had been specifically excluded from the reach of the plea agreement. The more interesting part of the opinion is its conclusion that the Anti-Injunction Act, 26 U.S.C. §7421, barred claim​ant from maintaining an action that he owed unpaid taxes and penalties. The court held that the proper approach would have been to pay the questioned amount and bring suit for refund. U.S. v. Swanner, 121 F.3d 702 (4th Cir. 1997) (table) (unpublished).xe "U.S. v. Swanner, 121 F.3d 702 (4th Cir. 1997) (table) (unpublished)."
4th Circuit refuses to set aside forfei​ture after re​lated party's conviction was va​cated. (810) The government filed a RICO forfei​ture claim against cer​tain stock, arguing that the claimant held the stock only as nominee for Kovens, a convicted RICO viola​tor. In 1984, the claimant and the gov​ernment reached a settlement which allocated 60 percent of the disputed stock to the United States and 40 per​cent to claimant. In 1988, Kovens' conviction was vacated. The 4th Cir​cuit found no abuse of discre​tion in denying the claimant's action to recover the stock based on the vacation of Kovens' convic​tion. He was not entitled to relief under Rule 60(b)(4) from a void judgment, nor was he entitled to relief un​der Rule 60(b) (5) and (6). The forfeiture judgment was not dependent on Kovens' con​viction. Strategic deci​sions made during the course of litigation provide no basis for relief under Rule 60(b)(6). Schwartz v. U.S., 976 F.2d 213 (4th Cir. 1992).xe "Schwartz v. U.S., 976 F.2d 213 (4th Cir. 1992)."
6th Circuit finds no violation of plea agreement in government’s forfeiture of defendant’s property. (810) Defendant entered into a plea agreement which contained an integration clause stating that the agreement was the “full and complete agreement” and that there were no “other agreements” between the govern​ment and defendant. When government sought civil forfeiture of certain real and personal property, defendant alleged that the forfeitures violated the plea agreement. The Sixth Circuit disagreed. It noted that nothing in the plea agreement precluded subsequent forfeiture actions. Moreover, the forfeiture proceedings were brought against the property itself and could not be construed as an “undertaking” between defendant and the government. Nichols v. U.S., 172 F.3d 50 (6th Cir. 1998) (table) (unpublished).xe "Nichols v. U.S., 172 F.3d 50 (6th Cir. 1998) (table) (unpublished)."
6th Circuit says defendant bound by plea agreement not to contest forfeiture. (810) Defendant pled guilty to conspiracy to distribute cocaine and other offenses, and as part of the agreement, consent​ed to entry of a forfeiture judgment against certain cash seized during the investigation. The government then filed a civil forfeiture action alleging that the money was proceeds of drug activity forfeitable under 21 U.S.C. §881(a)(6). Despite his agreement not to do so, defendant contested the forfeiture. The Sixth Circuit upheld a grant of summary judgment against him. “[Claimant] having consented to forfeiture, he is not free to contest it.” U.S. v. $11,543.00 in U.S. Currency, 129 F.3d 1265 (6th Cir. 1997) (table) (unpublished).xe "U.S. v. $11,543.00 in U.S. Currency, 129 F.3d 1265 (6th Cir. 1997) (table) (unpublished)."
6th Circuit grants specific performance of plea agreement to government. (810) As part of the plea agreement, defendant agreed to the forfeiture of certain property. While the district court expressed some concern about the propriety of the forfeiture, it did not expressly accept or reject the plea agreement, and ultimately accepted defendant's plea. However, the court refused to order forfeiture of the property. On appeal, the 6th Circuit reversed. Because the agreement included the govern​ment's promise not to bring addi​tional charges against the defendant, Federal Rule of Criminal Procedure 11 required that the court either accept the recommendation or reject it and give the defendant an oppor​tunity to withdraw his plea. Ambiguity in the district court's conduct will be construed as acceptance of the agreement, even when the failure to follow the agreement benefits the defendant. U.S. v. Skidmore, 998 F.2d 372 (6th Cir. 1993). xe "U.S. v. Skidmore, 998 F.2d 372 (6th Cir. 1993). "
7th Circuit finds federal government not barred from civil forfeiture by state plea agreement. (810) Claim​ants were prosecuted by state authorities after a search disclosed the marijuana grow operation in the basement of their home. They pleaded guilty to state charges pursuant to an agreement that did not include a forfeiture provision. Thereafter, federal authori​ties filed a civil forfeiture action against the home. Claimants contended that because a DEA agent had assisted in the state investigation and may have been privy to the provisions of the state plea agreement, the federal government had, in effect, “adopted” the state case and agreed by implication not to seek the additional sanction of forfeiture. The Seventh Circuit disagreed. There was no proof that any federal decision-maker knew of the terms of the state agreement in advance, much less encouraged or ratified it. There was no promise by state authorities that claimants would not be subject to later forfeiture, much less any corresponding promise from a federal official. Accordingly, claimants’ due process argument failed. U.S. v. U.S. v. One Parcel of Real Estate Located at 25 Sandra Court, Sandwich, Illinois, 135 F.3d 462 (7th Cir. 1998). xe "U.S. v. U.S. v. One Parcel of Real Estate Located at 25 Sandra Court, Sandwich, Illinois, 135 F.3d 462 (7th Cir. 1998)."
7th Circuit says death of mobster while conviction on appeal did not abate forfeiture. (810) Samuel “Wings” Carlisi, the former boss of all bosses of the Chicago Outfit, was convicted of gambling, racketeering, and other offenses, but died while the case was on appeal. Before his death, he paid a $50,000 fine and contributed a share (along with several co-defendants) of a $137,500 stipulated criminal forfeiture. After he died, Carlisi’s lawyers sought return of the fine and the forfeiture to his estate on the ground that the conviction abated ab initio upon his death because the appeal had not been resolved. The Seventh Circuit said no dice. The conviction was vacated, but the fine was in the nature of time served and was not refundable. The forfeiture was the same, and in any event the forfeiture stipulation provided that none of the contributors were to receive any repayment unless the appeals of all of them were successful. Wings’ surviving cohorts rolled snake-eyes in the 7th Circuit, so his estate was out of luck. U.S. v. Zizzo, 120 F.3d 1338 (7th Cir. 1997).xe "U.S. v. Zizzo, 120 F.3d 1338 (7th Cir. 1997)."
7th Circuit finds no breach of plea agreement in govern​ment's delay in deliver​ing forfeited cattle. (810) Defen​dant's plea agreement pro​vided for the de​livery of 21 head of forfeited cattle to defendant's daughters. The cattle were to be delivered to the daughters shortly after sentencing. While 19 of the cattle were delivered promptly, the remaining two were not delivered until seven months af​ter sen​tencing. The 7th Circuit rejected defendant's claim that this delay was a breach of the plea agreement. The plea agreement provided that the cattle were forfeited to the gov​ernment. The gov​ernment had a statutory obligation ac​knowledged in the plea agree​ment to protect third-party in​terests and claims with re​spect to the forfeited assets. As such, the government de​layed delivery of the two cows pending res​olution of claims filed by lienholders under sec​tion 853(n). The delay in deliv​ery of the cows until after the resolution of these claims was consistent with the parallel obligations placed upon the gov​ernment. Marx v. U.S., 930 F.2d 1246 (7th Cir. 1991).xe "Marx v. U.S., 930 F.2d 1246 (7th Cir. 1991)."
7th Circuit holds plea agreement did not re​quire govern​ment to deliver forfeited proper​ty free of encum​brances. (810) Defendant's plea agreement provided for the forfeiture, sale and disposition of his business and farm as​sets, in​cluding the delivery of 21 head of forfeited cat​tle to defendant's daughters. Defendant claimed that because the plea agreement had a clause requiring the payment of all lia​bilities and encumbrances of his farm with proceeds from the sale of forfeited farm assets, the gov​ernment was required to pay the encum​brances on the cattle delivered to his daugh​ters. The 7th Circuit rejected this interpreta​tion of the plea agreement. The plea agree​ment provided that the proceeds from the sale of assets were to be used to satisfy the encum​brances on the assets being disposed of by sale. The encum​brances on the assets being dis​tributed in kind did not need to be satisfied. Marx v. U.S., 930 F.2d 1246 (7th Cir. 1991).xe "Marx v. U.S., 930 F.2d 1246 (7th Cir. 1991)."
7th Circuit rejects Federal Tort Claims Act claim for return of forfeited money despite claim of breach of plea agreement. (810) About $16,000 allegedly belonging to claimant was administratively forfeited by the DEA. Claimant did not contest the forfeiture but sub​mitted a re​quest for remission, which the DEA de​nied. Claimant was also indicted for drug crimes, and the indictment sought forfei​ture of various other prop​erties and monies. Pursuant to a plea agreement, claimant agreed to the forfeiture of his residence and the pros​ecution agreed to dismiss all other portions of the indictment seeking forfeiture. Claimant con​tinued to seek the return of the $16,000, bringing a suit under the Federal Tort Claims Act. The 7th Circuit affirmed the district court's dismissal of the suit for want of jurisdic​tion. The FTCA applies only to torts, and claimant's as​sertions did not amount to a tort under state law. An er​roneous admin​istrative decision is not a tort. To the extent his claim was based upon a breach of the plea agree​ment, the claim was a contract claim. To the ex​tent claimant was contending the prosecution made mis​representations in connection with the plea agreement, then the claim was ex​cluded by section 2680(h) of the FTCA. Paul v. U.S., 929 F.2d 503 (7th Cir. 1991).xe "Paul v. U.S., 929 F.2d 503 (7th Cir. 1991)." 

7th Circuit remands case to determine whether bail money assigned to attorney was forfeitable. (810) Defen​dants paid $125,000 for two bail bonds, and signed a petition request​ing any bail refund to be paid to their attorney. De​fendants were later charged in a supersed​ing indictment, which listed the $125,000 bond as prop​erty to be forfeited. Pursuant to a plea agreement, de​fendants agreed to forfeit all of their rights to the prop​erty listed in the indict​ment, in​cluding the $125,000. The bail money was paid to defen​dant's attorney, and the gov​ernment filed a petition to show cause why the attor​ney should not turn over the funds to the government. The 7th Circuit noted that the attorney had meritorious ar​guments which he erroneously called ju​risdictional and had therefore refused to make them the context of a 21 U.S.C. 853(n) hearing. The court con​cluded that the "proper result is to re​mand the case for reconsideration of the merits of the for​feiture order and the plea agree​ment on which it rests." U.S. v. De Ortiz, 910 F.2d 376 (7th Cir. 1990).xe "U.S. v. De Ortiz, 910 F.2d 376 (7th Cir. 1990)."
8th Circuit says mere filing of forfeiture complaint did not violate plea agreement. (810) In 1986 defendant pled guilty to drug charges. His plea agreement provided that the government would not forfeit defendant's residence. In 1991, defendant was arrested on new drug charges. In 1992, the govern​ment filed a forfeiture complaint against defendant's residence, pointing to both the 1986 seizure of co​caine and money from defendant's home, and the 1991 seizure of drugs and money from his home. Defendant claimed that this breached the plea agree​ment. The 8th Circuit held that the mere filing of the forfeiture complaint did not violate the plea agree​ment. The court agreed with defendant that the gov​ernment could not use his 1986 conduct as a basis for forfeiture of the house. However, at this stage of the forfeiture proceedings, defendant could not show that probable cause depended on the 1986 conduct. The reference in the complaint to the 1986 conduct was merely background information. U.S. v. Deaton, 13 F.3d 270 (8th Cir. 1993).xe "U.S. v. Deaton, 13 F.3d 270 (8th Cir. 1993)."
8th Circuit concludes that plea agreement barring future proceedings against defen​dants did not bar forfeiture. (810) Defen​dants' plea agreement provided that the gov​ernment would not initiate future proceedings against the defendants for any crimes which were within the scope of the investigation and indictment in their drug case. The 8th Cir​cuit held that a for​feiture proceeding is not a proceeding against a defendant, but against property, and therefore the instant forfeiture proceeding was not barred by the plea agreement. Judge Beam dissented, believing that the government's actions indi​cat​ed that it also believed that forfeiture actions were barred by the plea agreement. U.S. v. One Parcel of Real Property, 999 F.2d 1264 (8th Cir. 1993). xe "U.S. v. One Parcel of Real Property, 999 F.2d 1264 (8th Cir. 1993). "
Ninth Circuit holds that IRS is not collaterally estopped by district court’s sentencing finding that defendant had not fraudulently intended to evade the payment of taxes. (810, 820) George Maciel appealed from a decision of the United States Tax Court that upheld an IRS Notice of Deficiency for the 1990, 1991, and 1992 tax years. In a separate proceeding, Maciel pled guilty to criminal tax charges. As part of its sentencing decision in that case, the federal district court found that Maciel had not fraudulently intended to evade the payment of taxes. Maciel contended that collateral estoppel (issue preclusion) required the tax court to adopt the finding of the district court at Maciel's criminal sentencing hearing that Maciel did not intend to evade taxation. The 9th Circuit previously had not expressly decided whether, or under what circumstances, the parties to a civil suit should be bound by findings previously made at a criminal sentencing hearing. Following the Second Circuit, the Court held that it is presumptively improper for a court to give preclusive effect to the findings of a sentencing court during subsequent civil litigation. Collateral estoppel promotes judicial economy and protects parties from the burden of successive litigation by barring the relitigation of issues in certain circumstances, where an issue is “actually litigated and necessarily decided, after a full and fair opportunity for litigation, in a prior proceeding.” A court must compare the procedures in the prior and subsequent actions, and if procedural opportunities unavailable in the first action could readily cause a different result in the second action, then the results of the first action generally should not be given preclusive effect. The court also must consider the parties' incentives to litigate in the two actions; if a party had good reason not to contest an issue vigorously during the first action and did not, in fact, vigorously contest the issue, that party generally should be entitled to relitigate the issue during the second action. The Second Circuit had observed that a plenary civil trial affords a defendant procedural opportunities that are unavailable at sentencing and that could command a different result, and that the incentive to litigate a sentencing finding is frequently less intense, and certainly more fraught with risk, than it would be for a full-blown civil trial. That Circuit in a civil forfeiture case rejected a former criminal defendant's attempt to invoke collateral estoppel against the government, holding that the U.S. Customs Service could pursue a civil forfeiture action despite a sentencing judge's previous finding that the currency at issue had been lawfully obtained. According to the court, the government had not had a sufficiently fair opportunity to litigate the relevant issues because procedural mechanisms crucial to the Government's ability to gather probative evidence in the civil forfeiture action were either not available, or were available to a lesser degree, in the sentencing proceedings, including compelling the defendant to testify. At most, that decision indicated that a sentencing finding may be entitled to collateral estoppel effect in subsequent civil litigation when fairness and efficiency considerations support preclusion. In Maciel’s case, the court held that he failed to overcome the presumption against giving collateral estoppel effect to a sentencing finding. The parties understood that the criminal and civil actions against Maciel were proceeding on separate tracks, with the Department of Justice spearheading the criminal prosecution and the IRS determining Maciel's civil liability. Both Maciel and the government recognized that the IRS would have an opportunity after the criminal proceedings concluded to investigate Maciel's conduct and assess civil penalties. In his plea agreement, Maciel expressly agreed to pay all taxes and penalties that may be due, as finally determined by an IRS audit process and any administrative or judicial process. During the sentencing hearing itself, Maciel's counsel acknowledged that the issue of Maciel's outstanding tax liability and penalties remained pending on the civil level. Finally, the government had virtually no incentive to litigate the fraud issue at sentencing, properly recognizing that pressing for a longer sentence would have been inconsistent with the terms of the plea agreement. Had the government strenuously argued that Maciel had acted fraudulently, knowing that a finding of fraud could have subjected Maciel to a higher adjusted offense level, Maciel legitimately could have cried foul. Under these circumstances, giving preclusive effect to the sentencing court's finding would effectively punish the government for honoring its plea agreement, a counterintuitive result. Maciel v. C.I.R., 2007 WL 1630132 (9th Cir. 2007) (June 7, 2007).

9th Circuit rules plea agreement bars 8th Amendment challenge to forfeiture. (810) Defendant pleaded guilty to money laundering. In the plea agreement, she agreed not to challenge the forfeiture of her home. Nonethe​less, on appeal she argued that the forfeiture violated the Excessive Fines Clause of the Eighth Amendment, and contended that the restriction in the plea agreement was not enforceable because the plea offer had expired before she signed the agreement. The Ninth Cir​cuit held that, “Since both parties conducted themselves in the district court as if a contract had been formed, the district court’s decision to enforce this agreement was not plain error.” U.S. v. Guison, 185 F.3d 870 (9th Cir. 1999) (table) (unpublished).xe "U.S. v. Guison, 185 F.3d 870 (9th Cir. 1999) (table) (unpublished)." 

9th Circuit says district court need not inquire about factual basis for agreed forfeiture. (810) A Japanese swindler, Ken Mizuno, defrauded eager Japanese golfers of roughly $800 million dollars by overselling golf memberships to a Japanese country club. Some $260 million of the proceeds of this scheme made its way to the United States. A Japanese court appointed an administrator for the bankruptcy estates of both Mizuno defendant and his wholly-owned corpor​ation. The administrator came to the U.S. and, with the authorization of both U.S. and Japanese courts, entered a plea to criminal charges on behalf of the corporation. This plea included an agreement to forfeit all of the corporation’s U.S. assets pursuant to 21 U.S.C. §853(n). Mizuno challenged the forfeiture claiming that under Fed. R. Crim. P. 11(f), the district court should have inquired whether there was a factual basis for the forfeiture. Citing Libretti v. U.S., 516 U.S. 29, 116 S.Ct. 356, 364-65 (1995), the Ninth Circuit found no error because the district court was under no obligation to make such an inquiry. U.S. v. Ken International Co, Ltd., 113 F.3d 1243 (9th Cir. 1997) (table) (unpublished).xe "U.S. v. Ken International Co, Ltd., 113 F.3d 1243 (9th Cir. 1997) (table) (unpublished)."
10th Circuit gives AUSA only qualified immunity for extra-judicial agreement dispos​ing of seized property. (810) A drug smuggler entered into a purchase contract for a house in Taos, New Mexico, and paid the homebuilder $150,000. The government seized the property and the AUSA entered into an extra-judicial agreement with the builder to sell the house to a third party and surrender the $150,000 proceeds of the sale to the government. The smuggler was convicted of narcotics offenses, but later sued for return of his property and for damages against government officials involved in the seizures. He contended the AUSA violated his due process rights to pre-seizure notice and hearing under U.S. v. James Daniel Good Real Property, 510 U.S. 43, 62 (1993). The Tenth Circuit held that the AUSA was entitled to only qualified immunity for his participation in the “unorthodox” extra-judicial agreement. How​ever, the court noted that qualified immunity protected the prosecutor here because the agreement preceded the decision in Good, and qualified immunity shields one who “did not violate clearly established statutory or constitu​tional rights.” Juda v. Nerney, 149 F.3d 1190 (10th Cir. 1998) (table) (unpublished).xe "Juda v. Nerney, 149 F.3d 1190 (10th Cir. 1998) (table) (unpublished)."
10th Circuit holds plea agreement barred challenge to forfeiture even after statute of limitations ran. (810) Defendant pled guilty to drug crimes and, as part of his plea agreement, promised to sell a house in Aspen, turn over half the proceeds to the government, and not contest forfeiture of those funds. Defendant sold the house and turned over the money as agreed, but the government failed to institute a forfeiture action against it. Once the statute of limitations for doing so ran, defendant filed a Rule 41(e) motion for return of the money. The Tenth Circuit agreed that the government had obtained possession, but not ownership, of the funds, and that in order to obtain ownership a judgment of forfeiture was necessary. However, a claim that the statute of limitations for a civil action has expired is an affirmative defense, and defendant had agreed not to contest forfeiture of the money. Accordingly, he was not entitled to any equitable remedy under Rule 41(e). To afford such a remedy would require the court to “ignore [defendant’s] own breach of the agreement.” U.S. v. Grover, 119 F.3d 850 (10th Cir. 1997).xe "U.S. v. Grover, 119 F.3d 850 (10th Cir. 1997)."
10th Circuit says plea agreement waived double jeopardy challenge to criminal convic​tion and forfeiture. (810) A grand jury indicted defendant on drug charges. The FBI then entered three decrees of forfeiture with respect to property seized from defendant. Defendant never filed a claim to the property. Instead, he entered a written plea agreement in which he pled guilty to two counts and consented to the administrative forfeitures. De​fen​dant then appealed his conviction, arguing that the administrative forfeiture of his property and the subsequent criminal conviction violated the double jeopardy clause. The Tenth Circuit held that defendant waived any objection to the two proceedings against him in his plea agreement. Double jeopardy rights may be waived by agreement, if the substance of the agreement allows double prosecution. The fact that defendant was not specifically advised by counsel of his double jeopardy rights at the time he entered the plea agreement did not defeat the waiver. U.S. v. Cordoba, 71 F.3d 1543 (10th Cir. 1995).xe "U.S. v. Cordoba, 71 F.3d 1543 (10th Cir. 1995)."
10th Circuit says judge need not determine factual basis for criminal forfeiture under plea agreement. (810) Defendant agreed in his plea agreement to plead guilty to a CCE count and to forfeit all of his assets. He argued that the district court erred in not determining under Rule 11(f) whether there was a factual basis for the forfeiture of his assets. The 10th Circuit, agreeing with the 11th Circuit, and disagreeing with the 4th and 7th Circuits, held that Rule 11(f) does not require a judge to determine whether there is a factual basis for a defendant's agreement to forfeit his assets pursuant to a plea agreement. A criminal forfeiture under §853 is part of the sentence, not a part of the substantive offense. Moreover, a lawful plea agreement is enforceable. U.S. v. Libretti, 38 F.3d 523 (10th Cir. 1994), aff'd, Libretti v. U.S., 516 U.S. 29 (1995).xe "U.S. v. Libretti, 38 F.3d 523 (10th Cir. 1994), aff'd, Libretti v. U.S., 516 U.S. 29 (1995)."
10th Circuit holds state's failure to inform de​fendant of possible forfeiture proceeding did not render plea involun​tary. (810) Several months prior to pleading guilty in Oklahoma state court on drug charges, the state entered a judgment in civil forfeiture proceedings against money seized from defendant at the time of his arrest. On appeal from a district court's denial of his petition for habeas corpus, de​fendant ar​gued that the forfeiture proceeding constituted an additional punish​ment which was not in​cluded in his plea agreement, and that the state's failure to inform him of the proceeding or to include it in plea agreement rendered his guilty plea unknowing and involuntary. The 10th Circuit re​jected this contention, finding that the possibility of a civil forfeiture pro​ceeding was a collateral consequence of defen​dant's guilty plea. Thus, the court was under no affirmative obligation to advise him that a guilty plea could possibly lead to a civil forfei​ture. There was nothing preventing defendant from requesting that his plea agreement set forth the dispo​sition of the seized as​sets. Harris v. Allen, 929 F.2d 560 (10th Cir. 1991).

10th Circuit says agreement not to prosecute does not preclude filing of a civil forfeiture action. (810) Claimant pleaded guilty in Oklahoma to drug charges, and the government agreed not to prosecute him for any other violations of federal law of a drug-related nature stemming from his activities in Oklahoma. When the government in Kansas sought civil forfeiture of real property in that state based on the Oklahoma drug violations, claimant asserted that the civil forfeiture violated the terms of the plea agreement. The Tenth Circuit found no breach, because the Oklahoma agreement by its terms bound no other district, and an agreement not to prosecute does not preclude the government from filing a civil forfeiture action. United States v. One Parcel Property Located Lots 55, 57 and 59, Orienta Park, 210 F.3d 391, (10th Cir. 2000)xe "Harris v. Allen, 929 F.2d 560 (10th Cir. 1991)."
11th Circuit remands forfeiture case for dis​trict court to de​termine whether use of claimant's statements vio​lated plea agree​ment. (810) Defendant's plea agreement stated that defendant's statements would not be used against him, either directly or indirectly. De​fendant tes​tified as a gov​ernment witness that he and his partner bought several properties with the proceeds of illegal transactions, in​cluding certain property which was al​ready the subject of a forfeiture proceeding. Following the trial, defendant was deposed in the forfei​ture pro​ceeding and again admitted that the prop​erty was pur​chased with drug proceeds. Over defendant's objections, the deposition was admitted into evidence at the forfei​ture trial. Defendant argued that the use of his deposi​tion testimony violated the plea agree​ment. The 11th Circuit found that the plea agreement was ambiguous, and re​manded the case to determine whether the plea agreement allowed defendant's statements to be used against him in the forfeiture action. U.S. v. One Parcel of Real Estate at 136 Plantation Drive, 911 F.2d 1525 (11th Cir. 1990).xe "U.S. v. One Parcel of Real Estate at 136 Plantation Drive, 911 F.2d 1525 (11th Cir. 1990)."
11th Circuit holds defendant’s death during ap​peal did not abate forfeiture where defendant had stipulated to facts before death. (810) Defen​dant was convicted of dealing guns without a li​cense and the guns were forfeited under a summary judgment or​der. The government's evidence in the sum​mary judgment motion was essentially the same as it had presented at the criminal trial. The defendant ap​pealed both cases, and died while the appeal was pend​ing. The 11th Cir​cuit vacated the criminal convic​tion but af​firmed the forfeiture case. The court stated that when a defendant dies pend​ing appeal, the conviction must be abated along with all civil liability that is based upon that conviction. However, it held that the for​feiture need not be abated here because the de​fen​dant and the govern​ment had stipulated to the facts giving rise to the forfei​ture pro​ceedings. The stipula​tion gave the court of ap​peals the ability to re​view the merits of the ap​peal, and it affirmed the summary judgment order of forfeiture. U.S. v. Schumann, 861 F.2d 1234 (11th Cir. 1988).xe "U.S. v. Schumann, 861 F.2d 1234 (11th Cir. 1988)." 

Alabama District Court holds dismissal of criminal forfeiture count not agreement not to seek civil forfeiture. (810) Claimant was indicted for selling crack cocaine. The indictment contained a criminal forfeiture count seeking forfeiture of two parcels of real estate on which crack cocaine sales were alleged to have occurred. Claimant pled guilty to one count of the indictment; the government dismissed the remaining counts, including the forfeiture count. The government nonetheless instituted a civil forfeiture action against the same two pieces of property. Claimant alleged that the dismissal of the criminal forfeiture count constituted an agreement not to seek forfeiture of the property named in that count. The district court disagreed. Claimant failed to recognize the difference between civil and criminal forfeiture. Moreover, she failed to introduce any evidence that the government ever made any express or implied promise not to forfeit the subject property. U.S. v. Two Parcels of Real Property Located at 101 North Liberty Street, 80 F.Supp.2d 1298 (M.D. Ala. 2000).xe "U.S. v. Two Parcels of Real Property Located at 101 North Liberty Street, 80 F.Supp.2d 1298 (M.D. Ala. 2000)."
Colorado district court denies claimant’s motion to suppress evidence without prejudice, where although the guilty plea did not collaterally estop him from raising the motion in civil forfeiture action, the plea may have preclusive effect in a forfeiture case since it included admission of possession of drugs at defendant’s residence. (420, 810) In a criminal proceeding, Claimant moved to suppress the evidence seized during the search of his residence, on the grounds that the affidavit supporting the search warrant was invalid. Before the court ruled on the suppression motion, Claimant entered a guilty plea to one count of possession with intent to distribute more than 5 kilograms of methamphetamines. As part of his plea agreement, Lehman stipulated that police found at the residence over 1,400 grams of a mixture or substance containing methamphetamine in various locations throughout the residence. The government sought forfeiture of the property and Claimant moved to suppress the fruits of the search, challenging the warrant on grounds different from those in his earlier suppression motion. The government argued first that Lehman's filing, arguing and abandonment of a suppression motion in the criminal proceeding, and his guilty plea collaterally estopped him from raising the motion in the civil forfeiture action. Under federal law collateral estoppel requires that (1) the issue previously decided is identical with the one presented with the action in question; (2) the prior action has been finally adjudicated on the merits; (3) the party against whom the doctrine is involved was a party, or in privity with a party, to the prior adjudication; and (4) the party against whom the doctrine is raised had a full and fair opportunity to litigate the issue in the prior action. Applying this test, the court held that collateral estoppel did not apply. The suppression motion in the criminal case was not identical to the second motion and was not adjudicated on the merits, since the court never ruled on this motion. The government contended that Claimant still was estopped from raising the suppression motion because he withdrew his earlier suppression motion as part of his plea bargain; however, it offered no authority for the proposition that a withdrawn motion constitutes an issue actually litigated to satisfy the test for collateral estoppel. The government further argued that the mere fact that Claimant had the opportunity to raise the suppression issue and chose not do so constitutes abandonment of this defense. However, the Supreme Court has held that a guilty plea in a prior criminal proceeding does not constitute, by itself, an admission of the legality of a search or a waiver of Fourth Amendment rights in a later civil proceeding, absent some more explicit concession of Fourth Amendment rights. While Claimant withdrew the specific motion to suppress filed in that case, the second motion to suppress was on different grounds and he made no general Fourth Amendment waiver. The government next argued that Claimant’s guilty plea, independent of the disposition of the motion to suppress, would have a preclusive effect in light of the evidentiary burdens in a forfeiture case, since the plea included his admission that he was in possession of the drugs at the residence. A guilty plea can satisfy an element of a government's case, such as probable cause in forfeiture, regardless of the outcome of a suppression motion. Absent a guilty plea or jury verdict, a forfeiture claimant may still challenge illegally seized evidence on Fourth Amendment grounds. But a claimant cannot use a Fourth Amendment challenge to somehow negate a guilty plea when that plea admits to facts that are the same as, or satisfy the same elements as, those in a later civil proceeding. Here, Claimant made his Fourth Amendment challenge not to defeat probable cause in the context of a motion for summary judgment, but to limit the scope of the potential evidence available to the government at trial. Thus, the court held that Claimant’s motion is not collaterally estopped, but it may be precluded by his guilty plea, depending on how he tries to meet his own evidentiary burdens in opposing the government’s planned motion for summary judgment. At a later point in this proceeding it might be timely to reconsider the appropriateness of the suppression motion, so the court denied the motion without prejudice. U.S. v. 802 North Main Street, Yuma, CO, 2007 WL 1725250 (D.Colo. 2007) (June 12, 2007). 

Massachusetts District Court gives attorney’s lien priority over fine garnishment. (810) Federal agents arrested defendant and seized roughly $8,000 in cash. He was convicted of drug offenses and sentenced to prison and a $10 million fine. The government also brought a civil forfeiture action against the seized cash under 21 U.S.C. §881(a)(6). The forfeiture action was settled, with the government agreeing to return half the money (approximately $4,000) to defendant. Before the $4,000 was returned to defendant, however, the government sought to garnish the money in partial satisfaction of the $10 million fine. Defendant’s attorney, who had represented him in the criminal trial and negotiated the forfeiture settlement, asserted that his attorney’s lien for unpaid attorney’s fees took precedence over the government’s garnishment, and the court agreed. It found that a criminal fine is, under 18 U.S.C. §3613(a), a lien on all property of the defendant. The priority of a lien created by the fine and all other liens is established by §6323 of the Internal Revenue Code. Here, the attorney’s lien had “super-priority” status and conferred a superior right to the $4,000. U.S. v. Murray, 963 F.Supp.2d 52 (D. Mass. 1997).xe "U.S. v. Murray, 963 F.Supp.2d 52 (D. Mass. 1997)."
Massachusetts District Court says forfeiture settlement did not bar using seized funds to pay fine. (810) Federal agents arrested defendant on federal drug charges and seized roughly $8,000 in cash. Defendant was convicted of narcotics offenses; the sentence included a term of imprisonment and a $10 million fine. The government also brought a civil forfeiture action against the seized cash under 21 U.S.C. §881(a)(6). This suit was settled, with the government agreeing to return half the money (about $4,000) to defendant. Before the $4,000 was returned, however, the government sought to garnish the money to make a partial satisfaction of the $10 million fine. Defendant argued that the settlement of the civil forfeiture suit was res judicata as to any government claim to the settlement proceeds. The district court held otherwise, ruling that the forfeiture and garnishment were not identical causes of action, and thus the government could proceed against the $4,000. (However, the court went on to hold that defendant’s attorney had a superior claim to the funds for attorney’s fees.) U.S. v. Murray, 963 F.Supp.2d 52 (D. Mass. 1997).xe "U.S. v. Murray, 963 F.Supp.2d 52 (D. Mass. 1997)."
Pennsylvania District Court requires specific per​formance of agreement re: house forfeiture. (810) Defendant entered a plea to narcotics trafficking. As part of the plea agreement, the government promised to dismiss the criminal forfeiture count against defendant’s residence. Several years later, defendant brought a §2255 action seeking to vacate, set aside, or correct his sentence, on the ground that the government had violated its agreement concerning the house. The district court found that, while the government had dismissed the forfeiture count, it had never released the lien it had placed on the premises. It ordered the government to do so, but granted defendant no other relief. [Ed. Note: On this issue, compare Rodriguez v. U.S., 132 F.3d 30 (1st Cir. 1997) (table) (unpublished).xe "Rodriguez v. U.S., 132 F.3d 30 (1st Cir. 1997) (table) (unpublished).", in which the First Circuit holds §2255 may not be used as a vehicle to obtain relief from a “monetary-type penalty.”] Hampton v. U.S., 1997 WL 799457 (E.D. Pa. 1997) (not reported in F.Supp.).
