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�1st Circuit finds court had jurisdiction to consider claim that notice of forfeiture was defective. (600) Defendant pled guilty to various drug charges. Almost a year later, he filed a motion under Fed. R. Crim. P. 41(e) for the return of about $2,000 that was seized from him. The government argued that the money had been administratively forfeited. Defendant argued that the notice of the forfeiture was defective because he was incarcerated when it was sent, yet the government sent the notice to his home address and he never received it. The district court denied defendant's motion, but on appeal, the Second Circuit held that the district court had jurisdiction to consider defendant's claim that the notice of administrative forfeiture was defective. District courts have jurisdiction under 28 U.S.C. §1331 to entertain collateral due process attacks on administrative forfeitures. The fact that defendant termed his motion as under Rule 41(e) did not defeat the district court's jurisdiction. U.S. v. Giraldo, 45 F.3d 509 (1st Cir. 1995).�xe "U.S. v. Giraldo, 45 F.3d 509 (1st Cir. 1995)."�





2nd Circuit says claim of forfeiture without proper notice may be filed up to eleven years after seizure. (600) According to plaintiff’s pro se complaint, in April 1990, New York state troopers seized $6,920 from plaintiff’s car and then turned the money over to the DEA. In August 1996, plaintiff filed this action seeking return of the property and alleging that the DEA forfeited the funds without giving proper notice. The district court construed the complaint as a claim for the return of forfeited property under Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388 (1971), and dismissed the case for violation of the three-year statute of limitations for such cases. The Second Circuit held that the complaint should have been construed as a judicially-created action to remedy a procedurally deficient forfeiture of the sort discussed in Weng v. U.S., 137 F.3d 709 (2d Cir. 1998), thus triggering the six-year statute of limitations of 28 U.S.C. §2401. Plaintiff here did not exceed this limitation even though he filed more than six years after the seizure because his cause of action did not accrue until the earlier of: (a) the close of the forfeiture action, or (b) if no forfeiture proceedings were held, the end of the five-year period during which the government may file a forfeiture action. Thus, in some circumstances a forfeiture claimant’s challenge to the adequacy of the notice may be timely eleven years after the seizure. Polanco v. U.S., 158 F.3d 647 (2d Cir. 1998).�xe "Polanco v. U.S., 158 F.3d 647 (2d Cir. 1998)."�





2nd Circuit upholds release of non-forfeitable funds prior to trial. (600) The govern�ment seized a bank's interbank account which contained about $7 million. About $1.7 million was attributable to de�posits of money orders which the government alleged were used by Colombian drug cartels to launder money through the interbank account. The district court rejected the government's claim that the entire account was forfeitable, and ordered the government to return to the bank the funds that were not at�tributable to money orders. The 2nd Circuit upheld the release of funds prior to the forfeiture trial. There was no support for the government's con�tention that it was entitled to retain the illegally seized funds until a forfeiture trial. Although it would be senseless to order the release of funds if the government could immed�iately commence a forfei�ture proceeding and establish probable cause, there was no indication that it could. Marine Midland Bank v. U.S., 11 F.3d 1119 (2d Cir. 1993).�xe "Marine Midland Bank v. U.S., 11 F.3d 1119 (2d Cir. 1993)."�





2nd Circuit rules government conduct not so out�ra�geous so as to equit�ably preclude forfei�ture of "bribe" money. (600) De�fendant was ac�quitted of bribing an IRS agent. He claimed it was inequitable for the district court to keep the $1,000 "bribe" under 18 U.S.C. §3666. This §is not a criminal penalty but a civil one and a lower standard of proof ap�plies. The de�fen�dant failed to show it was more likely than not that he had been en�trapped. The 2nd Circuit found that it was not inequitable to refuse to re�turn the money when the defendant had failed to show that the govern�ment's con�duct was outrageous. U.S. v. Kim, 870 F.2d 81 (2d Cir. 1989).�xe "U.S. v. Kim, 870 F.2d 81 (2d Cir. 1989)."�





2nd Circuit orders relief for improperly noticed forfeiture despite claimant's delay. (600) Claimant's property was civilly for�feited, but notice was improper because a registered letter sent to claimant was re�turned and because the government then published notice only once instead of the statutorily required three times. Neverthe�less, the district court denied claimant's re�quest for civil equitable relief because claimant received actual notice of the forfei�ture during his criminal trial but waited to seek equitable relief until after the statute of limitations had expired for initiating a proper forfeiture proceeding. The 2nd Circuit dis�agreed, ordering relief. The court also found irrelevant that the district court that sen�tenced claimant had taken into account the amount of the forfeiture in setting a reduced fine. U.S. v. Giovanelli, 998 F.2d 116 (2d Cir. 1993). �xe "U.S. v. Giovanelli, 998 F.2d 116 (2d Cir. 1993). "�





2nd Circuit says prisoner's motion to re�turn seized property is not mooted by gov�ernment's destroying or declar�ing it for�feit. (600) After defendant's ar�rest, the gov�ernment seized property from his apartment. Some of the prop�erty was later forfeited and some of it was destroyed. However, two years after the seizure, other property, including computer hard�ware and software, re�mained in the govern�ment's possession. Defendant filed a motion seeking the re�turn of his prop�erty, and the government was di�rected to show cause why the re�lief should not be granted. Thereafter, the government de�stroyed the software and the computer hard�ware was trans�ferred to the DEA for adminis�trative forfeiture. The gov�ernment advised the court that all of defendant's property that had not been for�feited, destroyed, or trans�ferred to the DEA would be turned over to him. The district court ruled that this mooted the defen�dant's motion. On appeal, the 2nd Circuit re�versed, holding that the govern�ment's "conspicuous evasion" of a court order did not divest the district court of ju�risdiction. The court was ordered to de�termine whether damages were appro�priate for the destroyed software, and to conduct a hearing on return of the hardware or dam�ages if it was not re�turned. Soviero v. U.S., 967 F.2d 791 (2d Cir. 1992).�xe "Soviero v. U.S., 967 F.2d 791 (2d Cir. 1992)."�





4th Circuit emphasizes presumption that defendant entitled to return of non-contraband property. (600) During defendant’s arrest for possession of cocaine, officers seized $1860 in cash and some jewelry. During the pendency of his case in district court and on appeal, defendant made repeated unsuccessful motions for return of the non-drug property, pursuant to Rule 41(e), Fed. R. Crim. P.,. After his conviction was upheld on appeal, defendant moved again for return of the money and jewelry. The district court denied the motion, despite the government’s failure even to file a response. The Fourth Circuit reversed, noting that a criminal defendant is “presumably entitled” to the return of non-contraband property seized in connection with a criminal case but not required for its prosecution. The case was remanded for the government to show that “it has a legitimate reason to retain the property,” and absent such a showing, for the district court to order return of the property. U.S. v. Lindsey, 202 F.3d 261 (4th Cir. 2000) (table) (unpublished).�xe "U.S. v. Lindsey, 202 F.3d 261 (4th Cir. 2000) (table) (unpublished)."�





4th Circuit finds district court improperly shifted burden of proof to claimant. (600) Claimant filed a motion pursuant to Rule 41(e), Fed. R. Crim. P., seeking return of cash and identification documents seized in relation to his arrest on drug charges. The government responded by averring that the money was forfeited as narcotics proceeds, but it failed to introduce any evidence that forfeiture proceed�ings actually occurred. The district court denied claimant’s Rule 41(e) motion because claimant did not disprove the government’s contention. The Fourth Circuit reversed, holding that once a claimant makes out a prima facie case of lawful entitlement to property, the burden shifts to the government to show that it has a legitimate reason to retain the property. A claimant is aided in making his initial prima facie showing by the presumption that “a criminal defendant … ha[s] the right to the return of his property once it is no longer needed as evidence.” U.S. v. Mills, 991 F.2d 609, 612 (9th Cir. 1993). Here, the district court improperly placed a burden on claimant to disprove the government’s unsupported claim of entitlement to the funds. U.S. v. Bautista, 181 F.3d 91 (4th Cir. 1999) (table)(unpublished).�xe "U.S. v. Bautista, 181 F.3d 91 (4th Cir. 1999) (table) (unpublished)."� 





4th Circuit finds motion for return of destroyed property moot, but suggests tort claims suit. (600) Defendant sought the return of seized property, an itemization of seized proper�ty, and reimbursement for forfeited property. The district denied the motion as moot because the government had properly destroyed the contraband under 21 U.S.C. §881(a), and had provided the requested itemization, and returned all the property on the list. However, defendant contended that the government had seized more money than it reported, and he wanted reimbursement for alleged damage to property while it was in government custody. The Fourth Circuit affirmed the denial of the motion, but suggested defendant might have a remedy under the Federal Tort Claims Act, 28 U.S.C. §2671-80. U.S. v. Queen, 120 F.3d 263 (4th Cir. 1997) (table) (unpublished).�xe "U.S. v. Queen, 120 F.3d 263 (4th Cir. 1997) (table) (unpublished)."�





4th Circuit says federal government cannot return guns seized and possessed by state police. (600) Defendant, a thrice convicted felon, was convicted of possessing 79 firearms. Virginia state police seized 52 guns, most of which defendant had just purchased. Defendant complained that the government never moved for forfeiture, and challenged the district court's sua sponte order to forfeit the guns. The Fourth Circuit held that the United States could not return the guns because it did not possess them. The guns were seized by Virginia state police, and there was no evidence that they were given to the federal government. Although the district judge's forfeiture order might have been premature, given the lack of a forfeiture motion, the error was harmless. U.S. v. Presley, 52 F.3d 277 (4th Cir. 1995).�xe "U.S. v. Presley, 52 F.3d 277 (4th Cir. 1995)."�





5th Circuit rules prisoner’s motion to return property is governed by Prison Litigation Reform Act. (600) The government executed a search warrant at plaintiff’s home and seized personal items, including a wallet, birth certificate and other papers. While incarcerated in state prison for a crime unrelated to the search, plaintiff filed a motion for return of the property under Rule 41(e), Fed. R. Crim. P. The district court denied the motion. The Fifth Circuit held that the Rule 41(e) motion was civil in character and thus subject to the requirements of the Prison Litigation Reform Act (PLRA), 28 U.S.C. §1915. Consequently, the circuit court could not address the merits of plaintiff’s appeal unless and until the district court ruled on an application to appeal in forma pauperis (IFP). The court of appeals held the case in abeyance and remanded for the limited purpose of a ruling on the IFP application and payment of an appellate filing fee. Pena v. U.S., 122 F.3d 3 (5th Cir. 1997).�xe "Pena v. U.S., 122 F.3d 3 (5th Cir. 1997)."�





5th Circuit limits review to pre-trial order denying dismissal on double jeopardy grounds. (600) Defendant sought to bar a criminal drug trial on double jeopardy grounds based on a prior civil forfeiture. He also argued that he never received notice of the forfeiture of his funds and therefore the forfeiture violated due process. The Fifth Circuit held that its review was limited to the pre-trial order denying dismissal of the criminal matter on double jeopardy grounds. Such a denial was within the "collateral order" exception to the final judgment rule of appellate jurisdiction. Defen�dant's other claims were not reviewable here. These claims could be brought in the district court, either as a civil action collaterally attack�ing the summary forfeiture judgment or in a criminal trial as a Rule 41(e) motion to return seized property. U.S. v. Arreola-Ramos, 60 F.3d 188 (5th Cir. 1995).�xe "U.S. v. Arreola-Ramos, 60 F.3d 188 (5th Cir. 1995)."�





5th Circuit refuses to intervene in admin�istrative forfeiture process to compel re�turn of non-porno�graphic materials. (600) After various pornographic materials were seized from defendant, defendant challenged the govern�ment's failure to return certain other items of pro�perty including non-porno�graphic photo�graphs of his children and fam�ily. The 5th Cir�cuit refused to invoke its mandamus power to com�pel the district court to order the immediate return of those items. The government was in the process of ad�ministratively forfeiting the non-contraband mate�rials, and the remaining pro�perty would be returned to defendant at the con��clusion of that process. An in�tervention into the ad�ministrative process would be premature. U.S. v. Schmeltzer, 960 F.2d 405 (5th Cir. 1992).�xe "U.S. v. Schmeltzer, 960 F.2d 405 (5th Cir. 1992)."�





6th Circuit holds that claimant could not bring Bivens action to compel return of funds. (600) Defendant pleaded guilty to charges of money laundering and conspiracy to possess with intent to distribute controlled substances. The government was granted summary judgment in a related in rem action against $160,000 in funds. Defendant filed a Bivens action challenging the seizure of the forfeited funds, which was dismissed as frivolous. The Sixth Circuit held that the claimant could not bring a Bivens action to compel return of the funds, and affirmed the forfeiture. Campell v. Putnam, 2002 WL 1363508 (6th Cir. 2002) (unpublished).    





6th Circuit says court may not dismiss civil forfeiture action for lack of probable cause at time of seizure. (600) The government obtained a seizure warrant and seized a Learjet believed to have been used to transport drugs. The government then filed a civil judicial forfeiture action against the plane pursuant to 21 U.S.C. §§881(a)(4), (a)(6). Claimant, the pilot, filed a Rule 41(e), Fed. R. Crim. P., motion for return of property. The district court declined to consider the Rule 41(e) motion, but sua sponte dismissed the forfeiture complaint for lack of probable cause at the time of seizure. The Sixth Circuit reversed. Once a civil forfeiture action has been filed, a claimant may no longer resort to Rule 41(e), but must submit to the statutory procedures governing civil forfeitures. In addressing the government’s civil forfeiture case, the district judge is not to evaluate whether the government had probable cause for the initial seizure at the time it occurred, but is instead to evaluate the government’s evidence at the time of the forfeiture proceeding. Moreover, if con�templating dismissal of a civil forfeiture action, the judge must give the government notice and opportunity to respond. U.S. v. One 1974 Learjet 24D, 191 F.3d 668 (6th Cir. 1999).�xe "U.S. v. One 1974 Learjet 24D, 191 F.3d 668 (6th Cir. 1999)."�





6th Circuit bars challenge to forfeiture under 28 U.S.C. §1332 where claimant received notice. (600) Plaintiff filed a civil action against the DEA and certain agents pursuant to 28 U.S.C. §1332 seeking the release of cash seized from him. The Sixth Circuit held that the government defendants were protected by sovereign immunity which was not waived by the diversity jurisdiction that arises under ( 1332. Moreover, plaintiff was not entitled to equitable relief on due process grounds because he was personally served with notice of the forfeiture and failed to pursue his administrative remedies. Dawkins v. U.S., 145 F.3d 1330 (6th Cir. 1998) (table) (unpublished).�xe "Dawkins v. U.S., 145 F.3d 1330 (6th Cir. 1998) (table) (unpublished)."� 





6th Circuit awards seized cash to social services agency to pay defendant’s back child support. (600) In 1989, defendant was arrested on criminal charges and the federal government seized $14,500 in cash and a 1986 Cadillac. The currency was used as evidence in defendant’s criminal trial, and thereafter the government petitioned the court to dispose of the funds. The local department of human services intervened, asking for the money to be applied to child support arrearages owed by defendant. The defendant disputed only the amount of the arrearage, not the county’s right to the payment, and the district court awarded the money to the county. As for the Cadillac, the government turned it over to General Motors (presumably because it had not been paid for). Several years later, defendant filed suit seeking return of the money and the car. The Sixth Circuit found that summary judgment was properly granted to the government. A third party state government may place a levy on money owned by a defendant in the possession of the government. U.S. v. Francis, 646 F.2d 251, 263-64 (6th Cir. 1981), and defendant here failed to present “significant probative evidence challenging [the county’s] superior right to the currency.” Finally, the effort to force the government to return a car it did not possess and had never forfeited was “meritless.” U.S. v. Warren, 113 F.3d 1236 (6th Cir. 1997) (table) (unpublished).�xe "U.S. v. Warren, 113 F.3d 1236 (6th Cir. 1997) (table) (unpublished)."�





6th Circuit upholds district court's use of seized funds to pay costs of prosecution and special assessment. (600) Upon defendant's arrest on various drug charges, police seized some personal property and cash. After de�fendant was convicted, the district court or�dered all items not intro�duced as evidence to be released, except $397.25 cash. $380 was ap�plied toward the costs of in�vestigation and prosecution and the balance was applied to�ward the special assessment. The 6th Circuit found that the dis�trict court had properly bal�anced the com�peting equities in deciding whether to re�turn the prop�erty. A defendant's right to the return of law�fully seized property is subject to the government's continu�ing inter�est in the property. In this case, the government had an interest in insuring that the monetary penalties imposed as part of defendant's sen�tence were paid. Moreover, the record indi�cated that some of the money seized was the pro�ceeds of an illegal drug sale. In addition, by ap�plying the cash to the sentence imposed, the district court essentially allocated the defen�dant's property for his benefit, rather than de�priving him of the property altogether. U.S. v. Duncan, 918 F.2d 647 (6th Cir. 1990).�xe "U.S. v. Duncan, 918 F.2d 647 (6th Cir. 1990)."�





7th Circuit holds preliminary order of forfeiture in criminal case makes civil return of property motion moot. (600) DEA agents seized $61,691.12 from plaintiff when they arrested him for heroin trafficking. Plaintiff pleaded guilty and stipulated to forfeiture of the money. The district court thereafter entered a preliminary order of forfeiture. Three days after his plea, however, plaintiff filed this civil action seeking return of the money. The Seventh Circuit held that issuance of the preliminary forfeiture order in the criminal case rendered the civil suit moot. Apampa v. Lassar, 172 F.3d 52 (7th Cir. 1999) (table) (unpublished).�xe "Apampa v. Lassar, 172 F.3d 52 (7th Cir. 1999) (table) (unpublished)."�





7th Circuit says court lacked jurisdiction to consider forfeiture while administrative pro�ceed�ing was pending. (600) After re�ceiving notice of the administrative forfeiture proceed�ings, claimant did not follow the ad�ministrative procedures for challenging the seizure and forfeiture. Instead, he filed a complaint in the district court challenging the seizure and forfeiture on constitutional grounds. The 7th Circuit ruled that the dis�trict court lacked subject matter jurisdiction because it was divested of jurisdiction over the forfeiture of claimant's currency when the DEA instituted administrative forfeiture pro�ceedings. Addition�ally, there was no basis for equitable jurisdic�tion over claimant's claim that the seizure of his currency violated the 4th Amendment, that the delay between the seizure and the forfeiture violated his 6th Amendment right to a speedy trial, or that the DEA's notice of seizure was deficient, because he could have raised these claims in the ad�ministrative proceeding. Linarez v. U.S. De�partment of Justice, 2 F.3d 208 (7th Cir. 1993).�xe "Linarez v. U.S. De�partment of Justice, 2 F.3d 208 (7th Cir. 1993)."�





8th Circuit finds motion to return property foreclosed by failure to contest forfeiture action. (600) In 1991, St Louis police seized currency from plaintiff and then transferred the money to DEA for administrative forfeiture. The DEA gave plaintiff proper notice of the impending forfeiture, but he did not contest it. In 1995, plaintiff filed this civil action against the police who seized the money and other law enforcement officials. Though initially postured as an action for damages, in fact he merely sought return of the cash. The Eighth Circuit held that “[s]uch a challenge to the forfeiture is foreclosed by [plaintiff’s] failure to respond after proper notice in the forfeiture proceeding.” Gaten v. Hudson, 141 F.3d 1168 (8th Cir. 1998) (unpublished).�xe "Gaten v. Hudson, 141 F.3d 1168 (8th Cir. 1998) (unpublished)."�





8th Circuit permits new forfeiture proceeding as remedy for failure to give proper notice. (600) Police seized drugs, firearms and money from defendant. He was indicted and adminis�trative forfeiture proceedings were instituted. Defendant never received notice of the forfei�ture, and a default judgment was entered. Nine months later, defendant moved for return of the seized money. The government conceded that defen�dant's due process rights had been violated in the administrative forfeiture and suggested that the proper remedy would be to initiate a new proceeding. Defendant argued that the govern�ment had acted in bad faith and the proper remedy was to return the money to him. The Eighth Circuit upheld that the court's deci�sion to permit the government to commence new forfeiture proceed�ings rather than return the money to defendant. The record did not support defendant's allegations of bad faith. The district court properly declined to consider defen�dant's double jeopardy argument. Double jeopardy should not be addressed before a case is even filed. U.S. v. Volanty, 79 F.3d 86 (8th Cir. 1996).�xe "U.S. v. Volanty, 79 F.3d 86 (8th Cir. 1996)."�





8th Circuit finds jurisdiction to review due pro�cess in administrative forfeiture. (600) The district court denied defendant's motion to return his property as moot, relying on a DEA declaration that the property had been adminis�tratively forfeited. Defendant appealed, arguing that the court erred in refusing to consider whether DEA violated due pro�cess by not giving adequate notice of the administra�tive forfeiture. The 8th Circuit agreed, holding that federal courts have jurisdiction to review whether an administrative forfeiture satisfies statutory and due process requirements. Judicial review is a funda�mental safeguard. The court rejected the contention that claimant had an adequate remedy at law through an action in the Court of Claims under the Tucker Act. Since In re Har�per, 835 F.2d 1273 (8th Cir. 1988), the Court of Claims has repeatedly held it lacks jurisdiction to provide equitable relief for con�stitutional violations arising out of forfeiture pro�ceedings. U.S. v. Woodall, 12 F.3d 791 (8th Cir. 1993).�xe "U.S. v. Woodall, 12 F.3d 791 (8th Cir. 1993)."�





9th Circuit says government need not preserve criminally indicted property. (600) Defendant filed a motion under 28 U.S.C. §2465 for return of property criminally forfeited under 21 U.S.C. §853. He alleged that the district court should have exercised its equitable power to make him whole because the government violated a supposed duty to preserve the availability of all property listed in the indictment pending the entry of an order of forfeiture. Specifically, he contended that the government was required to seek a restraining order to prevent mortgage holders from foreclosing on the property when defendant failed to make mortgage payments after his arrest. The Ninth Circuit held that nothing in the language of 21 U.S.C. §853(e) required the government to seek such an order, and that the district court would not have been obligated to grant such an order if sought. Absent a restraining order, the mortgage holders were free to foreclose. U.S. v. McCullough, 142 F.3d 446 (9th Cir. 1998) (table) (unpublished). �xe "U.S. v. McCullough, 142 F.3d 446 (9th Cir. 1998) (table) (unpublished)."�





9th Circuit affirms denial of motion for return of property held by state authorities. (600) Six years after his conviction on federal drug charges, defendant filed a Rule 41(e) motion for return of property seized during the criminal investigation. The Ninth Circuit observed that, although the property was seized during the execution of a federal search warrant, it was held, and ultimately disposed of, by California state authorities who had been cooperating in a joint federal-state task force. Consequently, defendant’s remedy, if any, lay in state court. U.S. v. Roberts, 114 F.3d 1196 (9th Cir. 1997).�xe "U.S. v. Roberts, 114 F.3d 1196 (9th Cir. 1997)."�





9th Circuit says government must pay interest on improperly seized money. (600) The district court ordered $277,000 in cash returned to the claimant "including interest thereon" from the date of seizure. The government appealed, and the Ninth Circuit held that the government is not generally liable for damages or interest prior to judgment, because of sovereign immunity. However, the court also held that "to the extent that the government has profited from use of the property, especially where it has (actually or constructively) earned interest on money, it must disgorge those earnings along with the property itself." The court discussed what happens when money is deposited into the treasury, and how the various asset forfeiture funds are handled. The court emphasized that it was not forcing the government to pay for damage it has done, but was only holding that it "must disgorge benefits that it has actually and calculably received from an asset that it has been holding improperly." U.S. v. $277,000 U.S. Currency, 69 F.3d 1491 (9th Cir. 1995).�xe "U.S. v. $277,000 U.S. Currency, 69 F.3d 1491 (9th Cir. 1995)."�





9th Circuit holds that automobile lessor's failure to post a claim and bond did not de�prive court of equi�table jurisdic�tion. (600) The government suggested that the district court did not have jurisdiction to hear the automo�bile lessor's challenges to the validity of the for�feiture because the lessor failed to avail itself of the op�portunity to post a claim and bond to obtain judicial forfeiture, as permitted by 19 U.S.C. §1608. The 9th Circuit rejected the argument, noting that failure to resort to the statutory scheme "cannot be taken to de�prive this court of jurisdiction to hear appel�lant's claims that appellant did not receive con�stitutionally ade�quate notice of the availability of judicial forfeiture and that the statutory scheme and the Constitution required the gov�ernment itself to initiate judicial forfeiture." Marshall Leasing, Inc. v. U.S., 893 F.2d 1096 (9th Cir. 1990).�xe "Marshall Leasing, Inc. v. U.S., 893 F.2d 1096 (9th Cir. 1990)."�





9th Circuit explains proper procedure to re�cover seized property. (600) If property has been seized without for�feiture or criminal pro�ceedings being filed, an aggrieved person may file a motion under 41(e), F. R. Crim. P. to re�cover the property and suppress the evidence. This may trigger the filing of a civil forfeiture complaint. Once the civil forfeiture proceeding is filed, the Rule 41 proceeding must be dis�missed because Federal Rule of Criminal Pro�cedure 54(b)(5) expressly provides that the Criminal Rules are not applicable to civil for�feitures. At that point, however, "summary judgment is an available and appropriate pre�trial remedy to challenge the legality of a seizure under the Fourth Amendment in a civil for�feiture pro�ceeding." U.S. v. U.S. Currency, $83,310.78, 851 F.2d 1231 (9th Cir. 1988).�xe "U.S. v. U.S. Currency, $83,310.78, 851 F.2d 1231 (9th Cir. 1988)."�





9th Circuit rules that district court has "wide dis�cre�tion" in refusing to set aside bond forfei�ture. (600) Un�der Rule 46(e)(2), a district court may set aside all or part of a forfeiture if it appears that justice does not re�quire the forfeiture. However, its discretion "is not eas�ily abused", for it has "wide discre�tion." Here the defen�dant did not notify the district court of his multiple ad�dress changes. When he learned of the forfeiture, he did not immediately surren�der, and Deputy U.S. Marshals had to be dis�patched to Miami to arrest him. The deci�sion to forfeit $10,000 of the $75,000 bond was not an abuse of dis�cretion. U.S. v. Minor, 846 F.2d 1184 (9th Cir. 1988).�xe "U.S. v. Minor, 846 F.2d 1184 (9th Cir. 1988)."�





11th Circuit finds acquitted bribery defendant must prove money was not a “bribe.” (600) Defendant was acquitted of paying a $240,000 bribe to an IRS official through a middleman. He claimed that he intended the payment as settlement of his much larger tax obligation. Following the acquittal, he filed a motion under Rule 41(e), Fed. R. Crim. P., to return the portion of the alleged bribe that was held by the government. The Eleventh Circuit held that Rule 41(e) did not apply because (1) the government did not obtain the money by “an unlawful search and seizure,” and (2) the money was not “seized” at all; defendant gave it to an IRS official through a third party. Instead, disposition of the money is governed by 18 U.S.C., §3666, which directs that bribe money received in evidence shall, at the conclusion of the case, be deposited in the court registry and disposed of by court order, subject to the right of a claimant to petition for its return under 28 U.S.C. §2042. The Eleventh Circuit went on to hold that, as a civil plaintiff under §2042, the defendant could not rely on his criminal acquittal, but must prove by a preponderance that the money was not a bribe. Finally, proceedings involving judicially-held funds are equitable in character, so the question of whether the money was a bribe will be decided by the district court, not by a jury. U.S. v. Beach, 113 F.3d 188 (11th Cir. 1997).�xe "U.S. v. Beach, 113 F.3d 188 (11th Cir. 1997)."�





11th Circuit holds claimant may hasten for�fei�ture pro�ceeding by equitable action. (600) If a claimant feels that the Immigration Service is dilatory in bringing a forfei�ture action, he may file an equitable ac�tion to compel the gov�ern��ment to file such an action or to return the seized property. In addi�tion a motion under Fed. R. Crim. P. 41(e) for return of illegally seized proper�ty may be proper. Gonzales v. Rivkind, 858 F.2d 657 (11th Cir. 1988).�xe "Gonzales v. Rivkind, 858 F.2d 657 (11th Cir. 1988)."� 





D.C. District Court upholds transfer of non-forfeitable BCCI funds to escrow pending resolution of claims. (600) In the criminal forfeiture case against the Bank of Credit and Commerce International (BCCI), some of the company’s assets were deter�mined to be non-forfeitable and available for distribution to its creditors. The court-appointed trustee of BCCI assets proposed transferring the non-forfeitable assets into the court registry to be held in escrow pending resolution of claims against them. Clark Clifford and Robert Altman, formerly share�holders and officers of several of BCCI’s holding companies, opposed the transfer and sought payment of the proceeds of stock and debentures issued to them in their former capacities. The district court ruled that it had subject matter jurisdiction over the non-forfeitable component of BCCI assets, and that transfer of the funds to escrow pending final resolution of claims did not violate Clifford and Altman’s due process rights. U.S. v. BCCI Holdings (Luxembourg), S.A. (Application of Clifford and Altman), 980 F.Supp. 496 (D.C.D.C. 1997).�xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Application of Clifford and Altman), 980 F.Supp. 496 (D.C.D.C. 1997)."�





Florida District Court asserts “anomalous jurisdiction” over motion for return of property. (600) Movants were the subjects of an active fraud investigation into their business of selling “how-to” manuals for a get-rich-quick scheme involving purchase and sale of distressed real estate. They moved for the return of money, cars, business records, and other items seized during the execution of federal warrants. Apparently, the warrants authorized seizures both for evidentiary and forfeiture purposes. At the time of the motion (three months after the search), no civil forfeiture action or criminal prosecution had been filed. The district court held that neither Rule 41(e), Fed. R. Crim. P., or Rule E4(f) of the Supplemental Admiralty Rules, apply to civil forfeitures, and therefore it asserted equitable “anomalous jurisdiction” over the motion. The court found that claimants’ allegations (including claims that the search warrant affidavit was knowingly or recklessly false), if true, would satisfy the requirement that “anomalous jurisdiction” only be asserted to “prevent manifest injustice.” However, on the merits, the court found the government’s allegations of wrongdoing well-supported in the record as so far developed. The motion was denied. In the Matter of the Search of William McCorkle, 972 F.Supp. 1423 (M.D. Fla. 1997).�xe "In the Matter of the Search of William McCorkle, 972 F.Supp. 1423 (M.D. Fla. 1997)."�





Florida District Court orders government to file forfeiture within 6 months or return property. (600) On May 9, 1997, government agents executed warrants and seized bank accounts, cars, business records, and other property as part of an ongoing fraud investi�gation into claimants’ business of selling “how-to” manuals for a get-rich-quick scheme involving purchase and sale of distressed real estate. The warrants authorized seizure of the property both for evidentiary and forfeiture purposes. Though no civil forfeiture action or criminal prosecution had commenced, claimants immediately moved for return of the property claiming that the search warrant affidavit was false. The district court asserted “anomalous jurisdiction” over the matter, found no evidence of falsity in the affidavit and no “irreparable harm” to movants, and denied the motion for return of property. The court also concluded that the three months which had elapsed between the seizure and its decision were not sufficient to violate claimant’s due process rights. However, it ordered the government to initiate forfeiture proceedings by October 31, 1997 or return the seized assets. In the Matter of the Search of William McCorkle, 972 F.Supp. 1423 (M.D. Fla. 1997).�xe "In the Matter of the Search of William McCorkle, 972 F.Supp. 1423 (M.D. Fla. 1997)."�





Illinois District Court asserts jurisdiction over Rule 60(b) motion where plaintiff claims lack of notice. (600) The government arrested plaintiff in Chicago and seized jewelry and cash as drug proceeds. The valuables were administratively forfeited. After he was convicted of drug offenses, plaintiff was incarcerated in Texas. He filed an action in the Northern District of Illinois seeking return of the valuables and alleging that he had never received notice of the administrative forfeiture. The district court found that it had initial jurisdiction over the claim pursuant to 28 U.S.C. §1355(b) because the property was seized in the Northern District of Illinois. The court went on to note that, although it loses jurisdiction for most purposes once a federal agency initiates administrative forfeiture, it retains jurisdiction over claims alleging a failure of proper notice. Hence, the plaintiff was allowed to proceed. Cabezudo v. U.S., 1998 WL 544956 (N.D. Ill. 1998) (not reported in F.Supp.).�xe "Cabezudo v. U.S., 1998 WL 544956 (N.D. Ill. 1998) (not reported in F.Supp.)."�





Indiana District Court finds no subject matter jurisdiction over plaintiff’s claim for damages for property the government seized and later damaged or destroyed. (600) USPIS agents seized plaintiff’s commercial property in 1993 while executing a search warrant. He was never charged with a crime, was never told the investigation was over, and no forfeiture proceedings were initiated. His seized property sustained water damage in a storage facility leased by the government. Plaintiff sued the government for compensatory damages for use of his property, lost business income, and lost business opportunity. The government moved to dismiss for lack of subject matter jurisdiction, and asserted that the suit was barred by the doctrine of laches. Alternatively, the government acknowledged that transfer of the case to the Court of Federal Claims may be appropriate. Because the property had been damaged, plaintiff did not file an equitable Rule 41(e) motion for return of the property. The S.D.In. district court analyzed the division between legal and equitable relief to determine that the Court of Federal Claims had subject matter jurisdiction over the claim for damages for a taking of private property without just compensation, and the case was transferred to that court. U.S.v. Seay, 2002 WL 440238 (S.D.In. 2002).





Iowa District Court refuses to order return of seized vehicles during pendency of criminal investigation. (600) An Iowa district court found it had equitable jurisdiction to consider a motion for return of three Jeep Cherokees seized by search warrant during the course of a criminal investigation. The court nonetheless refused to order the return of the vehicles because the criminal investigation in which they were seized was ongoing. The balancing test of Barker v. Wingo, 407 U.S. 514, 530 (1972), requires a court to weigh four factors in deciding whether the government has acted unreasonably in detaining a claimant’s property: (1) length of delay, (2) reason for delay, (3) claimant’s assertion of her rights, and (4) prejudice to claimant. Here the four-month delay was short by comparison to delays sustained in prior cases, and the government’s reasons for the delay (as demonstrated by an ex parte review of the warrant affidavit and other evidence) were substantial. Although claimant vigor�ously asserted her rights and showed prejudice, the court found that the govern�ment’s law enforcement interests pre�ponderated. The motion for return was denied without prejudice. In the Matter of the Seizure of One White Jeep Cherokee, 991 F. Supp. 1077 (D. Iowa 1998).�xe "In the Matter of the Seizure of One White Jeep Cherokee, 991 F. Supp. 1077 (D. Iowa 1998)."�





Kansas District Court refuses to order return of property forfeited by state. (600) The State of Kansas seized and civilly forfeited defendant’s personal property in connection with a narcotics investigation. Some of the property was introduced into evidence at defendant’s federal criminal trial, but was later returned to the state and sold. The federal district court denied defendant’s motion for return of the property because the federal government did not possess it. The apparent, though unstated, ground for the ruling was lack of jurisdiction. U.S. v. Ailsworth, 1999 WL 477243 (D. Kansas 1999) (not reported in F.Supp.).�xe "U.S. v. Ailsworth, 1999 WL 477243 (D. Kansas 1999) (not reported in F.Supp.)."�





New York District Court reaffirms lack of jurisdiction to review merits of administra�tive forfeitures. (600) Claimant brought an action seeking return of money seized at the time of her arrest on cocaine trafficking charges. The funds were subjected to administrative forfeiture by the DEA, which instituted the administrative action properly and provided all the legally necessary forms of notice. When claimant failed to make a claim to the funds within the prescribed time frame, the money was ordered forfeited. In the present case, claimant did not assert any defect in the procedures used by the DEA during the administrative forfeiture; rather, she claimed that the funds forfeited were not related to illegal activities. The district court noted the ample authority holding that it lacked jurisdiction to review the merits of an administrative forfeiture. Since claimant did not contend that the administrative forfeiture was procedurally defective, her suit was dismissed for want of jurisdiction. Dogbe v. U.S., 1999 WL 240329 (S.D. N.Y. 1999) (not reported in F.Supp.).�xe "Dogbe v. U.S., 1999 WL 240329 (S.D. N.Y. 1999) (not reported in F.Supp.)."�





Puerto Rico District Court grants Rule 41(e) motion even after criminal case dismissed and funds administratively forfeited. (600) Cus�toms searched criminal defendant Colon’s house, seized a savings passbook in the name of claimant Ortiz Cruz, and administratively forfeited the account’s contents. Claimant brought a motion for return of property under Fed. R. Crim. P. 41(e) after the criminal case had been dismissed and the administrative forfeiture had been completed. The district court nonetheless maintained jurisdiction, noting that “[w]hen criminal proceedings have been completed, a motion to return property filed under Rule 41(e) is to be treated as a ‘civil equitable proceeding.’” Moreover, even though an administrative forfeiture proceeding had been brought, a court may grant relief to a claimant who establishes a failure by the government to provide proper notice of administrative forfeiture. Finally, although the administrative forfeiture had been completed and the funds transferred from the Customs escrow account, the court was not deprived of jurisdiction to fashion an equitable remedy. U.S. v. Colon, 993 F.Supp. 42 (D. Puerto Rico 1998).�xe "U.S. v. Colon, 993 F.Supp. 42 (D. Puerto Rico 1998)."�





Puerto Rico District Court says govern�ment must pay accrued interest on returned property. (600) Claimant sought return of seized currency plus interest. The district court held that the government must return the money because it lacked probable cause for the seizure. Citing U.S. v. $133,735.50, 139 F.3d 729, 732 (9th Cir. 1998), and U.S. v. $515,060.42 in U.S. Currency, 152 F.3d 491 (6th Cir. 1998), the court went on to rule that the government must pay claimant interest accrued on the returned funds. It distinguished payment of interest on returned funds from interest sought on damage awards against the federal government. Interest on damages is not available absent an express waiver of sovereign immunity, Library of Congress v. Shaw, 478 U.S. 310, 311 (1986), but the government must disgorge all the benefits it received from an improper seizure, including accrued interest. U.S. vs. $40,000 in U.S. Currency, 999 F.Supp.2d 234 (D. P.R. 1998).�xe "U.S. vs. $40,000 in U.S. Currency, 999 F.Supp.2d 234 (D. P.R. 1998)."�





Texas District Court finds no subject matter jurisdiction where government followed proper procedures before declaring firearms forfeited. (600) ATF agents seized 26 firearms from the plaintiff’s residence. After he was convicted of unlawful possession of an illegal firearm, the ATF began administrative forfeiture proceedings against the firearms. The forfeiture notice was hand-delivered to the plaintiff by an ATF agent, notice was published, and when no claims were received, ATF entered a forfeiture declaration. Thereafter the pro se plaintiff filed a civil action under 28 U.S.C. Section 1331 seeking the return of the firearms, arguing that they were not involved or used in a crime. The government moved to dismiss under F.R.Civ.P. 12(b)(1) and (6), and plaintiff did not file an objection. The N.D.Tx. district court noted that once the administrative forfeiture is completed, federal courts lack jurisdiction except to determine whether the seizing agency failed to comply with due process or procedural requirements. The N.D.Tx. district court dismissed the action for lack of subject matter jurisdiction. Trachsler v. U.S., 2002 WL 324295 (N.D.Tex. 2002).





Texas District Court says APA waives sovereign immunity if defective notice is alleged. (600) In approximately 1991, DEA agents seized four parcels of cash totaling over $225,000 during an investigation which led to plaintiff’s incarceration on drug charges. The agency administratively forfeited the money, but did not provide notice to plaintiff. Five or six years after the seizures, plaintiff filed from his prison cell this civil action against the U.S. government, the DEA, and two DEA agents alleging various violations of his rights and seeking return of the money. The government defended by asserting sovereign immunity and claiming that the district court had no jurisdiction. The court found that the Administrative Procedure Act, 5 U.S.C. §702, waives sovereign immunity to the extent that plaintiff asserts a due process violation based on lack of proper notice. Here, the DEA provided no notice of forfeiture to plaintiff, and the court found that plaintiff had sufficient interest in the money to establish standing. Kadonsky v. U.S., 1997 WL 457516 (N.D. Tex. 1997) (not reported in F.Supp.).


